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PREFACE TO THE*THIRD EDITION. * 


N preparing this edition I have adopted the headings and 
adhered to the general arrangements of the notes under different 
sections as made by the late author. The original text has in 
thé main been left intact except at places where, by reason of 
recent judicial decisions, any alteration became necessary? 


There have been several pronouggements of the Sudicial 
Committee, since the last edition was published, whith Rave 
materially affected the earlier decisions of Courts in India. 
Ramkinkar’s case (1938) 66 I. A. 50, and that of Jagadamba 
Loan Co. (1940) 68 I. A. 67, have completely changed the 
notions as to an English mortgagee and as to privity of estate 
between an English mortgage and the lessee from the tnort- 
gagor. Ram Lal Dutt Sarkar’s case (1942) 70 I.A. 18, has, 
by way of explanation, practically rendered nugatory the 
observations of the Board in the earlier case of Aatysyant, ' 
52 LA. 160 at p. 166, which were understood as sanctioning the 
doctrine of suspension of the entire rent on the failure of the 
landlord to give possession of any part of the demised premises. 
The case of Shah Ram Chand v. Pundit Prabhudayal (1942) 
69 I.A. 98, has, by insisting on a strict adherence to the language 
of the concluding paragraph of section 69 as amended by the 
insertion of the word only therein, set at rest the divergence 
in judicial opinion as to partial redemptiofi. Sopher’s case 
(1944) 71 I.A. 93, throws new light on section 113 of the Indian 
Succession Act which corresponds with section 13 of fie Transfer 
of Property Act and lays down that a gift over to an unbòrn 
person which is subject to any contingency does not extend 
to the whole of the refnaining interest of the giver, for it is not 

> in the same unfettered form as that in which the giver held it. 
There have been many Full Bench decisions on different topics 
ineluding subrogation under the amended section 92 which, 
have been noted at the proper places. As far as possible the 
case law as reported in different Indian reports and in the 
authorised English Law Reports series has “been brought 
up-to-date. e’ Some of the recent decisions of the Bombay an 
Calcutta. High Courts under special legislation giving protection 
to tenants will be found collected in one place, 4 LO 


f iv 


Owing to scarcity of paper Mr. Topham’s valuable note 

on the Law of Property Act, 1925, and the text of the Transfer 

of Property Act before and after the amendments of 1929 given 

in parallel columns in the last edition have been omitted more 

particularly as these are not as useful now as they were whem 
the second edition was published. Attention, however, is 

drawn to the valuable glossary which is Appendix VII. 


. Attention is also drawn to the Addenda which brings the 
case law up-to-date. . 


G 7 , : 
Gt Has been possible for me to prepare this edition only 
because of the ivvaluable assistance I have received from 
Mr. J. R. Dhurandhar. Indeed the arduous task of collecting 
the Indian cases and placing them at their proper places and 
the general groundwork were performed and done by Mr. 
Dhurándhar. To him I freely acknowledge my indebtedness 

and ofler my grateful thanks. "À 


December, 1948. S. R. D. 
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Bkrokk the Transfer of Property Act there was practically no law 
#3 to real property in India. A few points were covered by the Regu- 
latiohs and the Acts which have been repealed either wholly or in part 
by section 2. But for the rest of the law, the Courts, in the absence of 
any statutory provision, adopted the English law, as the rule of justice, 
equity “and good conscience. This was not satisfactory, for rules of 
English law were not always applicable to social conditions in India 
and the case law became confused and conflicting. To remedy this 
state ef affairs a Commission was appointed ig England to prepage u 
Code of substantive law for India. 7 o © 


The first Law Commission consisted of Lord Romilly, M. R., Sir 
Edward Ryan, Chief Justice of Bengal, Lord Sherbrooke, Sir Robert 
Lush and Sir John Macleod, who had assisted Lord Macaulay in drafting 
the Indian Penal Code. This Commission drafted the Indian Succession 
Act, the Indian Contract Act, the Negotiable Instruments Act, the 
Indian Evidence Act and the Transfer of Property Act. 


The Transfer of Property Act, though drafted in 1870, was the last. 
of these drafts to become law. The draft was sent to India by the Duke 
of Argyll who was then Secretary of State for India, and after some 
amendments, it was first introduced as a bill in the Legislative Council 
in 1877. The bill was then referred to a Select Committee by whom it 
was revised and circulated for public criticism. In deference to thi 
criticism all matters not directly. referring to transfers inter vivos were 
omitted ; some clauses referring to trusts, powers and settlements were 
dropped ; and other clauses were added with a view to save the provisiens 
of local law and usage. 


~ The bill thus redrafted was referred to a second Law Commission 
consisting of Sir Charles Turner, Chief Justice of Madras, Sir Raymond 

- West, and Mr. Whitley Stokes, Law Member of the Council of thee 
Governor-General ; but ho less tha? seven bills were prepared before the 
final bill was introduced in the Legislative Council by Mr. Whitley Stokes 
and passed into law on the 17th February 1882. 


+ The second Law Commission in their report of 1879 said that “ thé 
function of the bill was to strip the English law of all that was local 
and historical, and to mould the residue into a shape in which it would 
be suitable for an Indian population and could easily be administered 
by non-professional judges.” 5 i 

Some of the ptovisions of the bill were borrowed from the enactments 
which iterepeals afid supersedes, but the bill was based mainly on the 
English law of real property. The Law of Conveyapcing and Property 
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Act, 1881 (44 and 45 Vict. c%1) had been enacted in England before 
the bill was passed into law, and some of the provisions of the Act, notably 
secs. 57, 61 and 69, are borrowed from that Statute. 


The Act was afterwards amended on twelve separate occasions hy 

the following amending Acts: = 
(1) Act 3 of 1885—amending secs. 1, 4, 6 (i), and 69. It abolishes 
exemptions from the Act on the ground of race and reconciles 
the provisions of the Registration Act with those of the 


* Transfer of Property Act. 


t 


2) Act 15 of 1895—which exempts Crown Grants from the, opera- 
: tion of the ! Transfer of Property Act. 


a „ 
(3) Act 2 of 1900 —amending secs. 3, 6 (e), and 6 (h), and remodelling 
Chapter VIII which treats of transfers of actionable claims. 
(4) Act 6 of 1904 —-amending secs. 1, 59, 69, 107 and 117. It enables 
a Local Government to extend part of the Act to specified 
territories, and to apply the provisions of the Act relating 


to leases to particular classes of agricultural leases. It 
provides for the registration of certain mortgages and'leases, 
and for equitable mortgages in Moulmein, Bassein and 


Akyab. 
(5) Act 5 of 1908—transferring the adjective law of mortgages 
to the Code of Civil Procedure. 
(6) Act 11 of 1915—amending sec. 69. 
{7) Act 26 of 1917-—validating mortgages and gifts in Agra and 
Oudh executed before the first January 1915 and attested 
é: on acknowledgment of execution. 
(8) Act 38 of 1920—omitting the words with the previous sanction 
of the Governor-General in Council from secs. 1 and 117 f 


(9): Act 38 of 1925—amending sec. 130. 


(10) Act 27 of 1926—amending sec. 3 by inserting a definition of 
the word “ attested.” | ° 


(11) Act 10 of 1927—amending sec. 3 by making the definition 
of the word attested retrospective. > 


en 
* (12) Madras Act 3 of 1922—modifying the provisions of the Act to 
give effect to the provisions of the Madras City Tenants 
Protection Act, 1922. 


In spite of these amendments there were conflicting decisions on 
nearly every Section of the Act and a further exposition of the law became 
necessary. Accordingly in 1927 a Special Committee, copsisting of 
Mr. S. R, Das, Law Member of - the Council of the Governop General, 
Mr. B. J. Mitter (now Sir Brojendro Lal Mitter), then Advocate-General 
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of Bengal, Dr. S. N. Sen and Mr. Dinshgh Mulla (afterwards the Right 
Honourable Sir Dinshah Mulla, P. C.) were appointed to examine the 
provisions of a bill prepared by the Legislative Department of the 
Government of India for the purpose of making a general amendment 
of the Act. The bill which was the result of their labour was, after 
slight amendment in Select Committee, enacted in the Transfer of 
Property (Amendment) Act 20 of 1929. 


@ | . 

The Act as amended sets at rest points on which decisions had begg, 
conflicting, and makes several changes in the law, of which the most 
important are uS 

= e 

S. 3.— Registration amounts to notice. ° 

S. 3.—Constructive notice to an agent is notice to his principal. 


S. 15.—Validation of transfers to a class of which some members 
are unable to take. 


S. 53A.—Statutory recognition of the doctrine of part performance. | 


S. 58.—In a mortgage by conditional sale the condition must be 
° embodied in the same deed. l 


S. 60A.—A mortgagor entitled to redeem may require the mortgagee 
to transfer the mortgage debt to a third party. 


S. 60B.—Statutory recognition of the mortgagor’s right of inspection 
of title deeds. 


S. 61.—Mortgagor’s right to redeem several mortgages to the 


same mortgagee separately or simultaneously. e 
S. 63A.—Statutory recognition of the mortgagee'8 right to com- 
e pensation for necessary improvements. 


S. 65A.—Statutory recognition of the mortgagor’s power Eto lease, 


8. 67.—Abolition: of the eemedy of foreclosure in certain 
mortgages. » 


S8. 67A.—Mortgagee's obligation to enforce several mortgages by 
=” the same mortgagor simultaneously. 


S. 69A.—Provision for appointment of a receiver by a mortgagee 
exercising a power of sale without the intervention of 
the Court. 


S. 92.—An extension of the principle of subrogation” 

8. 104. —A modification of the law of merger. 

S. 107. Provision requiring registered leases go = efeouted by 
both parties. g 
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„The Amending Act involyed amendments in various other Acts, 
of which the more important are as follows :— 

The Married Women’s Property Act, 3 of 1874, has been amended 
to make it clear that sec. 8 of that Act is subject to section 10 of the 
Transfer of Property Act. | 

The Specific Relief Act, 1 of 1877, has been amended in accordance 
with the Statutory recognition of the doctrin® of part performance in 

See. 53A of the Transfer of Property Act. 


The Code of Civil Procedure, Act 5 of 1908, is amended in Order 34 
relating to mortgages. Provision is made to allow a mortgagee to 
recover sums spent for hecessary costs, charges and expenses. This is 
in accordance with sec. 63A which allows a mortgagee compensation for 
improvements in certain circumstances. Mortgages by deposit of title 
deeds are included in rule 15 of Order 34 as such mortgages are included 
in the definition in sec. 58. The old rule 11 is omitted as the principle 
“ redeem up foreclose down is now embodied in sec. 94. Other amend- 
mbnts include provisions which make it clear that the right of redemption 
is not extinguished until a final decree for foreclosure has been made, 
or until a sale in execution of a mortgage decree has been confirmed. 


The Indian Limitation Act, 9 of 1908, has been amended by including 
suits for the enforcement of mortgages by deposit of title deeds in the 
12-year period of limitation under Article 132. 


The Indian Registration Act, 16 of 1908, has been amended to 
provide that a mortgage by deposit of title deeds, though an oral trans- 
action, cannot be displaced by a subsequent registered instrument ; and 
also to allow an unregistered instrument to be admitted as evidence 
of part performance of a contract with reference to sec. 53A of the Transfer 
of Property Act. 

The Indian Succession Act, 39 of 1925, has been amended to corres, 
pond witi amendments made in Chapter II of the Transfer of Property 
«Act with reference to transfers inter vivos. 


All these amendments have been made by a separate Act, the Trans- 
fer of Property (Amendment) Supplementary Act, 21 of 1929. 


Further amending Acts have been passed since the legislation, bf 
7929. Act 5 of 1930 amends Explanation I to section 3 with refererte 
to the operation of registration of a deed as notice when the deed is 
registered in a different district ; and Act 16 of 1930 amends Order 43, 

r. 1 (o) of the Code of Civil Procedure in accordance with the amendments 
made in Order 34; and Act 35 of 1934 inserts the word naval after 
the word military in clause (g) of scc. 6. Other amending Acts have 
been incorporated in their appropriate places and the text has been 
brought upto date. c 
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ADDENDA. a 

Page 2.— Add after line 21 “ But the principles embodied in some of the provisions 
of the Act have been appljod to transfers by the operation of law in some cases as the 
rules of equity. Seq Notes to various sections.” 

Page 5, line 13. —Add “In Sopher v. Administrator-General o Banget the Judicial 
Committee relied on one of the illustrations to section 113 of the Indian Succession Act 
in construing it ().“ Add note (1) (44) A. PC. 67.” 

Page 6, line 30.— After the words ‘‘ Scheduled Districts (t) add which are now 
partiallysexcluded areas. The phrase British India is to be read as referring to all the 
Provinces of India: (see The India (Adaptation of Existing Indian Laws) Order, 1947).“ 
Add note “ (t!) Substituted by the Indian Independence (Adaptation of Central Ae 
and Ordinances) Order, 1948.” 


e 
Page 7.—-Add to note (k) “ Milkha Singh v. Met. Shankari (47) A.L. 1 (FgB.).” 


Page 16, line 23.—Add after (A) “So also the amount payable by a yajman to 
panda, when the former visits a holy place is not immoveable property (h?)" Add note 
“ (h3) Balkrishna v. Saligram (1947) A.A. 391.“ 


Page 19.—Add to note (y) P. Timmavva v. Channava 50, Bom. L. R. 260.” 


Page 34.—Add after line 13 See also Hiranand v. Kashinath (42) A. B. 339, 44 
Bom. L. R. 227.” 

Page 35.— Add to note (2) See also Varada Raja A yar v. Kailasam (47) A.M. 15. 

ve Section 5, page 47.—Add to note (x) ‘‘ Gulamhussain v. Fakir Mahomed (47) A.B. 
Page 50.— Add to note (x) ““ Kalika Singh v. Sri Radha Krishnaji (40) A. O. 256, 
(1946) O. W. N. 254, 225 I.C. 32.” 

Section 6, page 72.— Add after line 26 But it would be otherwise when the transfer 
was in the form of a gift and illicit cohabitation was its motive and not an object or con- 
sideration (f1).”” Add note (h) Istak Karim v. Ranchod (47) A.B. 198.” 

Page 74.—Add to note (h) ‘‘ Istak Karim v. Ranchod (47) A.B. 198.” 

Section 8, page 84.— Add after line g Where a common passage was left for the use 
of the co-sharers in a partition between the members of one family, it was held that such 


an arrangement did not make the right to a share in the passage a legal incident of the 
shares allotted to co-sharers (q1).’? Add note (qi) Hamida Khatoon v. Baryapur Pan- 


chayat (47) A. P. 122.” pi 
Section 10, page 93.—Add to note (c) Prithvi Chand v. Sunder Das ('46) A. Pes. 
12, 228 I.C; 148, Lal Mohan v. Onkaran (46) A.P. 55.” P 


ẹ Page 96, line 22.—Add after with reference to this section (el).“ Add noto 
(ei) Ambalal v. Baldeodas (47) A.B. 191.“ ~ 


Section 13, page 106, line 3.—Add after the words would be valid The decisionse 
in Sopher's case and in Ardeshir v. Dadabhoy were considered by the siang an igh Court 
in Framroz Dadabhoy Madan v. Tahmina, 46 Bom. L.R. 882. In that case Bai Tahmina 
settled a certain sum upon trust in fayour of herself for life and after her death and subject 
to the power of appointment by will or codicil among her issues born during her life-time, 
ixPtrust for all ber children who being sons shall attain the age of 18 or being daughters 
sh attain that age or marry under that age being daughters, in equal sums. The 
trial Judge (Chagla, J.) held that the arrangement in favour of the issues of Bai Tahmina 
was void and also the subsequent trusts. In appeal Stone, C. J. and Coyajee, J. held 
that this view was not correct. According to their view, the decisioh in Sopher’s case 
could not be applied to the trusts of a settlement which were transfers inter vidos. It , 
was held that the words extends to the whole of the remaining interest of the transferor 
in the property in section 13 of the Transfer of Property Act were — to the extent 
of the subject-matter and to the absolute nature of the estate confe “and not to. the 
certainty of vesting. „This decision was followed again by the Bombay High Court in 
David Josephs Izra v. Sig Alwyn Izra (Appeal 22 of 1947) (Suit No. 310 of 1946). 

The Bombe Legislature has, however, passed the Disposition of Propesty (Bombay 
Validating) Act, 1947, by which it is provided that trusts or wilis made prior to the lst 


of C ar Add note “ (h!) Kanagasubhu v. Poornath ( 
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January 1947 would not be deemed te be invalid by reason of section 13 of the Transfer 
of Property Act or section 113 of thg Indian. Succession Act, i. e., by the construction 
put on those provisions by the Privy Council in Sopher’s case: see Appendix.” 

Page 107, line 2.—Add after Mabomedan law (h)? But the. Shia Mahomedan 
can create a vested remainder in favour of an unborn persofi provided that life estates 
are created in favour of persons in existence (51). Add note (z) Gulamhussain v. 
Fakir Mahomed (47) A.B. 185.” ; 

Section 41, page 196.— After line 21 add The principle of this section applies to the 
Province of Delhi (c').” Add note (ci) Kanhya v. Deepchand (47) A. L. 199.” 

Page 197, line 11.—Add after the words owner of the property (n) A dpnor who 
has not reserved to himself any power of revocation of the deed of gift cannot be regarded 


2 an ostensible owner, even if the deed of gift is in his possession {(nt).” Add note (n?) 


Ankanna v. Narasaya (1947) A.M. 127.” l 

[age 199.—Add to note (c) Kanhyalal v. Deepchand (1947) A.L. 199.“ 
e Page 200, line 18.—Adf after the words “as an ostensible owner (m) The in- 
action or silence of a real owner at a time when he was not conscious of his own rights 
would not debar him from urging his own claim against a transferor even if he is one for 
consideration. It is essential that a person giving consent must be aware of his 


right (mi). Add note (mi) Shamsher Chand v. Bakshi Meher Chand (1947) A.L. 147 
: { É 


B.).“ 

Section 43, page 210, line 19.— Add after taking reasonable care (() No duty is 

on the vendor to make an inquiry and notice to the vendee of incumbrances does not 
bar the 5 of the section (1!).” Add note (11) Zogu Rao v. Venkata Krishnayya 
(46) A.M. 107, (1945) 2 M. L. J. 478, 224 I. C. 45.“ 
Section 44, page 218.— Add after line 2 (6) Involuntary transfers.— This section 
does not in terms apply to in voluntary sales, but the principle underlying may be applied 
as a rule of equity, justice and good conscience (91). 


Section 45, page 218, line 37.— Add after the words a Parsee (k) and also a 
Muslim (i).“ Add notes (g!) Jagatbandhu Biswas v. Ishwar Chand (48) A.C. 1” and 
“ (li) Mahomed Jusab v. Fatima (1948) A.B. 53.” 


e Section 51, page 230, line 5.—Add after the words from the improver (m) “ Simi- 
larly the section has no application to a case where the person making improvements 
does not hold under a perpetual lease, nor does he claim an absolute title to the 
land (ml).” Add note (mi) Ponnia Pillai v. Pannas (47) A.M. 282.” 


Section 52, page 239.—Add to note (t) Natha Dhoju v. Ramchand (46) A.B. 462, 
49 Bom. L. R. 301, 222 I. C. 467.” 


Section 52, page 240.— Add to note (v) Gouri Dutt Maharaj v. Sukur Mohammed 
4 48) A. PO. 147.“ 


Seotiq 52, page 243.—Add after line 36 (11a) Any other party.— 4 brought 4 
suit against B as a legal representative of the deceased C and obtained a decree. Sub- 
esequently D who was another legal representative of C filed a suit for a declaration that 
the decree passed against B was not binding en the property of C. During the 8 
of that suit the property was sold in execution of the decree in the first suit. It was held 
that section 52 had no application as D was not any ether party but a legal representative 
47) A.M. 458.“ Add to note 

v. Dadubhai ('47) A.S. 181.” ik; 


Page 245.—Add after line 20 A mere agreement to sell in favour of a pre-emptor 
is not sufficient to defeat another pre-emptor's suit and a sale executed after the ingtitution 
of such a suit is bad on the ground of lis pendens (e).“ Add to note (v) “ Sada Salu v. 
Chandramani (48) A.P. 60.” Add note (c!) Mahomed Sadiq v. Ghast Ram (46) A.L. 322, 


(A) 46 
© 


227 I.C. 2, 48 P.L.R. 505.” 


Page 248.-mAdd to note (d) Kalawa v. Parappa (46) A.B. 207, 47 Bom. L.R. 821. 
(1945) Bom. 885, 225 I.C. 70.” 


i i e 
Page 260.— Add to note (z) “ Jamuna Debi v. Mangaldas (1946) A. P. 806, 25 Pat. 
18, 226 i G, 350.” Add to note (0) “ Gouri Dutt Maharaj 0 Sukur Mohdmmed (48) 
e 2 : 0 3 
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9 
Page 252.—-Add after paragraph (xi).—“‘ (zis) uiton an unregistered agreement.—. 
Where A a suit on an pak sangka ag apa ne specific ormance and alternatively a 

on the property in question, a compromise decree providing in substance for the relief of 
charge is passed, decree comes within the expression any decree or order, which 
may be made therein.” and the fact that the plaintiffs by the terms of the compromise’ 
relinquished ‘their rights under the agreement could not lead to a different oonolusion. 
In the same case the Privy Council also remarked that the broad purpose of this section 
is to maintain the status quo unaffected by the act of any party to the litigation pancing 
its determination. The appiicability of the section cannot depend on matters of proo 
or strength or weakness of the case on one side or the other in bona fide pro ings.. 
Further, nothing cari depend on the question whether a suit was based on a registe 

or unregistered agreement.” 


D 
Page 253.— Add to note (z) ‘‘ Chauran Singh v. Waryam Singh (47) A. L. 175; Hafizbi 
v. Bhabut Mal (48) Nag. 133.“ Add to note (a) ‘‘ Sarat Chandra v. Chintamani (48) 
A.P. 1114 E * 


Page 255.— Add to note (w) Chauran Singh v. Wiryani Singh (47) A. L. 175.9 e 


Section 53, page 261. —Add to note (d) Zafrul Husain v. Farid-u-din (46) A. PC. 
177, 47 Bom. L. R. 239, 49 C. W. N. 115.” 


Page 263.— Add to note (e) Murli v. Revchand (1946) A. S. 137, (1946) Kar. 14, 226. 
I. C. 340. | = 


Page 270, line 40.—Add after the words against the father ()) So also in a 
partition in which no property was allotted to the father who was indebted, it was heid. 
that the partition was illusory although the sons were directed to pay the father’s debts 
(J) Add note (j?) Pulia Moopanar v. Velu Pillai (47) A.M. 203.“ 


Page 272, line 4.—After the words was merely one of preference add Thus in a 
Calcutta case it has been held that it must be established that the vendor or transferor 
acted in a manner with intent to defeat or delay the creditors generally, i. e., all his cre- 
ditors. If he prefers some creditors of his, the section has no application (/). Add note 
““ (yi) Rajbari Bank v. Rani Hashamukha (47) A. C. 154; Namsakhdas v. Govardhandas 
(1948) A.N. 110.” 

Section 53A, page 285.—Add to note (b) ‘‘ Subodhchand v. Bhagvandas (47) A. & 
353; Parasram v. Deoram (47) A. N. 188.“ 


Page 286, line 9.— Add after the words covered by s. 53A ” See Ajab Singh v. 
Jhabulal (48) A. N. 67. In that case there was a mistake in the deed regarding the survey 
number of the land agreed to be sold. Although the delivery of possession was given, 
it was held that in the absence of a registered deed, no title could pass. The vendee 
was not entitled to take advantage of the doctrine of part performance as he did not get. 
the deed rectified within the period of limitation.“ 


® Section 54, page 298, line 10.—Add after the words “ specific a. (y) ” 
““ A clause in an agreement that the purchaser will at his own expense and cost take proper 
legal steps to protect and defend the properties was held as affording sufficient and ade- e 
quate fonsideration. The law does not requity that the consideration should be immedi- 
ately ascertainable in money. It is sufficient if it is ascertainable at a time when the 
payment is made (). Add note 4%! Bens Madho v. John (47) A.A. 110.“ Add to. 
note (z) “ Puttam Singh v. Jagannath (47) A.P. 1.” 

302.—Add to note (u) Puran Mahatan v. Bhago Mahatan (46) A. P. 81, 226 e 


I. C. 9. ki 
Section 55, page 316. —Add to note (j) Ramayya V. Rama Ayyar (47) A.M. 92.“ 
Page 320.—Add to note (q) “Sheokumar Tewari v. Central Corporation Bank, 
Dinapur (47) A. P. 477.“ l | 
Page 321.— Add after line 25 ““ Under section 55 (2) there is an impligġ covenant for 
title. This covenant for title has been interpreted to include a covenant for quiet enjoy- 
ment (Ei) Add note 4 Vishwanath v. Deokibas (1948) Nag. 50. 
© 2 , . 
Page 338.—Add after line 39 “ It is however open to a purchaser to r 00 his- 
jaia such and to fall back upon his previous relationship with the feller (33). > 
Add note (#*) Biseswar v. Abdul Dewan (47). A. C. 328. | 2 e i 
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_ _Beoction 56, page 346, line 28.—fAdd after the words is independent of notice 
“(d)” Add note “ (i) Sanu Datta Hal v. Balaji Mal (47) A.L. 320.” 

Section 58, page 356.—Add to note (k) Ghulam Mahomed v. Ra Jamuna (47) 
A. Pes. 33.“ Add to note (m) Jagannath v. Butto Kristo (47) A.P. 346.” 

Page 357, line 13.—Adt after the words would have to be applied (w) In an 
Allahabad case where the transaction took place by two separate deeds, it was held to be 
a mortgage (w).“ Add to note (o) Prag Dutt v. Hari Bahadur (47) A.A. 334.” Add 
to note (f) See also Jagannath v. Butto Kristo (47) A. P. 345.“ Add note (w!) Prag 
Dutt v. Hari Bahadur (47) A. A. 334.” ° 


Page 361, line 2.— After the words is a nullity (s) add If the mortgagee has 

«aparted with possession he cannot claim the return of the proportionate extent of the land 

and mesne profits of such proportion (#1).” Add note (ai) Sundaram Aityar v. Itticha 
Thara Valia (47) A.M. 191.” l 


“Page 369, line 8.— Ady) after the words rent and profits (1). Add note 
(i Mohammed Saeed v. Abdul Alim (47) A.L. 40.” 


Page 375.—Add to note (g) “ Foꝛumal v. Shridhar (46) A.B. 499, 48 Bom. L. R. 327. 


Page 381. Add to note (r) Mohammed Saeed v. Abdul Alim (47) A. L. 40 (F. B.).“ 


“Section 59, page 389, line 23.— Add after see section 48 of the Registration Act” 
“ Even an admission of the mortgagor will not be sufficient to create a mortgage ().“ 
Agd note (y!) Bishnu Singh v. Sheodhari Lal (47) 4.P. 110.” 


Section 59, page 394, line 5.— Add “ A mortgagor cannot file a suit for redemption in 
the case of a mortgage which is invalid for want of registration. If the mortgage is 
usufructuary, the proper course is to treat the mortgagee as a trespasser and to sue for 
eviction (c!).” Line 31, add after Cantonments Act 2 of 1924 If, however, the 
property mortgaged is situate in an area to which the Act has not been extended, the 
Act does not apply even if the contract may have taken place in such area (k!).” Add 
to note ( ‘‘ Munshi Ram v. Baisakhi Ram (47) A.L. 335.” Add to note (Ft, Munshi 
Ram v. Baisakhi Ram (47) A.L. 335.” Add note (k!) Iqbal Begram v. Uttam Chand 
(47) A.L. 324.“ Add note (ci) Lingappa v. Danappa (47) A.B. 206.” 

Section 60, page 405, line 19.—Add after the words not as he pleases In a 
later case the same High Court following the decision of the House of Lords in Samuel 
v. Jurrah Timber (1904) A.C. 323 held that an agreement incorporated in a mortgage 
deed to sell the property to the mortgagee for the price already agreed upon operated 
mb a clog (b1).” Add note “ (b1) Ramaswamy Patted v. Chuman (1948) A.M. 7.” 


Section 60, page 418.—In line 26 add after the words executed (c) and also 
when the first redemption suit abated by reason of the death of the mortgagor plaintiff 


7 ne note (ci) Rajaram Vithal Sutar v. Ramchandra Pandu (1948) 50 Bom. L. . 


Seotion 63, page 441, line 30.— Add after the words be excluded There may be 
oases in which the contract may provide that the improvements belong to the sp Sah 
In such cases the mortgagor is not liable to pay costs of the improvements except in cases 
provided for in sub-section (2). In such cases if he improvements are such that they: 
cannot be severed from the land and taken away by the mortgagee, the mortgagor myst 
be made liable to pay the costs of such improvements as he will have the benefit of them. 

eln Malabar a usufructuary mortgage carries with it a customary incident that the murt- 
gagee may effect improvements and claim costs (*).“ Add note (H) Sundaram Atyer 
v. Itticha Thara Valia (47) A.M. 197.” c 


“ Section 65A, page 447.—Add to note (g) “ Govind Chandra v. Sasadhar Mandal 
(1947) A.C. 73.” 


Section 64, page 450, line 33.—Add after section 66A In an Allahabad case 
a lease detrimental to the interest of the mo was held to fall within the mischief 
of this rule (fi).“ Add note “‘(f*) Faquira v. Jivan Singh (47, A. A. 240." 
Page 457, line 86.— Add after the words “ and the defendant p)” “ Thi 
eae 1 e 6 mortgagees (w) This 


. view .Gopalswami v. N. j (w") in which it was held that the right of 
co-mortghgee defendant is not extinguished automatically on the passing of a ae in 


ADDENDA. | XIII 
6 
favour of the plaintiff co-mortgagee e of the judgment given and the language 


of the decree passed in it and irrespective of Whether or not the right of the oo-MHortgagee 
-was the subjegt of adjudication.” Add note 1) (48) A.M. 7 


Section 68, page 44, line 31.—.Add after the words Order 34, rule 6 Limitation.— 
Where a mortgage deed contains a covenant to repay the mortgage money within five 
l years and also a covenant to put the mortgagee in possession of the mortgaged property 

y way of security and the mortgagor fails to deliver possession to the mortgagee, the 
right to sue for the mortgage money accrues to the mortgagee under this section imme- 
diately on the mortgagoris failure to deliver possession of the mortgaged property and 
the guit is governed by article 132 of the Limitation Act (b1).” Add note (t) Dnyanoba 
Gangaram v. Dattoba (47) A.B. 162.” 


as 
Section 69, page 476, line 44.—Add after the words is under the seotion Clause (b) 
as it originally stood was held to apply to cases where the mortgagee was the Secretary 
of State. Where there was an agreement under 5 land was offered as S collateral 
security for the tagai loan advanced by the Provincial G»vernment under the Agricultural 
Loans Act, it was held that clause (b) did not apply (d!).” Add note (di) M ulla Karup- 
pan v. Sarmalappa Goundan (48) A.M. 130.” 


Section 73, page 498.—-Add to note () Koru Issaku v. Gothi Mikkala (48) A.M. 1 
ae 


o 
Page 499, line 13.—-Add So also a contract of sale does not create any interest in 
the property agreed to be sold. The prospective purchaser is not entitled to the com- 
pensation which may be awarded for the compulsory acquisition of the prop before 
the sale could be completed (z).“ Add note (tel) Mahomed Abdul v. Lalmiya (47) 
A.M. 254.” 


Section 76, page 510.—Add to note (s) ‘‘ Gulam Khaja Mahomed v. Pandharinath 
(1948) 50 Bom. L. R. 271; Arunachalam v. Jagannath (48) A.M. 182,” 


Section 76, page 513, line 35.— Add after the words ‘‘ charges, or repairs (i) There 
is no warrant for limiting the word ‘ expenses’ in clauxe (i) to what has been spent in 
connection with the management and the collection of rents and profits. Where a decree 
directs the mesne profits to be awarded after a particular date, the mortgagee, cannot 
charge for public charges (31).” Add note (ii) Puleyadi Rajagopala v. Karuppi (46) 
A.M. 464, 1 M. L. J. 392.” | 

Section 77, page 514.—Add to note (o) Rant Ranbijoy v. Badri Uppadhaya ('46) 
A. P. 36, 24 Pat. 545, 226 I. C. 112.” 


Section 82, page 533, line 18.—After the words is not in force (w)” add In appl ing 
the principle the ratio which the value of the items purchased bears to the value of the 
‘whole of the mortgaged property is to be taken into account and not the amount of the 
debt discharged (w')”. Add note (w!) Raghavacharya v. Kandaswami (47) A.M. 277“. 


Page 539, line 1.—After the words the mortgage is fully paid off (s)“ add “ This 
view has not been accepted in a recent decision of the Madras High Court. In Munjappa 
v. Pacha (s') it was held that in sectiog 92 the Legislature had taken care to provide that 
the right of subrogation did not arise unless the mortgage in respect of which the right 
was claimed had been redeemedsin full. It was remarked that there was no such provi 
in section 82.” Add note (81) (47) A.M. 86”. 


we Section 84, page 549, line 5.— Add after the words Code of Civil Procedure (o)“ 
Where the mortgagor had applied under section 83 and thereafter actually deposited 
in Court the amount of the principal only of the mortgage and offered to pay the amount 
in respect of the cost of repairs and interest, but the mortgagee | to accept the 
money on the ground that the mortgage could not be redeemed, it was held that there 
was a legal tender and the interest ceased to run (o!) '). Add note (01) Bhagwat Prasad 
v. Ganga Din (47) A.A. 68”. 4 

Section 91, page 551, line 5.— Add after the words binding the mortgagee (c) 

In a Nagpur jte, however, it was held that when after a mortgage has been executed 
“the mostgagor grants a lease of the mortgaged property in the ordinary course of the 
management of the property and the lease is binding on the mortg the lessee not 
being a person whose interests are in any way jeopardised by the mor is not entitled 

to redeem the mortgage (ci) . Add note (el) Pavan Kumar v. Mf ( 47) A.N.210". 


(F.B 


Av THE TRANSFER OF PROPERTY ACT. 


Section 100, page 610, line 31.—After the words apply to charges (z)” add Where 
a pagan the property charged has bee“. relieved thereof without the consent of the 
holder of the charge, the charge-holder pen proceed against the whole property for the 
enforcement of the charge and the principle of rateable distribution is inapplicable (z)“. 
Add note (zi) Hussain Mirza v. Raghubir Dayal (47) A.C. 122.“ 


: E 
Section 101, page 612, line’ 12.— After the words subsequent incumbrance add 
“(PB)”, Add note (Ii) Ram Narain v. Nawab Singh (47) A. A. 214.” 


Section 105, page 635.— Add to note (h) “Dinabandhu v. Gopinath (48) A. P. 12.” 


Page 637, line 36.—Add after the words is on the tenant (d) In an Oudh case (d) 
it was held that although none of the following facts taken by itself was sufficiens to 
establish the fact that the lease was a permanent one, the cumulative effect of all of them 
takewtogether was to establish that the land was held under a perpetual lease :—(a) The 
land was given on lease at the same time as a building thereon was sold for residential 
rd eng to the lessee, (b) no period was fixed for the lease, (c) the land was held at a 

orm rent for 69 years, (d) sevepri transfers had taken place, (e) the lessor never claimed 
that the lease was terminable.”” Add note (di) U. P. Government v. Church Missionary 
Association (48) A. O. 54.” 

Page 644.— Add to note (p) ‘‘ Ganguly v. Kamalapat Singh (48) A. C. 236.” 

Page 646.— Add to note (d) Governor-General of India v. The Corporation of Calcutta 
(48) A. C. 8.“ 

Page 648, line 3.— After the words to quit was inoperative (w) add A condition 
in a leage that the land was to be vacated whenever needed without notice may be a 
superadded condition and may not be a part of the contract (w!).” Add note 
“ (w1) Vithoba v. The Sholapur Municipality (47) A.B. 241.” 


Page 653.—Add to note (2) Sabetri v. Jalikha (47) A.C. 244.” 
Page 654.—Add to note () Vinod Sagar v. Vishnubhai (47) A. L. 388.” 


Section 107, page 659, line 2.—Add after the words writing is not necessary (f)’” 
‘ But this would no longer be so after the application of the Act (f!)”. Add note 
“ (f1!) Vinod Sagar v. Vishnubhai (47) A. L. 388. 


Section 108, page 678, line 23.— Add after the words by way of mortgage and 
sublease” It has however, been held that a lessee cannot by his unilateral act by assigning 
his interest in the leasehold premises put an end to the obligations which he has undertaken 
either by contract of lease or under this section. As far as privity of contract is con- 
cerned, the only person liable is the lessee himself. The obligation to hand over possession: 
of the g-operty on the determination of the tenancy is not upon the assignee but upon 
the lessee. The lessee is, therefore, the proper person to whom notice to vacate should 
be given (x').” Add ndte ‘‘(z1) Treasurer of Charitable Endowments v. Tayabji (1948) 
50 Bom. L. R. 240.” 

Section 1104 page 707, line 7.—After the words written leases only (i)“ add But 
in a later case it was held that it was not confined to written leases but could apply to 
an oral lease(s*)’’. $ 


Line 30.— After the words “in the undernoted cases (o) add But there must 


be an express contraot to the contrary within the meani f the second paragraph (ol).“ 
Add notes (ii) Kedarnath v. Ramchandra Nath ('46) A.C. 460, 50 C. W. N. 306, 223 I.C. 
466.” and (oi) Ganesh Lal v. Suchalata (47) A.O. 88.” 4 


a 
Section 111, page 711, line 21.—After the words for uncertainty (s) add “A. 
covenant in a lease that after the expiration thereof the lessor shall be at liberty to lease 
out the premises and the lessee shall be entitled to take the lease at the lessee’s will was 
held as not amounting to a covenant for renewal (s1)"". Add note (ei) Narendra Nath 
v. Rampal Singh (47) A. C. 378 
Page 714. Add note (d) Pusaram v. Deorao (47) A. M. 188.” 


Page 718, line 20.— After the words a part of the premises (q)“ Add But where 
the entire interest has been transferred by a tenant by separate alienatcons the condition 
ba ya alienations broken and would work as forfeiture (h').” Add note (zi) Vidu- 

mt v. Mahalacms (47) A. M. 44 1.“ | ii 


E 
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Page 723, line 31. — After the words to be fn writing ” add The principle underlying 
the clause is the panopio of justice and eguiff and applies to agricultural leaps (ei). 
Add note (e!) Umar Palewar v. Dawood (47) AM. 68. . 


Section 112, page 728, line 28.—Add after the words “ may be inferred (p)” The 


principle of this sgotion’ applies to Punjab and Delhi (p').” Add note (p!) Mt. Gowas 
v. Shamilal (46) A.L. 330, 226 I. C. 583. l 


Section 114, page 731.— After the words from forfeiture is allowed (t) add There 
must be actual payment. Mere readiness to pay will not be sufficient (t).“ Add note 
) Habib Ahmed v. Kish Koer (46) A.L. 328, (1946) A.L.J. 121, 222 I. C. 598.” 


Page 732.—Add to note (e) Ladharam v. Chuniram (47) A.B. 86.“ 


Section 114-A, page 733, line 30.—Add after the words against alienation (n) 
In a recent decision the Madras High Court applied the principle of this section @ an 
agricultural lease and refused to relieve against forfeiture when notice was not in acoord- 
anog with the provisions of this section (n!).” Add note (n?) Bright Souza Bai v. Maria 
Lous Bai (47) A.M. 119.” * 3 4 

Section 116, page 735.—Add to note (h) ““ Gur Prasad v. Hansraj (46) A.O. 144, 21 
Luck. 292, 222 I. C. 604.“ x 


Section 116, page 736, line 12.—After the words as a tenant (7) ” add S0 also 
where a tenant remained in possession after the oxpiry of the date on which he was 
required to deliver possession by the Rent Controller cannot take advantage of the section. 
even if he had paid rent for such period (Ii). Add note (1!) Gulam Ghans v. Chaudhari 
(47) AM. 436. è 


Section 117, page 739.—Add to note (9) Narayan v. Gokuldas (47) A.M. 48.” 


Page 740.—Add to note (u) Abdul Hussain v. Salimar (47) A.C. 36; Budhan Mahtan 
v. Ramanugraha (47) A.P. 78.” 


Section 118, page 743, line 9.—After the words delivery of possession apply ” add 
steko Add note (v?) Debi Prasad v. Jaldhar Chaube (46) A.A. 125, (1945) A. L. J. 537, 
223 I. C. 194.” 


Section 124, page 755, line 13.— After the words gift of future property add (vt).“ 
Add note (vi) Brindaban Bihari v. Oudh Bihari (47) A. A. 179.” 


Section 126, page 757, line 18.—After the words gift is absolute (9) add ? Such 
condition must be express. In the absence of such condition the donor has no power of 
revocation and the Court will not help him (g!).” Add note ‘‘ (q!) Ankanna v. Narsaya 
4°47) A.M. 117.” 


Section 131, page 780, line 27.—Add after the words and address of his soliciter (e) 
The section does not require that the notice must be given forthwith. What is 
reasonable notice would be a question of fact. Notice given after nearly a year after 
the assignment was held to be proper (el).“ Add note (ei) Alapati Venkata v. Nome- 
mura Kyarat (48) A.M. 171.” 6 


Section 137, page 789, line 1.—After the words ‘‘ documents is in no way restriotige 
atid ““ The contract indicated by a railway receipt can be transferred without a writing. 
An endorsement in blank coupled with the delivery of the anapi is sufficient (ni). 
Add note (ni) Governor-Generg] in Council v. Jaynarain (48) A. P. 36.” 
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mp ˖ S 
TRANSFER OF PROPERTY ACT 
24 ct Ne. Mer isa 
(A Amended by Act XX of 1929 and Act V of 1930.) 


An Act to amend the law relgting to the 
Transfer of Property by Act of Parties. 


WHEREAS it is expedient to define and amend certain 
nome parts of the law relating to the transfer 

. i of property by act of parties ; It is hereby 
enacted as follows :— ` T 


Preamble.—The true place vf a preamble in a statute was at one time the subject 
of conflieting decisions. In Mills v. Wilkins (a) Lord Holt said—“ The preamble of a 
statute is no part thereof, but contains generally the motives or inducement thereof.” 
On the other hand it was said that the preamble is to be considered, for it is the key to 
open the meaning of the makers of the Act, and the mischiefs it was intended to 
remedy” (b). The modern rule lies between these two extremes and is that where 
the enacting part is explicit and unambiguous the preamble cannot be resorted to, to 
control qualify or restrict it; but where the enacting part is ambiguous, the preamble can. 
be referred to to explain and elucidate it (c). In Powell v. Kempton Park Race Course 
Co. (d) Lord Halsbury said Two propositions are quite clear—one that a preamblo 
may afford useful light as to what a statute intends to reach and another that, if an 
enactment is itself clear and unambiguous, no preamble can qualify or cut down the 
' genactment,” This rule has been applied to Indian statutes algo by the Privy 
Council (e), and hy the Courts in India (f). - a 


- Bleadings to groups of sections.—The headings above different groups of sections 
“in the Act have the effect of preambles to those sections and may be referred to as alt 
aid to construction (g). 4 l l 2 — 
. `- „Define and amend.— The Act was intended to define and amend the existing law 

“ and not to introduce any new principle (4). The Indian Succession Act and the Indian 
Obtrast Act had already been passed and the chief objects of this Act were first to bring 
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it sho anemia of property betan ring porion into harmony 
wi affecting its devolution on death and thus to furnish the complement of 
the won ‘commenced in framing the law of testamentary and intestate succession ; 
SS a ee a ee ee 
- property (i). 
Let not exhaustive—The “Act is not exhaustive and it does not pralon to bak | 
complete code (J). This is apparent from the omission of the word “consolidate”, which 
‘ooours, for instance, in the preamble to the Indian Evidence Act, 1872 (k). In any case 
not covered by the Act the Court is entitled to apply rules of English law which are not 
` inconsistent with the Act (l) as the rule of justice, equity and good conscience (m). 
But in any case covered by the Act, the Act must be applied (n). Some of the 
sections inserted or amended by the Amending ‘Act of 1929 were borrowed from the 
Law of Property Act, 1925, and as to their construction it is permissible to refer to English 
decisions under that Act. nt as to oases not covered by the Transfer of Property Act, 
decisions of the English Courts under the Law of Property Act, 1925, or other English 
‘statutes relating to property which were passed in that year will rarely represent 
rules of English law or be applicable as rules of justice, equity and good eee 


See Appendix V. 

Dy act of parties.—These words exclude transfer by operation of law, i. e., by sale 
in execution (o), forfeiture, insolvency or intestate succession. It also limita the scope 
of the Act to transfers inter vivos and excludes testamentary succession. See sec. 2, ol. (d). 


Rules of interpretation of statutes.—Before discussing the provisions of the 
Act in detail it is advisable to state the principal rules for the interpretation of statutes. 
(1) A cardinal rule of interpretation of statutes, which is often referred to as the 
golden rule is that the grammatical sense of the words used should be adhered to, technical 
words being construed according to their technical meaning, and other words in their 
most ordinary and popular acceptation (7). 
(2) It is a sound rule of interpretation to take the words of a statute as a. d the 
and to interpret them ordinarily withont any reference to the previous state 
law on the subject or to the English law upon which it may be founded; but atid it i ; 
contended that the legislature intended by any : lar amendment to make substantial 4 
changes in the pre-existing law, it is impossible to atrive at a conclusion without consider- 
ing what the law was previously to the partioular enactment and to see whether the words 
used in the statute can be taken to effect the change that is suggested as i peed” ( 
(3) Ifthe meaning is clear the Court is not at liberty to look to the prema d inte 
Hon of the legislature. The question for the Court is not what the Leg iliua mi 
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(m) M 


(e F 


0 Di 1. . 
(9) Quem 


CONSTRUCTION O STATUTES. 

| ub what its language means, i.e., what the Act has said that it meant (r). In Salomon 

F. Salomon & Co. (e) Lord Watson said—“ Intention of the Legislature isa common but 

very slippery phrase, which properly understood, may signify anything froi intention | 

‘embodied in positive enactment to speculative opinion as to what the Legislature probably robably 

would have meant, although there has been-an omission to enact it. In a Court of Liaw. 

or Equity what the Legislature intended to be done, or not to be done can only be legiti» ` 
mately ascertained from that which it has chosen to enact either in express words or by 
reasonable and necessary implication.” In Administrator-General of Bengal v. Prem Lal 

_ Mullich (t) their Lordships of the Privy Council said—‘ A positive enactment, in a statute 
of 1874, cannot be qualified or neutralized by indications of intention gathered from 
previous legislation upon the same subject.“ „ 


(4) When the literal construction would lead to sgme absurdity, repugnance or: 
. Snconsistency the grammatical sense may be modified so as to avoid that difficulty bat 
no further (u). For it is a well-known rule that a casus Smissue cannot be supplied by 
a Court of Law (v). In Crawford v. Spooner (w) the Judicial Committee of the Privy 
Council said—‘‘ We cannot aid the Legislature's defective phrasing of the Act; we cannot 
add and mend and by construction make up deficiencies which are left there,” 


(5) The literal construction ought not to prevail if it is opposed to the intention of the 
Legislature as apparent from the statute, and if the words are sufficiently flexible to admit 
of some other construction by which that intention will be better effectuated (z). 

(6) The construction should be as far as possible beneficial, that is, to suppress the 
mischief and advance the remedy, if this can be done without violence to the language 
of the section (y). 

(7) The Crown is not bound by a statute unless directly (z) or by necessary implioa- 
tion referred to (a). Necessary implication means that if the Crown were not bound 
by the Act, the legislation would be unmeaning (b). 

(8) If two statutes are apparently inconsistent, an effort should be made to 
reconcile them. In Hbbs v. Boulnois (c) James, L.J., said—‘It is a cardinal principle 
in the interpretation of a statute that if there are two inconsistent enactments, it must 
be seen if one cannot be read as a qualification of the other.“ 


(9) If two statutes are irreconcilable the latter prevails (d). 
(10) A general Act must not be construed so as to derogate from a special Act (eh 
e In Barker v. Edger (f) Lord Hobhouse said The general maxim is generalia specialibus 
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. — C 
mado: : n for it, the presumption is that a subsequent general enactment is not 
ended Y interfere with the special ‘provision unless it manifeste that intention very 

Clearly. eee ee ne eee 
i subject- matter and its own terms.” 

(1) Statutes encroaching upon private righte must be strictly PANE T so as 
to' savo thoso rights as far as possible (g). An intention to take away property without 
_ compensation should not be imputed to a Legislature, unless it be 3 in 

unequivocal terms (h). 

(12) Statutes affecting substantive law or vested rights are not ees unless 
expressed to be so; but statutes affecting procedure may properly have retrospective 
effect attributed to them unless that construction be textually inadmissible (i). The 
; = affecting the retroaphctive operation of statutes have been stated as follows (j): 


Legislative enactments have no retrospective effect, unless explicitly. stated 
to be so in the enactments themselves. 
2. Amending statutes should not be construed as having retrospective effect, if 
l they affect vested rights. 

38. Statutes which are declaratory or explanatory are to be construed as 
having retrospective effect as they give an authoritative explanation of the 
words, phrases or clauses used in a statute, and whenever the statute has 

to be applied the explanation also should be applied. 

4. No recital in a declaratory or amending statute can render void that which 
has been declared by the Courts to have been rightly done under the law. 

5. Statutes which affect a mere procedure are retrospective in their nature. 

The Transfer of Property Act, however, expressly enacts in sec. 2 (o) that it is not 

retrospective. 

i The retrospective operation of changes introduced by the Transfer of Property 
Amendment Act, 1929, has been fully considered by the Full Bench of the Patna 
High Court with reference to seo. 92 of the main Act (k). 

(13) Proceedings of the Legislative Council are exoluded from consideration i the 
judicial construction of an Act. The debates in the Legislative Council, reports of Select 
Committees and statements of objects and reasons annexed to a bill may not be referred 
to (i). The Privy Council when construipg seo. 68 of the Indian Companies Act, 1882, 
said that “no statement made on the introduction of the measure, or its discussion can 6 
be looked at as affording any —r as to the meaning of the words (m). 
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(14) . to be referred ¢0-for the purpose of 
The Privy Council described this as a well-settled rule (n) ; _ but the 

Allahabad High Court and since then the Calcutta High Court have held 
notes may be referred to when they have been inserted with the assent of the abure (o). 


(15) Illustrationa are instances of the practical application of the written law and 
make nothing law which would not be law without them (p). As they explain the meaning 
of the section they are useful as aids to construction, but they cannot control the plain 
meaning of the section (7). In a case from the Straits Settlementa (r), the Privy Council 
said And it would require a very special case to warrant their rejection on the ground of 
their assumed repugnancy to the sections themselves. It would be the very last. resort 
of construction to make any such assumption. The great usefulness of the illustrations 
which have, although not part of the sections, been expressly furnished by the Legislature 
as helpful in the working and application of the statute shou not be thus impaired.” 


(16) ‘‘Itis an error to rely on punctuation in construing "Acta of the Legislature” (e). 
Bal Ja al Singh (1904 lash pang Sonat 1880) 7 Cal. 283. 
(n) ra) Kunvar v agatp ing : Bala ji 8 Foy as v. un ( ) 


26 All. 393, 31 I. A. 132, ee sae son (1010) 43 I.A. 1 
Singh v . Gangamma 8 wren 19 Bom. L.. 157, 30 I.C. 401: Sopher 
641, 00 I. C. 165, C 7) A.M. a aus: v. Administrator General of Bengal (1944) 


Attorney-Gene Great Eastern R . 71 I. A. 93, 
Co. Lt 48755 1 11 Un. D. 440. (s) . Maharani of Burdwan v. Murtunjoy (1887 
14 I. A. 30, 36, 14 Cal. 365, 872, su 


o) Ram Saran Das v. Bhagwat Prasad 1 
6 Reet Al. 411, 118 LC. 442, (20 A. L. 53; probably, by the observa evations of ons 
' Abdul Hakim v. Basu Mia (1984) I. L. R. C. P. 611. at p. 522. But does the ratte 
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l P ki e a 
1. This Act may y be called the Transfer of 
Property Act, 1882. | 


8 It shall come into force on the frst day 
of July, 1882: 


It extends in the first instance to all the Provinces of 
— ndia except Bombay, East Punjab 
and Delhi (t). 


But this Act or any part thereof may by notification 
in. the official Gazette be extended to the whole or any part 
of the said Provinces by the Provincial Government concerned. 


Short Title. 


ä And any Provincial Government may, . . . from time to 

time, by notification in the official Gazette, exempt, 
either retrospectively or prospectively, any part of the 
_ territories administered by such Provincial Government from all 
or any of the following provisions, namely :— 


Sections 54, paragraphs 2 and 3, 59, 107 and 123. 


_ Notwithstanding anything in the foregoing part of this 
section, sections 54, paragraphs 2 and 3, 59, 107 and 123 shall 
not extend or be extended to any district or tract of country 
for the time being excluded from the operation of the Indian 
Registration Act, 1908, under the power conferred by the first 

gection of that Act or otherwise. 


_Amendment.—The only change made by the Transfer of Property (Ainendmens 
Act, 20 of 1929, is to substitute the number of 1908 for sl the former being PEDE ii 


“aoe sa last Registration Aot. 


: Extent.—The phrase the whole of British India „ (whioh has now Keen 
igjpobstitated. by the expression “all the Provinces of India ) included the Scheduled . 
*""Distriots (t). “British India” was defined in the General Clauses Act as all ter D 
and places within His Majesty's dominions which are for the time being governed by His f 
Majesty through the Governor-General of India, or through any Governor or other officer. - 
subordinate to the Governor-General in Council.” The words “British India ‘therefore | 
excluded territori of Native States (u), auch as the Kathiawar States (y). Aden was. 
5 bat aot e (x). Acta 1d and 16 of 1874 doclgred ‘not a 
LA 144, 83 Cal. #19, WEA. 


59 Mad. 
1 — TID 281 BERI 12 00 Aden Taws Bepilstie, 181, $ 
bakarial (1008) 8 Bom.. (a) Btentte Bottiewonte Act, 1861, 3 1. 
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Aden, but also the Laccadive, Andaman and Nicobar islands and Ajmere and Merwara in 

_ Bajpatana to be parts of British India. Territories ceded by Native States not in full 
Sovereignty but for limited purposes such as the establishment of a civil station (y) 
or for Railway administration (z), are not part of British India. As the Aot did not 
apply to the Punjab, it does not apply to the province of Delhi which was carved out of 
the Punjab in 1915 (a). By the India (Adaptation of Existing Indian Laws) order, 1047, 
references to British India are to be read as references to all the Provinoes of India. 


Subsequent extension of the Act.—The Act has been extended as from the 
lst January 1893 to the territories other than Scheduled Districts administered by the 
Government of Bombay (b); and as from the Ist January 1915 to the Province of 
Sind (e); and with effect from the 22nd December 1924 to the whole of Burma except 
certain specified areas (d). The Act has been declared an force in the Pargana of 
Manipur (e), and in Panth Piploda (f). By Orders issued under the Extra Provincial 
Jurisdiction Act, 1947, the Act has been extended to the territories of Indian States 
merged in the Provinces. 


Power of Provincial Government.—In view of the decision of the Privy Council 
in Empress v. Burah (g) there can be no doubt as to the validity of the power conferred 
on Provincial Governments to vary the extent of the Act. But the power to extend 
particular sections of the Act to a particular area does not enable a Provincial Govern- 
ment to give the sections so extended a different operation to that which they had in the 
Act itself read as a whole, and to abrogate in the area to which the extension applies 
a rule of law till then in force there, expressly left unaffected by the Act. Thus it is a rule 
‘of Mahomedan law that a gift is not valid unless possession is given, and this rule was 
expressly preserved by seo. 129 of the Act. In 1904 the Government of Lower 
Burma extended sec. 123 to the Pegu District, the effect of which was that a Mahomedan 
gift was required to be effected by a registered document. It was held by the Privy 
Council that this did not abrogate the rule as to delivery of possession, and that & 
Mahomedan gift, though effected by a registered document, was not valid if it was not 
accompanied by delivery of possession (A). 


Application of provisions of Act, where Act does not apply, as rules of 
justice, equity and good conscience.—As to provinces where the Act has not been 
applied, it was contended in one case before the Privy Council that the principles of the 

“Act should be followed in preference to English practice (i); as to this their Lordships 
said that they were not prepared to dissent from that contention, but they expressed 
no judicial opinion upon it. In the Punjab where the Act is not in force its provisions, 
as. to matters of principle are followed as rules of justice, equity and good conscience (j), 
but this does not apply to provisions which embody technical rules (k). The Act does 
p not apply to the North-West Frontier Province, but its principles govern cases arising 


Empress N, . L.R. 7, 64 I.A. 23, 100 1.0. 82, (27) A. PC. 22. 
* . 876, 17 To 584 Owes kangg mai Kader M. v. Nepean (1893) 26 Cal. 1, 5, 
vv. Abdul (1886) 10 Been’ 186 25 I.A. 241, 245. 

i i Hosain Ak v. Abid Ali (1893) Bhagwan v. Bunyadi 12 P.R. 86 ; 

II Cal, 177 (Becunderabad). Ali v. Ghulam (1015) P.B. 108, 30 sw 
ee Muhammad r v. Empress ase 3 (192 3) 4 Lab. 489 
60 Rai agi B Cal SO SL ae Veen Be v. 122 Ginah (1924) 78 TO, 514, (25) 

; Bales ao cat orders’ You. iy P. 188. AL. 944; Was Ber. Dhara. 20 
ne 1020, 2 of i029. (b) Teja 5771 Ye Kowen Das C95) 6 Lahi. 
' Phuti Piploda Laws Rogûiation, 1820, 1 of Ram v. Ghugi dds 106 8. 67, Ke 
ALT?) L. 146; Rates Chand y. Smail (1083) 
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| eimong ‘residents of that province (i The Act has also been followed: in bases arieing 
“before the Act. Thus sec. 108 757ͤĩX76ʃi9iꝛ bias $0 smiove : 
frees planted by himself (m) and seo. ! a A Naah 
ee of 1850. (n). 

- Bpecifed sections. The sections eiid refer to transactions to be effected 
by registered instrumente.. They extend to every mtonment in British India (0). 
They cannot apply where the Registration Act is not in force. They have been extended 
as from the 1st January 1908 to Aden and Sheikh Othman (p). The power to exclude 
territories from their operation has never been exercised. 6. 


2. In the territories to which this Act extends for the 
a time being the enactments specified in the 
Repeal of Acts. 
schedule hereto annexed shall be repealed 
to the extent therein mentioned. But nothing herein contained 
shall be deemed to affect— 


Saving of certain enact- (a) the provisions of any enactment not 
liabilities, 4. hereby expressly repealed : 


(b) any terms or incidents of any contract or constitution 
of property which are consistent with the provisions 
of this Act, and are allowed by the law for the time 
being in force : 


| 0 o) any right or liability arising out of a legal relation 
constituted before this Act comes into force, or any 
relief in respect of any such right or liability: or 


( d) save as provided by section 57 and Chapter IV of this 
Act, any transfer by operation of law or by, or in 
execution of, a decree or order of a Court of competent 
„Jurisdiction : 


. and nothing in the second chapter of this Act shall be, 
. deemed to affect any rule of ** Muhammadan ** law. 


Amendment.—The only amendment made in this section by the amending Act 20 
‘of 1020 is to omit the worde Hindu and or Buddhist in the last paragraph of the. 
sention: “The result is that Chapter TI also now applies to Hindus and Buddhists. - 
Nothing herein. contained. —These words refer to the whole Act and not to ag. 
—2 only (e). 
at Clause (a) Enactments not expressly repealéd.—The Act ba sok, 6, apply to 
Mp penis. which, are gandha by the Patni Regulation, Bengal Re on 8 of 1810 | Ir). A 

| 1, 88 54 mien; sanan O Ma. Pa Sinah Bonk Dad. (1089) d 
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| sarrender'of land by razinama and kabulayet under the Bombay Land Revenue Code is 
l not affected by the provisions of the Act and is not void for want of registration (a). “The 

l effect of clause (a) is to maintain in tact the statutory force whioh the 8 
given to local usage in the Punjab and Oudh (t). 


Clause (b): Saving of ine cidents- of contract and of property. = right 
of partition is an incident of property held in joint tenancy or tenancy in common which 
is not affected by the Act and partition may be made orally (u). Another such incident 
would be a right of pre-emption. A mortgagor under a mortgage of 1846 is entitled by 
Bengal Regulation 34 of 1803 to have interest limited to 12 per cent. per annum and this 
right i is not disturbed by the Act (v). The English rule of Equity i is that a mortgagee 
is entitled to be reimbursed for all costs reasonably incurred in respect of the mortgage 
security (w) ; and this has been described as an implied term of a mortgage saved by this. 
clause (x). See now Code of Civil Procedure, 1908, 0.34, r.40. 


Clause (c):—Saving of rights and liabilities créated before the Act.—This 
clause follows the generalrulethat in the absence of a clear indication to the contrary, 
statutes affecting substantive rights are not retrospective. All rights, liabilities and 
remedies constituted before the Act came into force are left in precisely the same position 

as if the Act had not been passed. Thus a mortgage executed before the Act is not 
invalid because it does not comply with the requirement of sec. 59 as to attestation (y). 


The provisions of the Act do not apply to a tenanoy created before the Act (z). Seo. 
tion 108 (j) is not retrospective, and a tenancy, which was not transferable before the Act, 
does not become so, by virtue o$ that section (a). The provisions of sec. 108 (o) as to 
waste do not apply to a lease executed before the Act (b). Similarly sec. 111 (d) has no 
application to leases executed before the Act, and a mokarari lease granted before the Act 
is not extinguished by merger in a patni subsequently granted (c). The Judicial 
Committee have observed that the provision as to forfeiture in sec. 111 (g) is by virtue of 

Seo. 2 not retrespective although it in substance places in statutory form a rule already 
existing in India (d). A landlord’s right to eject a tenant who holds on a periodic 
tenancy is a substantive right, and, in a suit filed before the Act to eject a tenant it is 
sufficient if reasonable or customary notice is given (e). 


The same rule applies if the legal relation has been constituted under one of the Acte | 
or Regulations repealed by the section. In this respect the Act covers the same ground 
as sec. 6 of the General Clauses Act. If the mortgage is before the Act and subject to 

Bengal Regulation 34 of 1803, the mortgages cannot claim more than the maximum of 
interest allowed by that Regulation (f). A usufructuary mortgagee on a mortgage before 
the Act may institute a suit for sale, although such a suit is not allowed by this Act (g). X 
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~- Again when. proceedings for foreclosure had been completed under the Bengal Regulation © 
_ AT:of 1806, the consequent suit for foreclosure would be governed by that Regulation 
and not by this Act (à). But if the legal relation had been created after the Act, the Act 
_ will apply ; and an assignment of a mortgage after the Act will be governed by the Act, 
.) ß ñĩ ß ĩͤ kak n 


Both this clause. and sec. soe aa a aa 
not to procedure, for no one has a vested right to any form of procedure (j). The clause 
is not a disabling provision, for it is intended to preserve existing rights (k).. A mortgagee 
coming into Court after the commencement of the Act to enforce a mortgage must follow 
the procedure enjoined by the Act, even though the mortgage be before the Act (i). 
The word relief in this clause like the words right and liability, denotes a sub- 

stantive right. There is a olpar distinction between a a and the procedure for obtain- 

ing that relief (m). Thus the mortgagee’s remedy or relief is the right to sell the property 

. mortgaged. That is a substantive right, but the procedure for obtaining that relief is a 
suit for sale under sec. 67 and not by execution of a money decree for the debt. The 
repealed seo. 99 of this Act, now replaced by the Code of Civil Procedure, Order 34, rule 
14, is a matter of procedure and is therefore retrospective (n). 


A rule of procedure cannot revive a right which has been Jost. A mortgagee under 
a mortgage of 1865 took proceedings under Bengal Regulation 17 of 1806, but failed to 
sue for possession, so that his right to possession was lost by adverse possession in 1878. 
He could not afterwards sue for foreclosure under sec. 67 relying on the 60 years’ rule in the 
Limitation Act. Lord Hobhouse said: The subsequent creation of suits for foreclosure 
could not, except by clear enactment, revive the extinct right. And in effect the clear 
enactmentis the other way, for section 2, clause (o), of the Transfer Act says that 
nothing therein shall affect any right or liability arising out of a legal relation constituted 

before this act comes into force, or any relief in respect of such right or liability (o). 


Clause (d) :—Transfer by operation of law.—The Act, but for certain exceptions 
referred to below, does not apply to transfere by operation of law, but is limited, as + tated 
in the preamble, to transfers by act of parties. A transfer by operation of law is not 
validated or invalidated by anything contained in the Act (p). Transfers by operation 
of law oocur in cases of testamentary and intestate succession, forfeiture, insolvency and 

oourt-aales. A purchaser at a court-sale acquires title by operation of law (), and at such 
sales title is transferred without a registered deed (r); and a purchaser of a debt at an, 
execution sale is not affected by seo. 135 (a). When property vests in an Official Receiver 
on insolvenoy, there is a transfer by operation of law and no deed is necessary; ; but when the 
«ficial Receiver sells the property of the insolvent that has vested in him the sale is a 
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* transfer by acb of parties to which the Act applies (i), and a registered deed is necessary” 
i (he naka See Dene oo poparty of the 8 
A. different view seems to have been held by the Oudh Court in Wasirey 
E — (u). In that case it was held that a sale by an official: receiver 
which has been sanctioned by the Court is a Court sale and no sale deed is necessary to 
effect it. An assignment by a Court of a security bond for the purpose of a suit for 
realization is not a transfer to which the Act applies (v). A pleader is entitled to 
purchase a claim under a life insurance policy at a Court sale, although a purchase 
by private treaty of such a claim would be invalid under sec. 136 of this Act (w). A 
mortgage by the liquidator of a limited liability company though sanctioned by the 
Court, is not a transfer in execution of a decree or order of a Court so as to be exempt, 
by virtue of this clause, from the provisions of the Act (z). 


A transferee of a lessor is entitled to have rent appottioned under seo. 36 of this 
Act ; but there can be no apportionment when the transfuree is an execution purchaser 
at a ‘court-sale (y). For instance if A sells to B his house which is let at a monthly rent 
of Rs. 500 payable on the last day of each month, and the sale takes place on the 15th 
of June—then 4 and B are each entitled to half the rent payable on the last day of 
June, i. e., Rs. 250 each. But if the sale were a court-sale, B would take the whole of 
the rent, i. e., Rs. 500. 


But although sec. 2 (d) makes the Act inapplicable to transfers by operation of 


law, the principle of some section, e.g., sec. 36 (z) and sec. 53 (a), has been applied to such 
transfers. . 


Exception as to sec. 57 and Chapter IV of the Act.—An exception is made with 
reference to sec. 57 and Chapter IV as the latter provides for the transfer and extinction 
of a mortgagor's interest by a decree of the Court, and the former provides for the 
discharge of incumbrances by order of a Court. 


Mahomedan law.—Sec. 2 says that nothing in the second Chapter of this Act shall 
be deemed to affect any rule of Muhammadan law.“ The reason for this provision is that 
some of the rules of that law differ from the general rules as to the transfer of property 
enacted in Chapter II. Thus a Mahomedan may settle property in perpetuity for the 
benefit of his descendants provided there is an ultimate gift in favour of Charity; see the 
Wakf Validating Act, 1913, to which retrospective effect has been given by the 
Musalman Wakf Validating Act, 1930. This rule is not affected by secs. 13 and 14 of the 

Act. The Mahomedan law of gifts is expressly saved by seo. 129. Under that law writing 
is not essential to the validity of a gift (b), but delivery of possession or of such posses- 
sion as the subject of the gift is susceptible of is necessary for a transfer by way of gift (c), 


Although seo. 2 saves rules of Mahomedan law it does not follow that the general 
rules in AAIE II cannot apply to Mahomedan transfers. These general rules are 


0 2 
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ce a if thers jaan inconsistent. rale of Maborssiias law,” Where thers'ts mo” 
ben istent rule.of Mahomedan law, the sections in Chapter II apply proprio vigors; Soe 
agungan 2 naya is that nothing in Chapter II shall-be deemed to affect’ any. tul ef 
“Mahomedan law. But in any case not covered either by the sections in Chapter IZ or by 
Ta ani ee eee ee 
3 „ 3 : 
“Hindu law.— The Act as it ‘stood before the Amending Act, 20 of 1929, also waved 
i riles of Hindu law. The word Hindu has been omitted as the differences between 
that law and the Act have now been removed. These differences were :— . 


-~ (1) The rule in Tagore v. Tagore (e) and Chandi Charan v. Sidheswari (f) that bes 
' quests and transfers in favour of unborn persons are wholly void, was in conflict with secs. 
18, 14 and 20. The Hindu lay on this subject had been modified by the Hindu Disposition 
of Property Act, 15 of 1916, ‘Act 1 of 1914, and Act 8 of 1921, which validated 
tuch transfers. These Acts hive been amended by secs. II, 12 and 13 of Act 21 of 1929 and 
dhe effect of the amendments is that subject to the limitations in Chapter II of this Act 
and in seos. 113, 114, 115 and 116 of the Indian Succession Act, 1925, no transfer inter 
vito or by will of property by a Hindu shall be invalid by reason only that any person 
for whose benefit it may have been made was not born at the date of such disposition. 
‘The Aot is in consonance with these amendments and so the word Hindu is 
i omitted i in this section. 
802) Another difference was the rule enacted in secs. 15 and 16 of the Act before 
; the amendment in 1929, that if a transfer to a class fails as to some of its members by 
reason of remoteness, it fails as to the whole class. This is not Hindu law and the 
"sections have been amended so as to accord with that law. 


: Gifts to Hindu women are subject to special rules of construction, but these are not 
- inconsistent with the Act. See note Different intention under sec. 8. It was at 
one time thought, at any rate by the Bombay High Court, in cases (9) before the Act that 
. possession was necessary to complete the title of the transferee. But this supposed 
difference was removed by the eo of the Privy Council in  Kalidas v. . 
Lal (b). 
< Rele of damdupat—The Hindu rule of damdupat, under which interest exoveiling 
principal cannot be received at any one time, ceases to operate from the date of a suit an 
mortgage (i). There are conflicting decisions as to whether the rule applies in the eni 8 
af mortgages governed by the Transfer of Property Act, it being held in Madras that” 

it does not (j) and in Bombay and Calcutta (k) that it does. The amendment of see., A d) 
_ by Aot 20 of 1929 does not affect those decisions. For a fuller discussion of bers Fale of | 
os damdupat, see Mulla’s Hindu Law. : 


Buddhist law.—Before 1929 the Act saved rules of, f Buddhist law, but üi 5 
er Buddhist which occurred in seo. 2 (d) have now bean omitted. It may d 
"that by seo, 18 of the Burma Laws Act 13 of 1928, Buddhist law is eee 15 — if the 
parti are Buddhist and the question for decision is one i wit 


-a Buddhist monk from holding property or from entering into ga iy pe 
i ee these tales do not a do not affect the Contract Act or the Prange 
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monk is competent to contract and is not disqualified men , 


i “under aso. 6 (h) (8) (). 


. grants are empl frm the operation of th At the 


Crown Grants Act, 15 of 1895, sec. 2. See Appendix IV. 


n a 3. In this Act, unless there is 8 
8 repugnant in the subject or context— — 
d immoveable property does not include standing timber, 
growing crops, or grass (pp. 15-18) : 


“instrument” means a non-testamentary — 
(p. 18): 


“ attested in relation to an instrument, means and chall 
be deemed always to have meant attested by two or more 


‘witnesses each of whom has seen the executant sign or affix . 


his mark to the instrument, or has seen some other person : 
sign the instrument in the presence and by the direction of the 
executant, or has received from the executant a personal 
acknowledgment of hig signature or mark, or of the signature 
of such other person, and each of whom has signed. the instru- 
ment in the presence of the executant ; but it shall not be 
necessary that more than one of such witnesses shall have been 
present at the same time, and no particular form of attestation 

shall be necessary (pp. 18-20) : | 


“registered” means registered in a Province under the 
law for the time being in force regulating the registration of 
documents (p. 20) : | | 

“ attached to the earth mans (p. 20)— , 
(a) 1 in the earth, as in the case of trees and lia 
Ip. 21); * 
(b) imbedded in the earth, as in the case of walls or 
buildings (p. 22); or 
(c) attached to what is so imbedded for the permanent 
ay enjoyment of that to which it is attached. a 
P. i 


ae tna actionable claim ” means a dain to any debt, other ö 
‘than a debt secured by mortgage of immoveable property or 


a oh po 8 or on of 3 Lette or to any 


ion, 


a 2 1718 ae apaa) 
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either actual or constructive, of the claimant, which the Civil 


Courts recognize as affording grounds for relief, whether such 
debt or beneficial interest be existent, accruing, conditional 
or contingent (p. 25) ; 


“a ae is said to have notice of a fact when he actually 
knows that fact, or when, but for wilful abstention from an 
inquiry or search which he ought to have made, or gross 
negligence, he would have known it (p. 25). 

Explanation I.—Where any transaction relating to immove- 
able property is required by law to be and has been effected by 
a registered instrumént, any person acquiring such property 
or any part of, or share or interest in, such property shall be deemed 
to have notice of such instrument as from the date of registration 
or, where the Property is not all situated in one sub-district, 
or where the registered instrument has been registered under sub- 
section (2) of section 30 of the Indian Registration Act, 1908, 
from the earhest date on which any memorgndum of such registered 
inetrument has been filed by any Sub-Registrar within whose 
sub-district any part of the property which is being acquired, 
or of e popan wherein a share or interest is being acquired, 
is situated (p. 32) : 

Provided that— 

(1) the instrument has been registered and its registration 
completed in the manner prescribed by the Indian 
Registration Act, 1908, and the rules made thereunder, 

(2) the instrument or memorandum has been duly entered 
or led, as the case may be, in books kept under section 
51 of that Act, and 

(3) the particulars regarding the transaction to which the 
instrument relates have been correctlg entered in the. 
indexes kept under section 55 of that Act (p. 34). * 

Explanation II.— Any person acquiring any immoveuble 

property oF any share or interest in any property shall be 

to have notice of the title, if any, of any person who ig 

for the time being in actual possession thereof (p. 38). 

l np pang 3 person shall be deemed to Ngee 
notice of any fact F his agent wes notice thereaf while 
aching on his 147 a the course of business to which that fact 
material (p. 39) : ; 


* 


ony patos who was a padi to or 3 1 Ga. j 5 ud 

f W Amendments.— The only amendment made in this section by the kai. 

Act of 1929 is in the definition of notice. Prior to the amendment the definition was 
as follows: 

And a person is said to have notice of a fact when he actually knows that faot 

or when, but for wilful abstention from an enquiry or search which he ought % 

have made, or gross negligence, he would have known it, or when information of 


the fact is given to or obtained by his agent under fhe circumstances mentioned | 
in the Indian Contract Act, 1872, section 229.” A 


This definition has been amended and supplemented by three Explanations which 
are new and which settlo the law in several matters of great importanoe which will be 
discussed in detail in the note on that part of the section, For the present it is sufficient 
to say that Explanation I sets forth the conditions that must be satisfied in order that 
registration of a deed should operate as notice of that deed; that Explanation II enacts 
that actual possession is notice of the title of the person in possession; and that in Expla- 
nation III the omission of the reference to seo. 229, Indian Contract Act, makes it clear 
that, in the absenoe of fraud, a principal is affected with notice of facts of which hia 
agent has constructive notice. 


Explanation I was subsequently further amended by sec. 2 of the Transfer of ener 
(Amendment) Act, 1930 (5 of 1930), to provide for cases in which the property is situate. 
in several districts, and for cases in which the deed is registered in a district other than 
that in which the property is situate, under seo. 30 (2) of the Indian Registration Ast. 


Immoveable Property. 


(2) Immoveable property.—The distinction between moveable and immoveable 
property was explained by Holloway, J., in an old Madras case (m) as follows :— —“Moveabil- 
ity may be defined to be a capacity in a thing of suffering alteration of the relation of 
place. Immoveability incapacity for such alteration. If, however, a thing cannot 
change its place without injury to the qualityeby virtue of which it is, what itis, it is 
*immoveable. Certain things such as a piece of land are in all circumstances immoveable, 
Others such as trees attached to the ground are, so long as they are so attached, 
immovea ble: when the severance has been effected they become moveable.” ô 


. The definition of immoveable property” in the General Clauses Act is not 
exhaustive. That definition is as follows :—“Immoveable property shall include land 
5 bensfitato arise out of land, and things attached to the earth.” 


The Transfer of Property Act defines the phrase attached to the earth” but 
gives no definition of immoveable property beyond excluding standing timber, growing 
- grops and grass. : These are no doubt excluded because they are only useful as timber, 
eorn and fodder after they are severed from the land. Before they are so severed : 
„8 8 as things attached to the earth. : 


A “benefit to arise out ES i POLS Om 
E. -The first Indian Law Commissioners in their report of 1679 said that they 
. defining tho T Kinds of 


ae „ garan Tera v. — (1878) 0 Mad, non. = err 
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Pipit at m Aet, however, 3 as 3 benefita to aries: 
oat. of land, hereditary allowances, rights of wa, Uchte, ferries and fisheries. 


** 


Phe ‘definition of immoveable Property in the General Clauses Act applies to 


‘thie Act (s). The following have been held to de immoveable property :—a 
-warashason or annual allowance charged on land (o), a right to collect dues at a fair 
held on aplot of land (p); a hat or market (g); a right to possession and management 


of saranjam. (r) ; a malikana (e); a right to oolleob rent or jana (t); a life interest in tho 
nome of immoveable property (u); a right of way (v); a ferry (w); and a fishery (x). On 
the other hand a royalty is not immoveable property (y); nor a right to recover main- 
tenanee though charged on land (z); nor the right of a e to have the land 


purchased registered i in his name (a). 


With reference to the Limitation Act the Privy Coancil said that the words 
immoveable property were ubed as something less technical than “ real, and included 
all that would be real propefty under English law and possibly more, and that if the 
nature and quality of the property can only be determined by Hindu law and usage, 
the Hindu law may properly be invoked for the purpose (b). Accordingly a todagiras 
. hak or an inamdar’s right to an annual payment from a village is immoveable property (c). 
For the same reason a priest's right to recover dues at a funeral (d); a right granted 
by the Peshwas to levy toll on exports of grain (e); and a right of assessment (Y) have 
“been held to ba immoveable property. On the other hand a pala or turn of worship 
is moveable property (g). A yajman vritti though treated as immoveable property is 
not immoveable property in the proper sense of the word and the assignment of a right 
to collect offerings from yajmans for a period of years is not a lease (4). A vested 
remainder is immoveable property (i). 


An equity of redemption is immoveable property (j), and so is the mortgagee's 
interest in the immoveable property mortgaged (k). There are many conflicting decisions 


- (n) See sec, 4 of the General Clauses Act, 1897 ; (z) Altaf 18 Narain (1020) 51 All. 
Lal v. Bhawani (1912) 9 All. L. J. 912. 5918, „116 I. U. 855, ) A. A. 281. 
to). E. 151.0 5 $2. (2990), Eng (a) Bhikaji v. Pandu (1895) T om 7 
6) Teber v. Thana m. b rana Futtehsan i 
Collector o a2 Hari Sitaram (1 8823 ©) “GST LT A. 34, S51, 18 5 18 Ben air R. T. K. 24. 
6 Bom. R. 178 P. C., approving Xrishnabhat 
Sikander v gaspar 3 27 All. 402. ee 70) 6 m. HO. 137 and 
rtr Faran v Kak 5 22 Cal. Balwantrao v. Purushotam (1878) 9 Bom. 
Golam M rbats (1009) H. C. 99 ; Collector of Thana v. Krishnanath . 
35 Gal 665, II G. B20, But ges Provine, (1581) 355 322, 6 Bom. 546. 


gal v. Hingal Kumari (1945) ir (e) Maharana Putteheang}i v. Desai Tallianraijt, g 
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Et 1. 0. 357, (1942) A A. P. 12 fag Da Fat ) (9) Ba Chander v. -Mommohint ake KAN 

1. 4 Men Sin (1940) 187 1. 2 bee, (1040) . 247, 11 1. 8. 4 7 è 

< 1910) 46 Gal. 488, 47 T. 0.25; 
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STANDING TIMBER. 


és to whether a mortgage debt is immoveable property, but since n mortgage debt has 
been excluded from the definition of an actionable claim by Aot 3 of 1900, it sem that 
a mortgage debt is to all intents and purposes immoveable property (I/, though for the 
purposes of attachment it is treated as moveable property (m). A Full Bench of the 
Rangoon High Court has said that a mortgage, being a transfer of an intorest in 
immoveable property, is immoveable property and that a suit to enforce a mortgage is 
a suit for land under the Letters Patent of the Chartered High Courts (u). 


(3) Standing timber.—Standing timber are trees fit for use for building or repeir- 
ing houses%o). This is an exception to the general rule that growing trees are immoveable 
property (p). A fruit bearing tree would not be standing timber and would be classed 
as immoveable property (q); but the benefit of an agreement for the felling of trees to 
be converted into charcoal would be moveable property (r). A mango tree is immoveable 
property unless according to the custom of the locality it is*used for building in which 
case it would be standing timber (s). A mahua tree is not standing timber (i) nor palm 
or date-trees used for the purpose of drawing toddy (u). A neem or shisham is standing 
timber and is not immoveable property (v). A babul tree is timber (w). 


(4) Growing crops.—These are not limited to annual crops or emblementa as 
they are called in English law. Growing crops have been held to include all vegetable 
growths which have no existence apart from their produce such as pan leaves (z) and 
sugar-cane (y). 


(6) Grass.—Grass is moveable property, but it would appear that a right to out 
grass would be an interest in land and therefore immoveable property. A sale of 
growing grass to be mown and made into hay by the purchaser has been held in English 
law to be an interest in land (z), but not so if the vendor has to cut the grass and deliver 
it to the purchaser (a). The definition does not make this distinction. In a Madras 
Full Bench case (b) Collins, C. J., said It has long been settled that an agreement for 
the sale and purchase of growing grass, growing timber or underwood, or growing fruit, 
not made with a view to their immediate severance and removal from the soil and 
delivery as chattels to the purchaser, is a contract for the sale of an interest in land (6) 


(54) Moveable property.—There is no definition in the Act of moveable property, 
but moveable property has been defined in the General Clauses Act to mean property 
of every description except immoveable property.” Standing timber, growing crops and 

are excluded from the definition of immoveable property in thjs Act and are 
included in the definition of moveable property in the Indian Registration Act. 
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| * ~ Attested. | 

D Attested—The definition .of the word “ attested ” was ean by the 
Transfer of Property (Amendment) Act, 1926 (27 of 1926), and was further amended 
dy the insertion of the w “and shall be deemed always to have meant” by the 
Repealing and Amending Act, 1927, to show that the definition had olive effect. 


In English lew attestation implies that the attesting Witness was present at execution 
and can testify that the deed was executed voluntarily by the proper person (4). Before 
1912 the Courts in India were sharply divided as to whether the word is used in this 

narrow sense in the Tragsfer of Property Act or whether it includes attestation on 
admission of execution as in the Indian Succession Act. The Allahabad and Bombay 
High Courts put the latter which was the wider construction upon the word (e), while 
the Madras and Calcutta High Courts favoured the narrower construction (f), subject 
perhaps to relaxation in the case of pardanashin women (9). In 1912, however, the 
Privy Council in the case of Shamu Patter v. Abdul Kader (h) held that an attesting 
witness must have seen the executant sign. The Transfer of Property (Validating) Act 
26 of 1917 was passed to validate instruments attested on admission of execution in 
reliance on the Allahabad and Bombay decisions. Shamu Patter’s caso was followed 
until the enactment of Act 27 of 1926 which inserted" in the Transfer of Property Act a 
definition including attestation on acknowledgment of exscution (i). This Act being 
declaratory of the law was held in the under-mentioned case (J) to be retrospective. 
In other cases, however, it was said that the words “ attest means cannot have the 
same meaning as attest always meant (k), and the Legislature by Act 10 of 1927 
further amended the definition by adding after the word means the words and 
shall always be deemed to have meant.” This makes it clear that the definition is 
retrospective (7). A party to a deed is not competent to be an attesting witness (m), 
but if not a party to the deed a person interested in the transaction may be an attesting 
. witness (n). An illiterate witness may attest the signature of the executant by making 


his mark (o). 


(e) (1871) 7 Mad. H. C. 18, approved in Leksh- 25, ef ie ken 161, (27) A. A, 1 F. B., 
ö mamma 5 (1890) 18 Mad. dissent rom Mohammadi Bibi v v. Kask 
281, 286. E (1226) ry L 8 776, (45) A ) A. A. 726. aoe 
(d) Fred ted v 881) ) C. . D. be 404: decision in v. 

Seal v. Claridge s 1 Q. B. D. 516. 510. 1 28 Ale J., J. 628, 125 I. O. 507. 800 
to) v. & unday £ aa ag Rau 60; 7 t rned on tho pecullar facts of 
df) : v. 1899) 26 Cal. 246; Abdul (1) Abinash Chandra v , Dasarath (i 56 Cal. 

v. Salimun ) 27 Cal. 100; Shamu a? 1141. C. 84, fan a. A. 5. 12 - 

Patter v. Mosul (1908) 81 Mad. 215. 52 Mad. 123 5 

e Harmongal Narain v. Ganaur Singh (1907) ES 807, (30) Av M2. Bt Sed 
ae pt a V. Baraia E, 0. 109 ; Surur Jigar K 1 d. Bom. L. 
8 v. B Kanta (1910) 87 Cal. 106 I.C. 664, A : Fe khan v 
* a) 1012 28 Mad 607, 39 I. A. 218, 16 I. C. 250. l B. 207 . 1 A. 4 N 
MO) D Prasad v Abdul Karim 7 19) 35 H. 4. (1987) 5 Rang. .. 
AIL $84. 19 L. o. 45 772," 100 Le. 468, 9 1055 101; 
1930) 26 Al. 


a 12 55 All. 474, 42 1. J. 163, 
ä v. Krishna 


E. J. ea, 1 EC, 807 


rae ee cat) 155 3 2 5 me 


: “Wandan v A See Daa kt 


ATTACHED TO THE, EARTH. 19 


* '- Tho section requires that the attesting witness ahould have signed in the presence of 
Kaindran Where the executant, a pardansshin lady, sitting behind a curtain, put 


her hand out and made her thumb impression on the deed in sight of the witness aad then 


her husband signed and then the attesting witnesses signed as attesting witnesses the Privy 
Council have held that the witnesses signed in the presence of the ereoutant and the 


document was duly attested (). It is aiso necessary that the attesting witness should have 


signed for the purpose of authenticating the aignature of the executant (r), and not as a 
scribe (o) or as a person merely indicating his consent to the transaction (t). A scribe, 
however, may perform a dual role. He may be an attesting witness as well as the writer. 
The fact that he signed as an attesting witness must be properly proved (4). 
ever, in the presence of the executant it was stated that he had executed the desd and 
the executant did not contradict such statement, it was held that there was a suf. 
cient acknowledgment (v). It is not necessary that the attesting witness must sign at 
any particular place (w). The signatures of the Registering Officer and of attesting wit- 
nesses on the Registration endorsement, although made alio’ intuit to satisfy the re- 
quirements of the Registration Act, have been held in some cases (x) to be a valid 
attestation, if affixed in the presence of the executant. But in some it has been held that 
it is not a valid attestation (y). See note Attested under seo. 50. 


Mere attestation does not effect an estoppel, for attestation does not fix an attesting 
witness with knowledge of the contents of the document (z). Attestation does not of 
itself imply consent (a); though there may be circumstances which show that the 
attesting witness had knowledge of the contents of the document he attested and 
consented (b). An attesting witness is not estopped by his mere signature unless it can 
be established by independent evidence that to the signature was attached the express 
condition that it was intended to convey something more than a mere witnessing to the 
execution, and was meant as involving consent to the transaction (e). See note 
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5 or — under section 41. Attestation need not. ** 
. 1 


[80 Laber we-. registration must be valid ee to the law for the 

time being in foros. Thus if the description is not sufficient to identify the property (e) 
or if there is a fraud on the law of registration (f), or if the property is situate in d 
 :@ifferent circle (g), or if the deed was not presented by the proper person (A), or if the 
. description is insufficient to identify the property (i), the registration’ is oid .—See 
Mulla’s Indisn Registration Act, 3rd Ed., p. 110. 


Attached to the earth. 


(0) Attached to the earth The phrase “attached to the earth’? occurs in 

- . the definition of immoveable property in the General Clauses Act, and also in this Act 
in sec. 8 with reference to the legal incidents of immoveable property which pass, without 
express mention, on transfer ; and again in seo. 108(h) with reference to things a lessee 
“may remove. The present section (s. 3) defines the expression attached to the earth °’ 
as including (a) things rooted in the earth such as trees, (b) things imbedded in the earth 
such as buildings, and (0) things attached to what is so imbedded, such as doors and 


windows. 


(10) English and Indian law of fixtures.—Tho English law as to fixtures is 
based on the maxim quicquid plantatur solo, solo cedit (. as to trees, and quicquid indedi- 
Neatur solo, solo cedit (k) as to buildings, and the application of these maxims is varied 
by a mass of exceptions in favour of a tenant and in a favour of trade fixtures. The 
term fixture has no precisa meaning in English law and is not found in Termes de la 
Ley (I), but it is generally applied to something annexed to the freehold. The classi- 

as immoveable property of things attached to the earth bears some analogy to 

the English law of fixtures, but the maxims on which the Eaglish law is founded do not 
generally apply ia India. Long bsfore the Transfer of Property Act was 
Paramanick’s case (m) settled that it was the common law of India that bui 
other improvements do not by the mere accident of their attachment to tha soil 
the property of the owner of the soil. The general rule laid down by a iar a 
the Calcutta High Court in that case was as follows: 


“We Wink it should be laid down as a general rule that, if he who 
“the improvement is not a mere trespasser, but is in possession under any bona 
title or claim of title, he is entitled either to remove the materials restoring ‘the 
land to the state in which it was before the improvement was made, or to obtain 
compensation for the value of the building if it is allowed. to remain for tha 
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benefit of the owner of the soil—the option of taking the building, or allowing the 
removal of the material remaining with the owner of the land in those cases in 
` ‘which the, building is not taken down by the builder during the continuance of 
any estate he may possens.”” 7 
The Mahomedan law is the same (x). The Indian Legidlature has departed from 
the English law of fixtures in sec. 2 of the Mesne Profits and Improvements Act, 11 of 
1855, corresponding to sec. 51 of this Act (o), and again in seo. 108 (h) of this Act dealing 
with the lessee’s right to remove fixtures (p). The Act inclines rather to the law as 
recognized by Hindu and Mohamedan jurisprudence (4). 


Things rooted in the earth. 


(11) Things rooted in the earth.—Trees and shrubs are immoveable property 
according to the definition in the General Clauses Act, but this definition is subject to 
the exception mada in this Act as to standing timber. In Rustomjee Hduljee Shet v. 
Collector of Thana (r), the Judicial Committee said that the trees upon the land were 
part of the land and that the right to cut down and sell those trees was incident to the 
proprietorship of the land. Trees growing out of a garden wall belong to the owner of 
the garden (s). A mortgage with possession of a fruit bearing tree with the intention 
that the mortgagee is to enjoy ths fruit but not fell the tree is a mortgage of immovsable 
property (t). 


Trees and shrubs may be sold apart from the land, to be cut and removed as wood, 
and in that case they are moveable property (u). But if the transfor includes the right 
to fell the trees for a term of years, so that the transferee derives a benefit from further 
growth, the transfer is treated as one of immoveable property (v). But the fact that a 
permit to fell trees extends over a period of several years does. not necessarily imply 
that the transferee is to enjoy the benefit of further growth, and a permit to fell and 
remove trees for four years has been held to be a grant of moveable property (w). A right 
to collect lac from trees has been held to be immoveable property (x). 

In English law an unconditional sale of growing trees to be cut by the purchaser, 
has been held to be a sale of an interest in land (y); but not so if it is stipulated that they 
are to be removed as soon as possible (z). In Morgan v. Russell (a) an agreement to sell 
all the slag and cinder forming part of the soil on certain premises was held to be a contract 
to grant an interest in land. This was followed in a Madras case (b) where an agreement 
under which the plaintiff was given the right to remove soil and earth from the defendant’s 
Wand, and was to level the plots after removal was held to be an agreement for sale of 
an interest in land. 


Things imbedded in the earth. 


(12) Things imbedded in the earth.—A house being imbedded in the carth 
immoveable property and this is so even if it is sold for enjoyment as a house with an 


| : ; Alisaheb v. Mohidin (1911) 18 Bom. 
4) Secretary of State, for = Foreign Aire 26 LR 874, 12 LC. 376; Natoa v. T 
Bom. 1, 28, LA. 121, (1915) 38 Mad. 888, 888, 23 T.O. 102. 
(o) Ismail Kan i Bouthan v. Nazaral” Sahib (v) Seeni Chettiar v. Santhanathan (1807 a ht 
- (1908) 27 Mad. 211 000 
©. ce » A Bennett nett (1905) (lem St All (1872) 6 Mad. HC: 71, Cf. Jonos V. Flint 
2555 OTA bi “Silabak v. hu (1014) ( Rajendra, v. 4.6.88 allen Khan (1929) 112 IC, 
@ M sige 95 Rashi Lal Ghose (1910) 7 a Parmanandy z. gon 6 Mag. LR. 
„ (1667) 11 M.I.A. Seoreh v. Bozall (1827 & J: 996. 
(e) Fei Huson v. Nand Kishore (1002) 24. A. 3 5 Marshall v v. Green (186) 1 16.60. 38. 


© Shiv Dayat v. Patin Lat (1988) 54 An. 487, 4% (1909) 1 K. 


. | 
G | Mara Das ai, ( ge 900) 28. 28 AN. 2 2 N, 1 gas) fe N Eo AAN 199 10. 5 


Hommikuti v Pu (28) A. M 


THE TRANSIER OF PROPERTY ACT.. 


option bo pull it down (e). In Boglish law it has been said that the general rule is that 
Whatever is annexed to the freehold becomes part of the realty under the maxim 


guioguid plantature solo, solo cedit (d). This maxim does not apply in India; nevertheless 


- tho question whether a chattel is imbedded in the earth so as to become immoveable 
< property is decided by the same principles as those which determine what constitutes an 


annexation to the land in English law. This is a question which it is often. difficult 


0 determine. ‘The classic instance is an anchor which may be imbedded in the land 


ily to hold a ship or permanently to support a suspension bridge. In Holland 
v. Hodgeon (e) Black burn J., said: w ù s 


“ There is no doubt that the general maxim of the law is that what is annexed 
to the land becomes part of the land; but it is very difficult if not impossible, 
to say with precision what constitutes an annexation sufficient for this purpose. 
It is a question which must depend on the circumstances of each case, and mainly 
on two circumstanofée, as indicating the intention, viz., the degree of annexation - 
and the object of the annexation. When the article in question is no further attached 
to the land than by its own weight it is generally to be considered a mere chattel 
see Wilteher v. Cottrell (f) and the cases there cited. But even in such a case 
if the intention is apparent to make the articles part of the land, they do become 
part of the land: see D’Hyncourt v. Gregory (g). Thus blocks of stone placed one 
on the top of another without any mortar or cement for the purpose of forming 
a dry stone wall would become part of the land, though the same stones if deposited 
in a builders’ yard and for convenience saka, stacked on the top of each other 
in the form of a wall, would remain chattels. On the other hand an article may be 
very firmly fixed to the land, and yet the circumstances may be such as to shew 
it was never intended to be part of the land, and then it does not become part 
of the land. The anchor of a large ship must be very firmly fixed to the ground 
in order to bear the strain of the cable, yet no one could suppose that it became 
part of the land, even though it should chance that the ship owner was also the 
owner of the fee of the spot where the anchor was dropped. An anchor similarly fixed 
in tho soil for the purpose of bearing the strain of the chain of a suspension bridge 
would be part of the land. Perhaps the true rule is, that articles not otherwise 
attached to the land than by their own weight are not to be considered part of the 
land, unless the circumstances are such as to shew that they were intended to be 
part of the land, the onus of shewing that they were so intended, lying on those who | 
assert they have ceased to be chattels, and that, on the contrary, an article which & 
affixed to the land even slightly is to be considered as part of the land unless:the | 
circumstances are such as to shew that it was intended all along to dannn a. 
chattel, the onus lying on those who contend that it is a chatte. : 


The two tests therefore are (1) the degree or mode of annexation and cy the obj 


at annexation. 


(100 Mode of ‘annexation. —In Wake v. Hall (h) Lord Blackbur. said! the 


US a ot ths Na anak is os Kap AE amah hc consent) fas wae 
. à chattel in so annexed that it cannot be removed without great damage to the land it 
‘affords a strong ground for thinking that it was intended to be annexed in perpetuity 
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he Principal thing by taking away the accessory to it. Thus looms attached to the 
floor and beams of a mill (j), or tip up seats fastened to the floor of a cinema (k), or adver. 
tisement hoardings firmly imbedded in the earth have been held to be part of the land (i). 
But cisterns merely standing by their own weicht (m), or brewer's vate resting on brick: 
work and timber (n), or tapestries which can be removed without structural injury to the 
house (0) have been held to be chattels. 


G4 Object of annexation.—The object of annexation is the more important 
consideration (p). This is a question of fact to be determined by the circumstances in 
each case, an important element being the nature of the interest in the land possessed 
by the person who causes the annexation. Thus if a tenant for years or a tenant 
- for life fixes tapestry to a wall, it may readily be inferred that he did not 

intend them to become fixtures (g) though the circumstances may show 
that he did so intend (r). Such an intention is mo readily inferred in the 
case of a tenant in fee simple (s). Articles which may be removed without structural 
damage and even articles merely resting by their own weight are fixtures if they are 
added with the intention of permanently improving the premises. Thus in Monte v. 
Barnes (t) the tenant in fee simple of a house subject to a mortgage removed fixed grates 
from the various rooms of a house and substituted heavy ‘dog grates’ and it was held 


that he did so with the object of improving the house, and that they were fixtures which : 


passed to the mortgagee. Soa gas engine fastened by bolts and nuts toa concrete floor 
by a tenant in fee simple subject to a, mortgage (u), and looma in a mill fastened to beams (v) 
and machinery fastened by bolts and nuts to concrete beds have been held to be fixtures 


belonging to a mortgagee (w). Looms in a mill fastened to the floor pass under an 


assignment of fixed machinery (z). 


(15) The same tests in Indian law.—The same two tests as to mode of annexa- 


tion and object of annexation have been applied in India. In a case under the Registra- 
tion Act, Jenkins, C. J., held that machinery was not immoveable property as it had been 
erected by a monthly tenant (y). Greater stress is however laid on the mode of annexation 
for in Chatturbhuj v. Bennett (2) the court said that anything to be a fixture must be 
attached to the earth as that expression is defined in s. 3 of the Transfer of Property 
Act. A hut is immoveable property (a), even if it is sold with an option to pull it 
down (b). A mortgage of the superstructure of a house though expressed to be 
“ exclusive of the land beneath creates an interest in immoveable property (c), for it 
1 permanently attached to the ground on which it is built. Similarly oil and flour mills 
and the machinery used in working them are fixtures (d). But a corrugated iron shed 
which rested by its own weight on the foundation prepared for it is a chattel which may 
be removed by a lessee (e). 


R: 0 Trade fixtures.—With a view to encourage trade there has been in English 
aw a relaxation of the rules with reference to trade fixtures. These are regarded as 
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l yak Oy: ‘engines ‘for: working collieries (g}; machinery and buildings erected ons colliery 
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“by miner working under a local custom (i) are not fixtures. Similarly in India‘ distillery — 


‘vate in a house have been held to be moveables as they are for trade purposes and not for 
the beneficial enjoyment of tht house (d). But this principle has no application where the 
6’ꝛI Meno ere ere eee ee owners of the land (. 


Moveable Property. 
` Moveable property.— There is no definition in the Act of moveable property, but 
‘moveable property has been defined in sec. 2 (9) of the Indian Registration. Act, 1908, 
as follows :—“ Moveable property includes standing timber, growing crops and grass, 


fruit upon and juice in trees and property of every deseription, . immoveable 


property. è 

| an Hire purchas agreement.—The existence of a hire purchase agreement 
does hot affect the question of the intention of the annexation (k). This has been decided 
in cases where the contest was between the mortgagee of the premises and the person who 
had hired the machine to the mortgagor. 


Illustration. 


A gas engine was let out on the hire purchase system under an agreement in writing 
“which provided that it should not become the property of the hirer until the payment 
of all the instalments, and should be removable by the owner on the failure of the hirer 
«go pay any instalment. The engine was affixed to the land of the hirer by bolts and screws 
5 Peevent it from rocking, and was used by him for the purposes of his trade. Default 
“Shaving been made in the payment of the instalments, the engine was claimed by the owner, 

wand aleo by a mortgagee of tho land, who took his mortgage after the hiring agreement 
and without notice of it, and had entered into possession while the engine was still on the 
land. It was held that the engine was sufficiently annexed to the land to become a fixture, 
and that any intention to be inferred from the terms of the hiring agreement that it should 
remain a chattel did not prevent it from becoming a fixture ; and consequently that it 
Wa to the mortgagee as part of the freehold: Hobson v. Gorringe (1897) 1 Ch, 182. 


: Attached to what is so imbedded. 
(19) Attached to what is so imBedded.—The attachment must be as the scotiog 


“ gays for the permanent beneficial enjoyment of that to which it is attached. Thus the. 


doors, windows and shutters of a house are attached to the house, which is imbedded in 


. the earth, for the beneficial enjoyment of the house. They form part of the house and have . ` 
no separate existence (l). So also with the moveable parts of fixed. machinery. But : 


“if the attachment is not intended to be permanent the articles attached do not form; part, 


ol the house, e.g., window blinds and sashes (m), and ornamental articles such. as _ „ 


sad tapestry fixed by a tenant for life (a). 


A carious case is reported in the Solicitors Journal (0), where a hired — which. 


“akad by the owa walah on the floor was driven by an engine which was a fixtare imbedded. | 
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it: was a fixture because it was attached to the engine. Eve, J., however: repelled this MO. 
contention snd said With regard to the indirect attachment to the motive power. 
if I were to hold that that constituted a fixture, then every motive power would be a 
“ connection which would change a chattel into a fixture.’ The same conclusion would be 
arrived at under this section, for the machine is not attached for the beneficial enjoyment 
of the engine and it is the engine that is subordinate to the machine. If a thing is embedded 
jn the earth or attached to what is so embedded for the parmanent beneficial enjoyment 
of that to which it is attached, then it is part of the immoveable property. If the 
attachment is merely for the beneficial enjoyment of the chattel itself, then it remains a 
chattel, even though fixed for the time being so that it may be enjoyed. The question in 
each case is to be decided according to the circumstances. In one case an oil engine as 
part of a cinema on the premises leased was held not to be immoveable property (p). 

The machinery of a cotton baling press which was placed in a building to shelter it 
from the weather is moveable property, for though the building is embedded in the earth 
the machinery was not put there for the beneficial enjoyment of the building (9). 


Actionable claim. 
(19) Actionable claim.— The definition of actionable claim was originally in 
sec. 130. The chapter on actionable claims was remodelled by Act 2 of 1000 and the 


definition was amended and inserted in this section. The definition is explained in the | 
notes to sec. 130. 


Notice. 

(20) Notice.—The equitable’ doctrine of notice which controls unconsciónable 
transactions is recognized in various sections of this Act. For instance in sec. 39 if a," 
transfer is made of property out of which a person has a right to receive maintenance, w 
transferee takes subject to that right if he had notice of it, but not otherwise. Again u 
sec. 40 f 1 conveys to O property, which he had by a previous contract agreed to sell wB, 
then B can enforce the contract against C, if C had notice of it, but not otherwise. If O 
had notice of the prior contract, he purchases with knowledge that it was unconscionable 
of 4 to sell to him, and it is therefore unconscionable of him to buy. To the same effect 
is the second illustration to clause (b) of sec. 27 of the Specific Relief Act, 1872, and sec. 91 
of the Trusts Act, 1882. | 


Notice may be either express or constructive, while notice to an agent is sometimes 
called imputed notice in so far as it affects the principal. 
® (21) Express notice.—Express notice or actual notice is notice whereby a person 
acquires actual knowledge of the fact. It must be definite information given in the course 
‘of the negotiations by a person interested in the property, for a person is not bound to 
attend to vague rumours or statements by strangers (r). Notice must be given in the sam» | 
tion, for notice given in a previous transaction may have been forgotten (s). Mere 
suat oonbernation is not enough, and in Lloyd v. Banks (t), Lord Cairns said that an 
| jrféum brancer who alleges that a trustee has notice of his incumbrance must prove “that 
the rind of the trustees has in some way bsan brought to an intelligent apprehension of 
“the nature of the incumbrance which has come upon the property, so that a reasonable 
man, of aa ordinary man of business, would act upon the information and would regulate 
his conduct by it.” A mere statement either in Court or somewhere else that some 
person Gains title is not sufficient notice to un suction purchaser of a deed if it is not 
disclosed at the stetion sale (x), but whan such an sesertion is made to the intending” 
— Chidambaram ; , Chatarbhus (192%) - 
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g 
bo a degree of negligence so gross (crassa negligentia) that a Court af Justice ee treat, 
<.” iban evidence af fraud although (morally speaking) the party charged might Rp pi gotak 

` innocent. In truth, fraud and negligence are mutually exclusive : 
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_"purcheces, it is sufficient to pub him to further inguiry as to the interest b 01e 


. claimed (o), and so it FW notice of facts W 


would have disclosed (se). 


(22) | Constructive ‘notice. . notice is the equity which osis aman 
who ought to havo known a fact, as if he actually does know it. A well-known case on the 
subject is Jones v. Smith (z) where tho following classic passage occurs in the oe 
of Vice-Chancellor Wigram:— . 


It is, indeed, scarcely possible to declare a priori what sball be deemed . 
constructive notice, because, unquestionably, that which would not affect.ona man 
may be abundantly sufficient to affect another. But I believe, I may, with sufficient 
accuracy for my present purpose and without danger assert that the cases in which 
‘constructive notice has been established reeolve themselves into two classes ; first, 

cases in which the party charged has had actual notice that the property in 

` dispute was in fact charged, incumbered or in some way affected, and the Court 
has thereupon bound him with coastructive notice of facts and instruments, to a 
knowledge of which he would have been led by an inquiry after the charge, 
incumbrance or other circumstance affecting the property of which he had actual 
notice ; and sec , cases in which the Court has been satisfied from the evidence 
before it that the ty charged had designedly abstained from inquiry for the 
very purpose of avoiding notice......The proposition of law, upon which the 

Former class of cases proceeds, is not that therparty charged had notice of a fact 
or instrument, which in truth related to the subject in dispute without his 


ee knowing that such was the case but that he had actual notice that it did so 


relate. The proposition of law, which the second class of casss proceeds, 
is not that the party charged had incautiously neglected, to make inquiries, 
but that he had designedly abstained from such inquiries for the purpose of 


SA Ni avoiding knowledge—a purpose, which if proved, would clearly shew that he had 


a suspicion of the truth and a fraudulent determination not to learn it. If, in 
short, there is not actual notice that the property is in some way affected, and 
no fraudulent turning away from a knowledge of facta which the res gestae would 
suggest to a prudent mind; if mere want of caution as distinguished from 
fraudulent and wilful blindness is all that can be imputed to the purchaser—there 7 
the doctrine of constructive notice will not apply: there the a. wili in = 
be considéred, as in fact he is, a bona fide purchaser, without notice." i 


But Courts of equity had extended the dootrine from cases of fraudulent n aay, 1 
to cases of gross negligence, and in a later case (y) Wigram, V. C., stated oe 
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dapelattable (a), can arise only in a case in which the party seeking the benelit of thet AA. 
ders the party seeking the benefit of that doctrine has been guilty of creo or fraud 
in the transection with constructive notice of which he seeks to affect a purchaser; and 
therefore a vendor who is bound to disclose an incumbrance cannot plead that the purohe- 
der had constructive notice of it (ö). A deoree-holder bringing his judgment debtor's 
property to sale cannot seb up a mortgage to himself which he has not disclosed and 
plead that its registration was constructive notice to the purchaser (c). The doctrine of 
constructive notice may be applied as against Government (d). oo 


This legal presumption of knowledge arises from— 
(1) Wilful abstention from an inquiry or search. 
(2) Gross negligence. 
(3) Registration [Explanation I). | 
(4) Actual possession [Explanation II}. g 
(5) Notice to an agent [Explanation IIIJ. 


(23) Wilfal abstention from an inquiry or search.—These words recall the 
expression used by Wigram, V.C., in the passage quoted above (p. 26) from his judgment 
in Jones v. Smith (e). In the corresponding sec. 3 of the Conveyancing Act (English), 
1882, now replaced by sec. 199 of the Law of Property Act, 1985, the words are “If such 
inquiries and inspection had been made as ought reasonably to have been made by him." 
With reference to the duty of a pprohaser to investigate title, Lord Selborne, in Agra 
Bank v. Barry (f), said :— 


“But this, if it can properly be called a duty, it is not a duty owing to the. 

Possible holder of 6 latent title or security. It is merely the course which ann 

` dealing bona fide in the proper and usual manner for his own interest, Eby.. 
himself or his solicitor, to follow with a visw to his own title and his own seourity, ` 
If he does not follow that course, the omission of it may bea thing requiring to be 
accounted for or explained. It may be evidence, if it is not explained, of a design 
inconsistent with bona fide dealing, to avoid knowledge of the true state of the 
title.” . 


The Calcutta High Court following this case have construed the words “wilful absten» 
tion from an inquiry or search” to mean such abstention as would show want of bons 
fides (g). Thus a person refusing a registered letter cannot afterwards plead ignorance 
of ite contents (h). The principle that means of knowledge is equivalent to knowledge 
has been applied to a banker's pass book so as to fix a customer with knowledge and 
ratification of entries therein (i). If a purchaser omite to inspect title deeds, he may 

So affected with notice of all facts which he would have discovered upon a proper investi- 
Agxtion of e (J. Similarly omission by a parchaser to inspect entries in the Record of 
Rte will amount to wilful abstention from inquiry under this section (b). Where a 


charge was registered, but the agent of a subsequent mortgages omitted to look into the 
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Ogu or ag BP a a by way of equitable mortgage the 
wale deed by which he had purchased a property from A. Tho sale deed recites that part 
of the purchase money had been retained by B to pay A’s debts. B had not,paid these 
debts and O makes no inquiry as to whether he had done so. C has constructive notice 
of A’s lien for unpaid purchase money, and the mortgage is subject to A’s lien: ` Alwar 
Chetty v. Jagannatha Aiyar (1928) 54 Mad. L. J. 109, 108 I. C. 291. 


Actual notice of a deed is constructive notice of the contents of the deed and of all 
other deeds to which it refers as affecting the same property. Thus when a deed of sale 
referred to a partition deed, under which the house had fallen to the vendor’s share, the 
purchaser was affected with notice of a right of pre-emption reserved in the deed of 
partition. (n) Before the passing of the Law of Property Act, 1925, a person taking a 
lease had constructive notice of restrictive covenants entered into by the fceeholder (o). 
A person who agrees to buy a lease bas constructive notice of the covenants in the lease 
but only if he had an opportunity of inspecting it(p). The Calcutta High Court, however, 
has held that a person aéquiring a lease by private transfer should call for the title deed 
of the vendor and has constructiva notice of a term in the lease providing for a high rate: 
of interest on arrears of rent (g). When executors borrowed money on an equitable 
mortgage of the testator’s title deeds, the mortgagee was held to have constructive notice 
of a charge on the property mortgaged, created by the will under which the executors 
represented the estate, for if ha had investigated tho title, he would have had notice of 
the will and its contents (r). The abstension from inquiry must be designed and due to a 
derire to avoid an inquiry which would lead to ultimate knowledge. An omission to 

make inquiries is not sufficient (a). 


é Tilustration. | ä 

S left his house and land to his sons by his first wife, and appointed them executors 
of his will. He left Rs. 30,000 to his sons by his second wife, charged on the aforesaid 
house and land. The sons by the first wife borrowed Rs. 52,000 from the bank and deposit-. . 
ed the title deeds of the house and land with the bank by way of equitable mortgage d 
secure the loan. The will was not among the documents of title deposited. When. the 
bank enforced their mortgage and brought the house and land to sale, the sons of the 
second wife claimed that their charge had precedence. If the bank had made inquiry 
aa to how the mortgagors derived title from S, they would have bad cognisance of th 
will. The bank had therefore constructive notice of the charge, aad the claim.ef'the. 
by the second wife prevailed over the ä Bank N v. . (unden 
asa 1, 35 LA. 130, 1 I. C. 369. yan 


mm the caso last cited the mortgagore did not deal with the 8 ü 
had desis as excoutore the bank would have beon entitled to assumo that they méie enting: 


© N Bhoosan (1580) 185 1.0. 33 (1939) j or: 9 ye og 20,9 173. Se 55. 
a . *. h Hamididdin : Khan v., Ramai Kale Roy 


" 088) 56 Onl: 1 La. "590, 168 16, 
4 War ihe, 1 1.0. 900: ah N 


— Saki 2 a. — ir. 300, 125 Le. { | 
a Wilson v. Ha 1855 1 4085; Fatman v. |- 
eee a. cea 


8 sa - . 2 ve 2 ide X ay ths 7 1 aA eel 


1 But even in that case the Mak would: shave — : 


affected with notice, if the circumstances of the transaction 6e. g., the fact that the sos 


“was to secure advances to the mortgagors personally) were such as to Se 


that the executors were committing a breach of trust (u). 


on the other hand notice to a purchaser by his title papers in one transaction will 
not be notice to him in a subsequent and independent transaction in which the instrumente 


containing the recitals are not necessary to his title (v). This principle was enunciated. 
by Lord Rędesdale in Hamilton v. Royse (w), and quoted with approval by Smith, M. Re: 


in Tressilian v. Caniffe (x), as follows: If a man purchases an eatate under a deed, which 
happens to relate also to other lands not comprised in that purchase, and afterwards 
purchases the other lands to which an apparent title is made, independent of that deed, 
the former notice of the deed will not of itself affect him in the second transaction, for ha 
was not bound to carry in his recollection those parts of a deed which had no relation 
to the particular purchase he was then about, nor to take notice of more of the deed than 
affected his then purchase. 


Illustration. 


If B buys two properties X and Y from A, leaves part of the purchase money unpaid 
and then sells X to C and informs C of A’s charge for unpaid purchase money then 
C’s purchase of X will be subject to A's charge. But if in the following year C also 
purchases Y from B, and B omits to jnform C of A’s charge, the information C received 
when purchasing X will not operate as notice so as to make his purchase of Y 
subject to 4’a charge. 


There is a well recognized distinction between deeds which must affect the property 


and deeds which may or may not affect it. Omission to inspect a deed which necessarily. 


affects title and forms a link in the chain of title involves constructive notice and a pur- 
chaser will not be excused even if the vendor has expressly stated that the deed contains 


nothing affecting title (y). Buta purchaser is not presumed to know instrumente which | 


n 


are neither directly nor presumptively connected with the title and may only by possibility 


affect it (z). If the deed does not necessarily affect the property and the purchaser is 
told that it does not, he may rely on such an assurance (a). Thus in Jones v. Smith (b) 
the intending mortgages inquired of the mortgagor and his wife if any settlement had been 
mods on their marriage and was told that a settlement had been made which did not 
include the husband’s property. The mortgagee accepted this assurance and was not 
affected with notice that the property mortgaged was in fact included in the marriage 
settlement. 


.. Generally speaking constractive notice will not be iei unless somo ere cir- 

s dan be shown as a starting point of an inquiry which if prosecuted would have 

-lgdPto the discovery of the fact (c). If the purchaser is informed that there are charges he 

will be affected with notice of all charges which he could have ascertained on inquiry (d). 
If-he knows that rents are paid to some person other than the vendor, he will be 

affected with notice of that person’s right (e). If he has knowledge that the deeds of 
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. original title deeds with B. A then selle 2 bhigas of the said land to O for Ra. 4,700 

‘gives a copy of the title deeds to C for inspection. O asked for the original deeds 

i GA A gal at a bad SON Gal kian Kal ccd ws ee ew aan A failed 

to do so and O made no further inquiry. O is affected with constructive notice of the 

equitable mortgage: Kehetranath v. Harasukdas (1927) 31 Cal. W. N. 708, 102 I.C. 871, 
(27) A. C. 888. 4 


| (24) Gross negligence.—Mere negligence or “want of caution’’, to quote the 
Phrase used by Wigram, V. C., in Jones v. Smith (9), is not penalized with constructive 
notice. The phrase gross negligence’ was invented by Courts of Equity in order to extend 
their jurisdiction, Equity cannot interfere with the legal title except in cases of trusts 
fraud or accident. Negligence is not fraud, for negligence implies indolence and indiffer- 
ence while fraud is active dishonesty. Butin extreme cases Courts of Equity got over the 
difficulty by assuming that the negligent person had wilfully shut his eyes to circumstance, 
which called for enquiry. On this assumption gross negligence was evidence of a fraud- 
ulent design which gave the Court of Equity jurisdiction to interfere (A). So in a passage 
already referred to Wigram, V. C., said that gross negligence was a degree of negligence 
60 gross (crassa negligentia) that a Court of Justice may treat it as evidence of fraud 
impute a fraudulent motive to it—and visit it with the consequences of fraud, although 
(morally speaking) the party charged may be perfectly innocent’’ (i). Again in Ware v. 
Lord Egmont (j) Lord Cranworth said (The question, when it is sought to affect a pur- 
chaser with constructive notice, is not whether he had the means of obtaining, and might 
by prudent caution have obtained, the knowledge in question, but whether the not obtain- 
ing it was an act of gross or culpable negligence.’ In more modern times the Courts in 
England have departed from the doctrine thus laid down in the earlier equity cases in 
two respects. First the adjectives ‘gross’ and ‘culpable’ as‘applied to negligence have 
been subjected to considerable criticism. Lord Cranworth himself said in the later case 
of Colyer v. Finch (k): Cases are very difficult to deal with when you are obliged to use 
vituperative epithete of that sort in order to enunciate a principle.’’ In Wilson v. Breti AN, 
the same learned Judge said that gross negligence is ordinary negligence with a vit 
tive epithet. Romer, J. in The City Equitable Fire Insurance Company’s case (jis) explained 
that the real distinction between gross negligence and-ordinary negligence lies in the differ- 
enes between the extent of duty to take care imposed in each case. Secondly the equitably 
“doctrine that gross negligence is negligence which amounts to fraud has also been 
Ported from. It was criticised by Fry, L. J., in Northern Counties of England Fire Ins. 
"ames. Co, v. Whipp (n) as involving an inconsistency, for fraud leads men todo or 
owib doing a thing not carelessly but for a purpose. Negligence doce not as in the 
Common law import the existence of a duty to the publio, for as Fry, L. J., said in the on 
last cited title deeds are not analogous to ferocious dogs which the owner is unde a 
general duty to keep in safo custody. ee ee eee 
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that, “what constitutes 6 difficult either to. define, 
or by way of anticipation, to illustrate.“ In Dizon v. Muckleston (p) ‘Lord Selborne 
referred gross neg igence to the doctrine of estoppel. “Bub it must be something,” 
ssid Lord Selborne, which raises a positive equity against him, upon the principle igen 
in equity, as distinct from law, is conveniently designated by the term ‘estoppel’. 
other words, the man who has conducted himself in such a manner is not entitled to Mea 
the truth of his own representations if it be a case of express representation—he is not 
entitled to deny being bound by the natural consequences of his own acts, if it be a 

of positiv te- he is not entitled to refuse to abide by the consequences of his own 15 
and unjustifiable neglect, if that is the nature of the case. By one or other of those 
means he may have armed another person with the power of going into the world uader 
false colours; and if it be really and truly the case that by his act, or his improper 
omissions, such an apparent authority and power has been vested in that other person, 
he is bound upon equitable principles by the use made of that apparent authority and 


power.” 


This is a correct statement of the principle and the rule that is followed in England 
with reference to the postponement of legal mortgages is that laid down by Lord Lindley 
in Oliver v. Hinton (q) that ‘‘to deprive a purchaser for value without notice of a prior 
inc:.mbrance of the protection of the legal estate, it is not in my opinion essential that he 
should have been guilty of fraud; it is sufficient that he has been guilty of such gross 
negligence as would render it unjust to deprive the prior inoumbrancer of his priority.” 
This case was followed by the Calcutta High Court in Lloyds Bank Lid. v. P. E. Guadar 
& Co. (). Dissenting from the dictum of Jenkins, J., in Munindra Chandra v. Troylucko 
Nath (8) that gross neglect in sec. 78 of this Act means neglect that amounts to evidence 
of fraud. 


Cases of gross negligence which estops a man from denying that he had notice of a 
fact generally also fall under the heading ‘‘Wilful abstention from an inquiry or search” 
or under Registration. Thus if a purchaser is informed that the deeds of title are in the 
possession of a bank for safe custody and omits to make further inquiry of the bank, that 
is gross negligence which will affect him with notice if the deeds prove to be pledged with 
the bank (t). Again the Privy Council have said that omission to search the register 
kept under the Registration Act may amount to gross negligence so as to attract the don- 
sequences which result from notice (u). This ruling has been applied to omission to 

the revenue register (v). Omission to inspect title of property which a purchaser 
has contracted to buy may amount to gross negligence (w), but not so omission to inspect 
title of an adjoining property which prima facie the vendor is under no obligation to 
produce (x). Under the provisions of the U.P. Municipal Act, it was once held that 
iċ was no part of the duty of a purchaser to inquire whether the Municipal taxes in 
espspect of a house sold in execution of a decree were paid before the sale. The omission to 
infpect the the Municipal registers on the part of the purchaser was, therefore, held not to 
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+. ` Cases in which priority i is lost by gross negligence are cited under sec. 78. For the 
present one illustration may suffice: :— 
Ce... Illustration. . 

B deposited title - deeds of his house in Calcutta with bank N to secure an overdraft 
in his account. Subsequently G represented to the bank that he wished to sell his house 
in order to clear his overdraft. According to the usual practice the bank should have 
delivered the title-deeds to their solicitor in order to arrange for their inspection by the 
solicitor of the prospective‘purchaser. But G represented that if the prospective purchaser 
knew that the deeds were ledged he would beat him down in price and asked that the 
‘deeds be returned to him. Bank N complied and departing from the usual practice 

gg retuned the deeds to G. G then mortgaged the house to another bank L. Bank N was 
guilty of gross negligence which enabled G to induce bank L to advance money on the 
house as if it was unincumbered. The mortgage of bank N was postponed to the mort- 
gage of bank L: Lloyds Bank Lid. v. P. E. Guzdar & Co. (1929) 56 Cal. 868, 121 I. C. 626, 
(730) A.C. 22. 


Sale of part of property.—Under the proviso to sec. 55 (3), on selling part of the 
property the seller is entitled to retain all the docunfents of title. Having regard to this 
provision, the purchaser of a part would not be held guilty of negligence in allowing the 
title-deeds to remain with the seller. It would, however, be prudent of a purchaser of 
part, not getting the deeds, to stipulate that he should be allowed to endorse notice of the 
sale on the deeds retained by the seller. As registration is constructive notice the risk 
to the purchaser is slight, but in the abscence of a statutory provision making it 

` compulsory to endorse notice of sale of part of the property on the documents retained, 
there is scope for the seller committing fraud on a third party, ¢g., by depositing 
title-deeds with intent to create security thereon. 


Regtstration when notice. 


(25) Registration as notice —Explanation I.—Explanation I supersedes: the 
former case law as to whether registration of a document under the Registratign. 
Act is constructive notice of its contents. The Bombay and Allahabad High Courts. 
had held that registration is notice (z). The Madras High Court had held that registration : 

e is not notice on the ground that if the Legislature had so intended it would have sold 
20 (a). The Caloutta High Court in some cases took the same view as Madras.{b); but 
the prevailing view in Calcutta was that whether registration operates as notice depends 
upon the circumstances of each case, i. e., whether or not the omission to search the" 
E of the case would amount to gross negligence so as to attract 
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"the conse@penves which result from notice (c). The Privy Council in Tilakdhari Lal v. 
Khedan Lal (d) reviewed all the Indian decisions, and approved of the decision of 
Sir Lawrence Jenkins in Manindra v. Troylucko Nath (e) that the question was not one 
of law but of fact to be determined according to the circumstances of each case. Their 
Lordships stated that they were impressed with the view that though registration had. 
been held for two centuries not to operate as notice in England, yet the Indian Legialatare 
when framing different Registration Acts and the definition of notice in the Transfer of 
Property Act had omitted to enact the principle that registration is notice. This omission 
has now been supplied. The definite rule now enacted the effect of which is to oblige 
all purchasers to exercise diligence in examining titles recorded in the register avoids 
the uncertainty and the risk of perjury involved in taking parole evidence as to whether 
the omission to search the register should in any particular case be attributed to gross 
negligence. It also fulfils the chief object of registration, which is to provide a record 
on which every person dealing with property can rely for e, full and complete account 
of all transactions by which his title may be affected (f). , The rule that registration 
amounts to notice has been adopted in England by sec. 198 of the Law of Property Act, 1928. 


In the Punjab where the Act is not in force, it has been held that the question 
whether registration operates as notice depends upon the facts of each case (9). wW 


Where a document is not compulsorily registrable its registration does not amount to 
constructive notice (A). 


(26) Any person acquiring.—These words indicate that registration is notice 
to transferees subsequent to the ragistration, (¢) while the registration of a subsequent 
transaction is not notice to prior transferees (7). 


In an Allahabad case (k) Sir John Edge said that any reasonably prudent man who 
was bringing a suit on a mortgage ought to search the registry in order to ascertain what 
were the dealings with the property whether the dealings were anterior to or subsequent 
to his mortgage. This observation goes too far, and it can only have reference to 
the joinder of parties to the suit. Subsequent incumbrances cannot affect a title 
that has vested. A prior mortgages ought to join a subsequent incumbrancer in a suit 
for sale; but if he does not do so the result is that the decree is not binding on the 
encumbrancer (l). 


The registration of a puisne mortgage is not notice tu a prior mortgagee (m). Nor is 
registration of a submortgage notice to the mortgagor (7). 
. 


Illustration. 


1. A mortgages property to B who grants a submortgage to C. A in ignorance 
of the submortgage pays the mortgage debt to B. The fact that the submortgage is 
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| ment: Sahadev v. Shekh Papa (1905) 29 Bom. 190. 


aie “An equitable mortgage by deposit of title-deeds is entitled. to priority over.s 
subsequent registered mortgage, for it is a perfected conveyance and not merely an oral 

agreement to which sec. 48 of the Registration Act applies (o). Express provision 
is now made in this behalf by E prove inserted in that seotion of the Registration Act 


by Aot 21 of 1929, 


.* `z: Required by law to be registered. Registration i is not notice when there is no duty 

‘to akrh the register. A mortgages his goods to B by a registered mortgage but retains 
the goods in his own possession. 4 then sells the goods to O who is not aware of this 
mortgage. C acquires a good title to the goods, for the law does not require the registra- 
tion of mortgages of moveables and there was no duty cast upon him to search the register : 
Backer Khorasanee v. Ahmed Ismail (1927) 5 Rang. 633, 634, 106 I.C. 355, (28) A. K. 28. 


| (27) Time from which registration operates as notice.—If the instrument 
has been registered in the same registration sub-district as that in which the property 
i situate, it operates as notice from the date of registration. This is because 
‘any person seeking to acquire an interest in the property would inspect the register of 
that sub-district when investigating title. If, however, the property is situate in several 
sub-districts, or if registration has been effected under sec. 30 (2) of the Registration 
Act in another district, the registered deed will not operate as notice until memorandum 
of such registration has been received and filed by the Sub-Registrar of the sub-district 
in which the property is situate under sec. 66 of the. Registration Act. The reason for 
this distinction is obvious, for the purchaser could not be expected to search the registers 
of. other sub-districts. In Alliance Bank of Simla v. Bhai Kahan (p) a mortgage-deed 
affecting properties in more than one sub-district was registered at Lahore, and the 
Chief Court held that a purchaser of one of the properties iri a different district had notice. 
The court said As to the registration of the deed being effected in Lahore the force 
of the argument is weakened when it is remembered that, when a deed affecting properties 
in more than one district is registered in Lahore, a copy is sent for record to each district 
in which any part of the property is. The point as to the time from which the registra- 
tion operated as notice did not arise in this case but this is now settled by the 
amendment made in Explanation I by Act 5 of 1930. See note supra “ Amendments.” 


(28) Registration is notice of registered instrument.—If an instrument 
is registered in the manner prescribed’ by the Registration Act, a party canna 
be heard to say that he searched the register without finding it, for he must take 
< the consequences of his want of diligence (g). Notice of a deed is notice of all material 

facts affecting the property which appear on the face. of the deed, or can be reasonably 
inferred from its contents (r). It is also notice of all documents recited in the deed and 
which an examination of the deed would have disclosed, provided the deed forms part’ P 
of the chain of title and so necessarily affects the property (s). When a mortgage is 
mentioned in a conveyance the purchaser has constructive notice of other incumbrgnces 
referred to in the mortgage. The report of a very old case—Biasco v. Earl of Banbury (t) 
—oontains the following passage: But my Lord Chancellor declared; that there 
was sufficient notice in Law, or an implied notice, for the mortgage to Hewet was except- 
ed in the Defendant’s Conveyance, and therefore they could not be ignorant of the 
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Mortgage, sind ought to have seen that, and that would have led them to the other Deeds $3 
in. which, pursued from one to another, the whole Case must have been discovered 
to them. 
Illustration. : nai * 

4 and his half brother B effected a partition of the family property, and the deed: 
of partition contained a mutual covenant that if either brother agreed 40 sell his share 
of the family house, he would give the other a right of pre-emption. B sold his half share 
of the house to C by a deed which described the share as acquired under a deed of 
partition. C had constructive notice of the covenant of pre-emption: Rajaram v. 
Krishnasamé (1893) 16 Mad. 301. 


Tbe Bombay High Court had in some cases held that registration did not operate as 
notice of unregistered instruments referred to in the registerell deed (u). These cases 
it is s submitted are no longer law. 

>) Provisos.—The provisos to Explanation I call for no comment. Tus first 4 
proviso merely repeats what is enacted in the fifth paragraph of the section that registration 
must be according to law. The second and third provisos make it clear that a purchaser 
will not be affected with notice of any fact which has not been correctly entered in the 
registers and indexes kept by the Sub-Registrar. In Gordhandas v. Mohanlal (v) the 
Bombay High Court held that the purchaser was not affected with notice of a registered 
agreement restricting the use of the, property purchased because it was not shown that 
the agreement was indexed in relation to the property sold. 


A mere defect of procedure will not invalidate registration (w). Cases have occurred 
in which immoveable property which ought to be registered in Book No. 1 has been 
registered in the Miscellaneous Register Book No.4. There is a conflict of decisions as 
to whether such registration is valid (x) or invalid (y). However that may be, the 
second proviso shows that such misplaced entries will not operate as notice (z). 


“Record of rights.—Omission by a purchaser to inspect entries in the record of 
rights will, as already stated (p. 27), amount to wilful abstention from inquiry under 
the first part of the definition of notice (a). 


° Possessian as notice of title. 


(30) Actual possession as notice of title—Explanation 11.—Explanation II 
settles the law that actual possession is notice of such title as the person in actual 


— has. 


Before the amending Act there had been some uncertainty in the decisions. Before 
the Transfer of Property Act abolished optional registration of the specific transfers dealt 
with id the Act, cases arose in which it was held that possession under a prior unregistered 
deed was notice to the holder of the subsequent registered deed so as to deprive him of 
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“es “If any person took a mortgage or charge, or purchased the property without asoertaining 
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pelority. ‘The High Courts of Bombay (b), Madras (c) and Allahabad (d) held that póssesifon 


amounted to notice of stich title as the person in actual possession may have, and that 


the nature of the claim of the person in possession, he did so at his own risk. The basis 
GF this view was that possession under Hindu and Mahomedan law was essential to the 
‘ompletion of a transfer and under English law was “prima facie evidence of a seisin in 
fee (e).“ The Calcutta High Court, however, held that possession is not conclusive 
but only cogent evidence of notice (f) so that the subsequent purchaser might show that 
he believed that the possession was under his vendor. The Explanation edopte the 
decisions of the other High Courts that the purchaser is deemed to have notice of the 
title of the person in actual possession. 


This principle is also enacted in the third illustration to sec. 27 (b) of the Specific 
Relief Act, 1877, which eis as follows :— 

“A contracts tò sell land to B for Rs. 5,000, B takes possession of the 
land. Afterwards A sells it to O for Rs. 6,000. O makes no inquiry of B relating 
j to his interest in the land. B's possession is sufficient to affect C with notice 

of his interest, and he may enforce specific performance of the contract 
against 0.” 

This illustration is based on the case of Daniels v. Davison (g) where Lord Eldon 
said: — Upon one point in this cause there is considerable authority for the opinion 
I hold; that, where there is a tenant in possession under a lease or an agreement, a 
person, purchasing part of the estate, must be poung tò inquire, on what terms that person 


is in possession.’ 


Illustration. 
A leased a public house and garden to B and then agreed to sell the property to B. 


“A then sold the property to C. Lord Eldon said “this tenant being in possession under 


a lease with an agreement in his pocket to become the purchaser, those circumstances 
altogether give him an equity, repelling the claim of a subsequent purchaser, who made 
no inquiry as to the nature of his possession :” Dantels v. Davison (1809) 16 Ves. 249 
at p. 254. 


Again in Barnhart v. Greenshields (h), Lord Kingsdown delivering the judgment of 
the Board said: With respect to the dffect of possession merely, we take the law to kẹ, 
that if there be a tenant in possession of land, a purchaser is bound by all the equities 
which the tenant could enforce against the vendor, and that the equity of the tenant 
extends not only to interests connected with his tenancy, as in Taylor v. Stibbert (i), 
but also to interests under collateral agreements, as in Daniels v. Davison (j) and. Allen 
v. Anthony (k), the principle being the same in both classes of cases; namely, that thd 


. possession of the tenant is notice that he has some interest in the land, and that a pure 
4 having notice of that fact is bound, according to the ordinary rule, either to inquire, wh 
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that interest is, or to give effeot to it, whatever it may be.“ A mortgagor contracted 
to sell the mortgaged property to the mortgagee who was in possession and then sold it 
-to a third person. The purchaser having made no inquiries was held to have had construe. 
tive notice of all the equities in favour of the mortgagee (l). Similarly in Bose 
Bag v. Madhav Chandra (m) Sir Lawrence Jenkins, C. F., said “the oscupation of 
‘property by a tenant ordinarily affects one who would take a transfer of the p oF 

-With notice of that tenant's rights, and if he chooses to make no inquiry of the tenant he” 
cannot claim to be a transferee without notice. A purchaser (n), or a permanent lessee (0) 
of a village, is affected with notice of the rights, of cultivating tenante about which he 
made no inquiry. If a landlord has released the rent of a tenant and then mortgages the 
property leased, the possession of the tenant is constructive notice of the release and 
the mortgagee is not entitled to recover rent from the tenants; buta release after the 
mortgage is not binding on the mortgagee (p). The first part of this proposition 
rests on the principle that the open possession of a tenant is notice, not only of the terms 
of the tenancy, but of collateral agreements as well, in the absence of all inquiry by the 
transferee (q). 


*, 

5.60 

Illustration. 1 

A, the owner of a house, leased it to B on a lease from month to month. During 

the pendency of the lease, B, in June 1920, advanced Rs. 7, 800 to A on a verbal agreement 
that the money was to be spent on repairs and repaid by B giving credit for monthly 
rents as they became due at the rate of Rs. 200 per mensem, that the rent was to be 
increased to Rs. 200 and that B was to remain in possession until the whole amount 
was repaid in this way, i. e., until the end of August 1923. In July 1921 A mortgaged the 
house to C. O obtained a decree for sale on his mortgage, purchased the house at 
the Court sale, and gave B notice to quit in March 1923. C was not entitled to eviot 
B on that notice. The possession of B was constructive notice to C not only of B's 
tenancy but also of the agreement under which he was entitled to remain in possession 
until the end of August 1923: Tiloke Chand Surana v. J. B. Beattie & Co. (1926) 29 

Cal. W. N. 953, 94 I. C. 538, (26) A.C. 204. 


Possession to operate as notice must be actual.— In order to operate as constructive 
notice possession must be actual possession (r). Constructive possession is not notice, 
and the possession of a tenant is not notice of the title of the lessor (s) unless the 

«purchaser had learnt that the rent was in fact paid to him in a manner inconsistent with 
the title of the seller (t). Thus if A contracts to sell land to B, and after B has put his 
tenant in possession, A sells the land to C, then the possession of B’s tenant will not 
be sufficient to affect C with notice of B’s interest. It matters not that the party ire 
possession under a contract of sale had previously been in possession as tenant of the 

vendor for the purchaser has no right to assume that the former tenant has not 
bsequently acquired another title (u). On the other hand if a purchaser finds his 
vendor in possession he is not affected with notice that he is in possession as tenant of 
a third party (v). 
aki Gulam (1921) 45 f (r) Gunamont v. Bussunt (1890) 16 Cal. 414, 
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. 3 .) .A leased his land on the 2nd March, 1901, to B for seven years. On the Ist 
y 1901 A entered into an agreement with B for the renewal of the lease on the termina- 
Jioni of the term. On the 11th July 4 purported to settle tho land with C for seven 
ge Man from the lst May 190% C sued to recover possession on the ground that the 
KA “Sass to B had terminated but the Court held that C had constructive notice of the 
‘agreement as B was in possession and that O was not entitled to possession: Baburam» 
Bag v. Madhav Chandra (1913) 40 Cal. 565, 19 I. C. 9; Kalyani v. Krishnan Nambiar 
(1982) 55 Mad. 519, 62 M. L. J. 525, 188 I. C. 78, (32) A.M. 305. - ° l 


(2) A leased his land to B, and then in 1875 sold it to him for Rs. 75 by an unregis- 
tered deed of sale. B who was originally tenant continued in possession as owner. In 
1876 A sold the land to C by a registered sale deed. sued B for the rent alleging that 
B was in possession as tenafit. Although C’s deed being registered would have priority 
over B's unregistered deed, eyet C is not entitled to rent because having notice of Bs 
possession he had constructive notice of the title on which B held the land: Kondiba 

: 9% Nana (1903) 27 Bom. 408 [ Facts simplified]. 
(3) A sells land to B but remains in possession as tenant of B. The sale deed to 
B is unregistered, and A afterwards sells the same land to C by a registered deed. 0 
is not deprived of the priority by the doctrine of notice, for he had no reason to suppose 
that A was in possession otherwise than as owner: Moreshwar v. Dattu (1888) 12 Bom. 569. 


Rule in Daniels v. Davison not applicable where matter rests in contract.—As between 
a seller and buyer the rule that a tenant's occupation is notice of all the tenant's rights 
has no application where the matter rests in contract (1). Under sec. 55 (1) (a) the seller 
is bound to disclose to the buyer any material defect in the property or in the seller's 
title thereto, and the seller is not entitled to force a defective title on the buyer on the 
ground that he had constructive notice of the defect. In Caballero v. Henty (x) it was 
one of the conditions of sale of a public-house that it was in the occupation of a tenant. 
A brewer, who wished to carry on the business of a publican in that public-house, agreed 
to buy it. He subsequently learnt that the lease in favour of the tenant had another 
eight years to run, and he refused to complete the sale. It was argued by the seller 
that the buyer had constructive notice of the tenant's rights. In that case James, L. J., 
said :—“ There is no pretence for the case made by the plaintiff, that a person who wants 
to buy such property, and has notice of the occupation of a tenant, is bound to go 
and inquire of the tenant what isthe nature of his tenancy. For this propositione 
James v. Lichfield (y) was cited as an authority. In that oase there certainly are some _ 
eiicta which nearly go to that extent, and which support the notion that the doctrine 
of Daniels v. Davison applies as between vendor and purchaser, and whilst. the matter 
” til] rests in contract. It is not necessary now to deal with that case, but I am not at, 
present prepared to assent to any such proposition. The doctrine in question seems to me 
to refer to equities between the purchaser and the tenant when the legal e- tate hai passed 
‘and to have nothing to do with the rights and liabilities of vendors and purchasers 
between themselves. If there is anything in the nature of the tenancies which affects 
the property sold, the vendor is bound to tell the purchaser, and to let him know what 
it is which is being sold, and the vendor cannot afterwards say to the purchaser, 
‘If you had gone to the tenant and inquired you would have found out all about it.’ . 
+ During the argument, I referred to a passage in Sug. V. & P. which seems to show that a 
purohaser is not bound to go to the tenant to inquire. At all events, the vendor 
dannat enforce such an agreement as this (2). see MP oe ae T 
a | z 5 z Henty (1874)'9 Ch. 447. `. (i) Caballero v. Honty (1874) 9 Ch 4 See 
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Possession only of portion where whole property sold.—The rule depends upon the | 
principle that when another is in exclusive possession of the property, and such 
‘possession would be prima facie inconsistent with the full rights of ownership of the 
vendor or mortgagor, and the purchaser does not choose to ask what that possession is, 5. 
he must be taken to have got the information that he would have obtained if he kad, $$- 
asked (a). But the doctrine must not be extended to the case of every person who may: PORIS 
be on the premises; and possession of a small part of a house will not put a | 
purohager on constructive notice of that person’s rights as to the whole house (b). 


State of property may be notice. 


(30) (2) State of the property.—A purchaser has been held to have notice of rights 
of third parties from the state of the property purchased. Thus the mortgagee of a burial 
ground has notice of the purposes to which it is devoted and is bound by rights of burial, 
temporary or in perpetuity, granted by his mortgagor, while left in possession (c). If there 
is a shrine or tomb on the land to be sold, the purchaser will be put to an inquiry whether 
the land is wakf (d). Where part of an estate, agreed to be let upon building leases, was, 
sold and the purchaser had notice of the existence of an archway, which on the completion ` 
of the buildings was to be the only access to the adjoining land, it was held that the state 
of the property being such as to put the purchaser upon inquiry, he was fixed with 
constructive notice of the right of way (e). But the mere fact of there being windows 
in an adjoining house, which overlooks a purchased property, is not constructive notice 
of an agreement giving a right tq the access of light to them, because windows are 
frequently made in situations where they are liable to be obstructed (7). 


Notice to agent when notice to principal. 


(31) Notice to an agent.—Explanation III amends the law as to notice to an 
agent. Before the amending Act of 1929 the definition of notice included a provision that 
a person is said to have notice of a fact when information of the fact is given or obtained 
by his agent under the circumstances mentioned in the Indian Contract Act, 1872, section 
229.” The words given or obtained suggested express notice. In a Calcutta case (9) 
Pontifex, J., said for a purchaser to be affected with constructive notice through his 
solicitor the latter himself must have actual notice.“ The words given or obtained 
have been omitted, and the reference to the section of the Indian Contract Act deleted, 
and the definition widened so as to include a fact of which the agent has notice whether 
express or constructive. This accords with the principle qui facit per alium facit per se (i. e., 
he who acts through another is deemed to act in person), and that tho agent stands in 
the place of his principal with reference to the business for which he is agent so that 
his acts and knowledge are the acts and knowledge of his principal (). 


The expression “imputed notice” was probably first used by Lord Chelmsford in 
tif following passage from Espin v. Pemberton (i)—“ Constructive notice properly so 
oalletl, is the knowledge which the Courts impute to a person upon a presumption so strong 
of the existence of the knowledge, that it cannot be allowed to be rebutted, either from his 
knowing -something which ought to have put him upon further inquiry, or from his 
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l y abstaining from inquiry, to avoid notice. I should therefore prefer calling the 
0 ledge which a person has either by himself or through his agent, actual knowledge 
or if it is necessary to make a distinction between the knowledge which a person possesses 
“ himself, and that which is known to his agent, the latter might be called imputed 
„ knowledge.” The Privy Council have said that it is a rule of law that imputes the 
knowledge of the agent to the principal for the agency extends to receiving notice on 
behalf of the principal of whatever is material (j). In Berwick & Co. v. Price (k) the 
Court said that “if notice to the agent wero not notice to the pricipal, notice would be 


avoided in every case by employing agen * 
s @ 


(82) Scope of the rule.—The rule of imputed notice is subject to certain limitations. 
Notice should have been received by the agent (1) during the agency, (2) in his capacity 
aa agent, (3) in the course of the agency business, (4) in a matter material to the agency 
business, and (5) should got have been fraudulently withheld from the principal. The 
first four conditions are implied by the words ‘ whilst acting on his behalf in the course of 
the business to which that fact is material.’ The fifth condition is the subject of the 
_ proviso and will be considered separately. 


During the agency.—It is essential that the knowledge should have been acquired by 
the agent, as agent and while acting in the agency business. Thus if a canvasser for an 
insurance company negotiates a policy of insurance for a man who has lost the sight of one 
eye, against the loss of both eyes, the knowledge obtained by the canvasser, when acting 
as agent of the company, that the man had already lost one eye, will be imputed to the 
company (1). Knowledge obtained before the comnfencement of the agency will not be 
imputed to the principal. A mortgagee is not held to have notice of prior charges because 
his solicitor had previously acted for the prior encumbrancers (m). In Chabildae v. 
Dayal Mawji (n) a mortgagee sold the property mortgaged under a power of sale and one 
of the conditions of the sale was a depreciatory condition wholly unwarranted by the state 
of the mortgagor’s title. The purchaser signed the contract the same day, and a few days 
later employed a solicitor to act for him in the preparation of a conveyance. The High 
Court set aside the sale on the ground that the solicitor knew enough about the title to 
see that the condition was unjustifiable. The Privy Council however, said that this view 
imputed to the principal knowledge of an agent not acquired in the business for which 
he was agent, and to use it to upset a transaction of date before the agency commenced 
was an extension of the doctrine of constructive notice in which their Lordships 
could not concur. It is perhaps unneostsary to add that knowledge acquired by an ageyt 
after the agency has terminated cannot be imputed to the principal. 


; In his capacity as agent.—It is necessary that the transaction should be such as to 
constitute the relation of principal and agent. It has been held that notice to the 
town agent of a country solicitor is notice to the person employing the solicitor (o). On 
the other hand if a mortgagee allows a mortgagor solicitor to engross the deed of mortgage, 
he does not constitute the solicitor his agent and is not affected with knowledge ofan 
fmeumbrance known to him (p). If company A lend money to company B, and if a disector 
of company 4 is by reason of a personal interest in company B aware that the loan is 
required for an ultra vires purpose that knowledge will not be imputed to company A for 
the director is under no duty to disclose how the money borrowed would be applied (). 
But if a direotor in his personal capacity has notice ofa ies on shares of the company 
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that will be notice to the company (r). Similarly if a director charges his own shares nutace “ii 8. 3 

of the charge will be imputed to the company (2). * 
In the course of the agency business. The employment of a solicitor in one transaction . 

will not make him an agent for receiving notice in a subsequent transaction (t). When 

the purchaser employed the same solicitor as the vendor, and the solicitor had heard of 

certain restrictions in the course of h's previous employment by the vendor, notice of the 

restrictions was not imputed to the purchaser since Ais solicitor would not have discovered 

them if he had investigated title in the usual way (u). But in Dizon v. Winch (v) a 

mortgagor joined with the mortgagee, his solicitor, in conveying property mortgaged be- 

lieving that he was conveying an absolute title. The solicitor had already transferred the 

mortgage without informing the mortgagor. Nevertheless as the mortgagor had always 

placed himself entirely in the hands of his solicitor and oonstituted him his general agent 

in a series of transactions the latter's knowledge that the moptgage was outstanding was 

imputed to him. In Wyllie v. Pollen (w) transferees of mortgages were represented by a 

solicitor who employed a solicitor of one of the mortgagors merely to obtain execution of 

the deed of transfer by the mortgagors. The second solicitor had, at the date of the 

transfer, notice of a judgment-debt against the mortgagors subsequent to the securities 

transferred but did not disclose this to the transferees. The transferees afterwards 

made a further advance to the mortgagors without actual notice of the judgment-debt. 

It was held that as the second solicitor was employed to do a mere'y ministerial act and 

that such employment did not constitute him solicitor to the transferees so as to impute 

to them his knowledge of the judgiment-debt. His authority was limited to obtaining 

execution of the deed and it was no part of his duty to inquire as to subsequent advances. 


Material to the business.—The knowledge must, of course, be material to the business 
for which the agent is employed. It can be no part of the duty of an agent to acquire 
knowledge of a fact which is not material to the business of the agency, nor would it be 
his duty, if it did acquire such knowledge to communicate it to his principal. 


Ratification.—If a principal ratifies an act of an agent, notice to the agent will be 
imputed to the principal, as the effect of the ratification is to constitute the agent an 
agent ab initio (zx). 


Lilustration. 
9 


A without the authority of B acts as the agent of B and purchases an immoveable 
property with notice of an incumbrance. B thereafter ratifies the transaction and pays 
the price. 4 becomes in law B's agent ab initio and A’s knowledge is imputed to B e 
Coote v. Mammon (1724) 5 Bro. P.C. 355. See also secs. 196 and 199 of the Indian 
Contract Act. 


Communication by agent not necessary.—That the knowledge of the agent is knowledge 
of the principal has been said by the Privy Council to be a rule of law and not an inference 
of fact (y). In the absence of fraud it matters not that there has been no communication 
by the agent (z). In Kettlewell v. Watson (a) Fry, L. J., said: —“ The Court, therefore, 
receives evidence of the agency and it receives evidence of the Act of the principal, but 
it will not receive evidence whether the agent recollected the fact at the time, or 
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ES; 3 A ‘whether he communicated it to his principal. It deals with those matters by way oi 
- +.. drrebuttable presumption when the circumstances are known.” 


Illustration. 


Plaintiff sued for cancellation of an instrument of permanent lease set up by the 
defendant and for a declaration that the defendant was liable to ejectment on notice 
to quit. More than three years before suit the defendant had set up the permanent 
lease in mutation proceedings in which the plaintiff was represented by an agent: 
Plaintiff, not having been informed by the agent, was not aware that the defefidant had 
relied on the permanent lease before the collector. Nevertheless knowledge of the 
agent was taken to be knowledge of the principal and the suit was dismissed as time 
barred under Art. 91 as having been filed more than three years after facts entitling 
plaintiff to cancellation had come to his knowledge; Rampal Singh v. Balbaddar Singh 


(1904) 28 All. 1, 29 I.A. 208. 


(33) Proviso: Fraudulent concealment of fact by agent.—Fraud on the part 
of the agent exempts the principal from the rule of imputed notice. Such conduct 
raises a necessary presumption that the notice has not been communicated, for the plotter 
of the fraud will never communicate it to one ofhisvictims. In Cave v. Cave (b) it is 

pointed out by Fry, J., that this exception has been based on two grounds: (1) that the 
act done by the agent is such as cannot be said to be done by ‘him in his character of 
agent, but is done by him in the character of a party to an independent fraud on his princi- 
pal and that it is not to be imputed to the principal as an act done by his agent; and 
(2) that circumstances raised the inevitable conclusion that the notice had not been com- 
municated. In a case already cited (c), Lord Wrenbury (then Buckley, J.), said — 1 
understand the law to be this: that if a communication be made to an agent which it 
would be his duty to hand on to his principals, and if the agent has an interest which 
would lead him not to disclose to his principals the information which he has thus obtained, 
and in point of fact he does not communicate it, you are not to impute to his principals 
knowledge by reason of the fact that their agent knew something which it was not his 
interest to disclose and which he did not disclose.” This passage was cited with approval 
‘by the Judicial Committee in Texas Co., Ltd. v. Bombay Banking Co. (d). In this lattor case 
V who was an agent of the bank, had an overdraft in his private banking account which he 
discharged with money belonging to the Texas Company who were his principals in an 
oil business. It was contended that ag V was agent of the bank, knowledge of the 
ownership.of the money should be imputed to the bank. But Lord Buckmaster said 
It would be straining the doctrine of notice beyond all reasonable limits to hold that 
win such circumstances moneys received in absolute good faith should be earmarked 
with some independent ownership, because the debtor, who was also a servant of the 
company committed a fraud in order to discharge his obligations.“ | F 


If a party has connived with the agent and information has been fraudulently with- 
held from the principal by the agent, he cannot take advantage of his fraud and impute 
notice to the principal. A common solicitor of both parties colluding with one does not 
affect the other with notice, “ for it would be an encouragement of fraud to apply the 
rules of notice which were established for the safety of mankind to a transaction like 
this ; it would be sanctioning a scheme to rob a man by ia with his solicitor te). a 


Illustrations. 


| .) A bolieltor, 0.0. who was trustee of a settlement, sadaa. with the trust . 
money lang in the name of his brother F. O. The brother, F. O., mortQaged it to. ai. 
b 24. 5 15 Uh. D l) (1919) 251 850, 258; 44 Bom. 180, 54 10. gi 
David Pa ayne 2 2 Co. 1004 2 Oh. E RA 

8 | ) = ©) Sharpe. Ge esa i Oh. App: 85. e 


Notice. S 43 


mortgagee who employed C. C. as his solicitor. The mortgagee was no party to the 
fraud and was not affected with the knowledge of the trust which his solicitor possessed : 
Cave v. Cave (1880) 15 Ch. D. 639. 


(2) A solicitor acts for a husband and wife seeking to mortgage the wife's property, 
which is in fact caught by a covenant to settle. He also acts for the intending mortgagee. 
The solicitor, who has notice of the covenant, tells the mortgagors that he will not dis. 
close it to the mortgagee. The mortgagee is not affected with constructive notice of 
the covenant : Sharpe v. Foy (1868) 4 Ch. App. 35. 


. The exception fraud, however, will not altogether exclude the doctrine of imputed 
notice and if the agent is a fraudulent solicitor, notice will be imputed of anything 
which an honest solicitor, employed in the place of the fraudulent solicitor, would 
have discovered in the ordinary course of the business of the agency. In Kennedy v. 
Green (f), Mrs. Kennedy was mortgagee of leasehold property belonging to her solicitor 
Bostock. Bostock fraudulently obtained her signature to an ‘assignment of the mortgage 
to himself. He then raised money on a mortgage of the same property as unencumbered 
leasehold to another client, Kirby. The assignment by Mrs. Kennedy to Bostock was 
drawn in an informal and irregular manner, which would have excited the suspicion 
of a professional man, and no money was paid to her. It was held that though Kirby 
could not be deemed to have notice of the fraud of Bostock, yet if an independent 
solicitor had been employed an examination of the deed signed by Kennedy would have 
at once shown the suspicious character of the transaction. Kirby was therefore affected 
with notice that consideration had not been paid, on the ground that the deed and the 
indorsed receipt thereon were drawn in a peculiar form. As Lord Brougham, L.C., 
said :—“ For Bostock, had he been wholly free from the guilty knowledge, and only 
employed as a solicitor to act for and advise Mr. Kirby must, on seeing the deed, have 
had his attention at once called to the suspicious circumstances under which it was 
executed”. Here the fraud was in the obtaining of the deed. There was no attempt 
to conceal it from Kirby. 


Rnactmenta relating to ., The chapters and sections of this Act 
) ra * be taken a which relate to contracts shall be taken as 
8 part of the Indian Contract Act, 1872. 


And sections 54, paragraphs. 2 and 3, 59, 107 and 123 
@ 0 0 . 
shall be read as supplemental to the Indian Registration 
Act, 1908 


(1) Amendment.—The only amendment made by the Amending Act 20 of 1929 
“was to substitute the number 1908 for 1877 as the Registration Act is Act 16 of 1908. 
Rut even before this amendment the reference to the Indian Registration Act, 1877, 
was. by. virtue of the General Clauses Act, 1907, construed as referring to the Act of 1908, 


The second paragraph was added by the Amending Act 3 of 1885, 

(2) contract Act.— The reference to the Indian Contract Act is explained by the 
following’ passage from the report of the. Indian Law Commissioners of the 15th 
November 1879 :— ; | 

„ We would deolare that all chapters and sections of the bill which relate to 

contracts should be taken as part of the Contract Act, 1872. When the body of 

= subatattive civil law for India is arranged in a moge compact and convenient form 

than that of a series of fragmentary portions from time to time palsed by the 
h 2 . . (f) (1886) 8 My. & K. 609, 720-721. a — 


P. 
{h) Amerohand y „ Ramdas (1914) 38 Bom. 255: 
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Legislature, the chapters of Sale, ger, , Lease and Exchange, contained, in tho 
present bill, will probably be placed in close connection with the rules contained 
in the Contract Act. But till then they may fitly be left in a law containing what 
the Contract Act does not contain, namely, general rules s the transmission 
of property between living persons. 


The Indian Succession Act and the Indian Contract Act had been passed before the 
Transfer of Property Act, and, as already stated in the notes to the preamble, one of the 


- objects of the Act was to bring the rules which regulate the transmission ofgproperty 


between living persons into harmony with the law of testamentary and intestate succes- 
sion and to complete the code of contract so far as relates to immoveable property (g). 
The provisions of this Act complete the law of contract, for most transfers of property 
are executed contracts. é 


Difference between cbntract and transfer The rection says that the chapters 
and sections of this Act which relate to contracts are to be taken as part of the Contract 
Act. ‘Thus the word “ consideration,” wherever it oocurs in the Act, is no doubt 
used in the same sense as in the Contract Act [see seo. 2 (d) of the Act J. Section 
187 of this Act must be read as part of the Indian Contract Act (h).. But it must be ob- 
served the section does not say that the provisions of the Contract Act are to be read into 
the Transfer of Property Act. There is a clear distinction between a completed: 
conveyance and an executory contract (i). Therefore, a conveyance or completed 
transfer cannot be rescinded under sec. 39 of the Contsact Act, and a mortgagee being a 
transferee of an interest in property is entitled to enforce his mortgage for the amount 
he has advanced, although he has failed to advance the whole amount of the mortgage 
money (j). Ses in this connection the undermentioned case (k) and seo. 6 (h). 


(3) Indian Registration Act.—The Registration Act makes registration 
optional in the case of immoveable property of value less than Rs. 100. Thus while 
under the Registration Act a sale or mortgage for Ra. 99 need not be registered, yet under 
this Act such a sale Iseo. 54] or mortgage [seo. 59] may be made either by a registered 
instrument or by delivery of the property. Similarly while under the Registration Act 
a lease of immoveable property other than a lease from year to year or for a term exceed- 
ing one year or reserving a yearly rent need not be registered, yet under this Act such 
a lease (seo, 107] may be made either by a registered instrument or by oral agreement 
accompanied by delivery of possession. Again while under the Registration Act a gift of 
moveable property need not be registered, yet under this Act such a gift Iseo. 123] may. 
either be made by a registered instrument or by delivery. This inconsistency between 
the Registration Act and the Transfer of property Act was noticed by Garth, C.J. (i) 
and the intention of the amending Act of 1885 was to remove this difficulty and to make. 
the provisions of the Transfer of Property Aot as to registration absolute (m). “Thus, 
although equitable mortgages are recognised in the Punjab yet when sec. 59 (befof 


ite amendment in 1929) was applied to an area in the Punjab the requisition for 


registration became absolute and an equitable mortgage could no longer be: accepted in 
that area if the amount secured was not less than Rs. 100 (x). ein 
Whi Stokes A Indian Codes, Vol. Rashid 
“ 26. — ii Narain (1012) S4 Al 278, a. 5 
BEO ds on ee gy | C? Da dia, e ke TAB 
L.A. 164, 85 I. O. ai e Bent of o Saren G? or v. Deen (2882), 8 Oal. 
ee | oy “wee w f 
z 43 BD. 641, C33) M807 . = | (m) Matton 1 Lal v. Banku B N 19 Cal. 
(ù Tatia v. Babaji (1808) 22 Bom. 176, 188. Bank 
() Makhan. Lal v. + Hanuman (1917) 2 Pat. LJ. a 01 I. C. oak 48 (38) .. I g 
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4) Supplemental.—It will be obseryed that while parts of the Act are to be 
taken as part of the Indian Contract Aot ind are thus incorporated in it, the provision 
as to the Indian Registration Act is differently expressed, for the specified sections 
are to ‘be read as supplemental to the Indian Registration Act.” It had 
been held that the effect of the provision as to the Indian Registration Aot 
was merely to add to the list of documents which are compulsorily registrable. It did 
not go to the length of saying that these supplementary documents were deemed to 
be included in seo. 17 of the Indian Registration Act. The provisions of sec. 40 of 
the Indian Registration Act, rendering an unregistered document of which. registration 
is compulsory under sec. 17 inadmissible as evidence of any transaction affecting 
such property, were held not to apply to documents in this supplementary list. 
This was the view taken by a Full Bench of the Allahabad High Court in Sohan Lal v. 
Mohan Lal (o) by Macleod, C. J., in Dawal v. Dharma (p), and by a majority of judges in 
a Madras Full Bench decision (g). But this view seems o be over astute and to 
attribute to the different expressions used in the two paragraphs of tho seotion a meaning 
which was not intended. The difference of language is probably only due to the 
difference of subject-matter. Parts of the Transfer of Property Act refer to contracts 
and these parts might be described as to be taken as part of the Indian Contract Act: 
whereas a similar expression would not have been appropriate to an extraneous subject 
like the Indian Registration Act. Those decisions, however, have now. been superseded 
by legislation, for Act 21 ef 1929 by inserting in seo. 49 of the Registration Act the words 
“or by any provision of the Transfer of Property Act, 1882,” has made it clear that 
documents in the supplementary list, i. e., documents of which registration is necessary 
under the Transfer of Property Act but not under the Registration Act fall within the 
scope of sec. 49 and if not registered are not admissible as evidence of any transaction 
affecting any property comprised therein and do not affect any such property. 


0 (2928) 50 All. 986, 118. I.C. 177, (28) A.A. | (a) Rama v, Gowra (1021) 44 Mad, 53, 69 LO. 
'(p) (1018) 41 Bom. 550, 41 I. C. 278. 350, (21) A.M. 887 F. B. 
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CHAPTER II. 
Or TRANSFERS OF PROPERTY BY AcT OF PARTIES. 


(A)— Transfer of Property, whether moveable or immoveable. 


5. In the following sections “transfer of property ” 
“pranafer of Property means an act by which a living person 
— Sonveys property, in present or in future, to 
one or more other living persons, or to himself, or to himself and 
one or more other living persons; and to transfer property 
is to perform such act. 


In this section living person includes. a company or 
association or body of individuals, whether incorporated or not, 
but nothing herein contained shall affect any law for the time 
being in force relating to transfer of property to or by companies, 
associations or bodies of individuals. 

(1) Amendment.—The section has been amended by the Act of 1929, by the inser- 
tion of the words or to himself.“ This section provides for the case where a man 
makes a settlement of his property in trust, and constitutes himself sole trustee. In 
this case the beneficial interest is in the beneficiaries of the trust, but the section 


apparently regards the ownership as transferred to the owner himself in the capacity of 
trustee. See note below, Legal and equitable estates.” 


The second paragraph has been added by the Amending Act of 1929 in order to make 
it clear that the words living person embraced companies and societies, and that the 
general provisions of this Act as to transfers do not affect the special provisions of the 
Indian Companies Act. See note below, Living person.“ 


(2) Property.—The Legislature has not attempted to define the word “property,” 


* but it is used in this Act in its widest and most generic legal sense (r). Sec, 6 says that 


“ property of any kind may be transferred,” etc. Thus an actionable claim is 
property (e); and so is a right to a reconveyance of land (t). But a power of 
appointment is not property (u). ® 

The definition in sec. 205, Law of Property Act [English], 1928, is Property includes 
anything in action and any interest in real or personal property.” The earlier definition 
in seo. 2 of the Law of Property and Conveyancing Act, 1881, waa— Property, unless 
a contrary intention appears, includes, real and personal property, and any estate or 
interest in any property, real or personal, and any debt, and anything in action, and any 
other right or interest.” 


(r) Matadin v. Rasim Husain (1801) 13 All. 


(u) Be porte Gikarut, In ra kemarang ) 
432, 478 Mahmood J. 17 Q.B.D. 521; I 22 2 
. ch. 438. 267. Bat 5 ~ : 4 
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Property is not only the thing which igdhe subject-matter of ownership, but includes 
also dominium or the right of ownership or of partial ownership, and as Lord Langdale 
said it is the most comprehensive of all terms which can be used inasmuch as it is indicative 
and descriptive of every possible interest which the party can have (v). It is used in this 
dual sense of the thing and the right to the thing in sec. 54 which contrasts, “ tangible 
immoveable property with a reversion or other intangible thing.” This is the 
distinction expressed in English real property law as a corporeal and an incorporeal 
hereditament. 


(3) Interests in property.—As ownership consists of a bundle of right the 
various rights and interests may be vested in different persons, e.g., a mortgagor and a 
mortgagee, a lessor and a lessee, or a tenant for life and a remainderman. Absolute 
ownership i is an aggregate of component rights such as the right of possession, the right 
of enjoying the usufruot of land and so on (w). 8 

These subordinate rights, the aggregate of which make up absolute ownership, are 
called in this Act interests in property; and in English law real rights. A transfer of 
property is either a transfer of absolute ownership or a transfer of one or more of these 
subordinate rights. In section 58, however, the word interest is not distinguished from 
absolute ownership. With reference to an English mortgage it is weed to express an 


absolute interest, i. e., ownership which is not thg less absolute because it is subject to ; 


a covenant to reconvey. 
L 


(4) Future interests in property: Reversion and Remainder.—Some 


interests in property are future and are called in English law reversions and remainders. 


A reversion is the residue of an original estate which is left after the grantor has granted a 
smallér estate. Thus the interest of a lessor is a reversion, a future estate pending the 


termination of a lease. A remainder is an interest granted out of the original estate 
at the same time as, but in succession to a precedent interest. Thus if an estate is granted 


to A for life and then to B, the estate of B is the remainder and the estate of A is the 
particular estate which supports it. The terms reversion and ‘ remainder ” are 
commonly used in judgments of the Courts in India. The Act uses the word reversion ” in 
sec. 54 but it occurs nowhere else in the Act, not even in the chapter dealing with leases. 
The word “remainder” does not occur in the Act but in sec. 13 the phrase remaining 
interest is used instead. A vested remaindes is capable of being attached ý and so 
is a contingent interest (y). 


(5) Legal and equitable estates.—English law recognizes other interests which 
are not created by transfer or grant. Thus in a trust of land the legal estate is in the 
„ trustee and the interest of the cestui que trust or beneficiary is an interest in land called the 
equitable interest, or equitable estate. Similarly an agreement for the sale of land leaves 
the p legal estate in the seller but creates an equitable estate in the buyer. 


These equitable estates were the creation of the court of Chancery. A cestui que trust 
when in possession was protected in his enjoyment of the rents and profits and treated 


asif he were the owner, and the Court of Chancery continued to treat him as having am. 


estate in land when out of possession (z). Again the relation created by contract be: 


tween a vendor and a purchaser was described as that of trustee and cestui que trust (a), | 


and the contract was held to give the purchaser an equitable estate in the land. | 
980) 67 I. A. 


a) Jonea , Bbinner (1885) 5 LJ. Ch. 87, 00. | W) Ma, Felt Mg . 42 daigun 8.27 0 i 
Ko mHE Bav v. Naubat Sen (1885) 7 AU. 558, | Ya gagi (1730) © Went, Temp.. 
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(a) Shaw v. “Foster (i872) LR. 5 Hl, $21. 
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5.6 The law in India recognizes no distinctigg between legal and equitable estates. The 
ae leading case on the subject is Tagore v. Tagore (b), decided by the Privy Council in 1872. 

In a later case (c), the Privy Council said—“ The law of India, speaking broadly, knows 
nothing of that distinction between legal and equitable property in the sense in which it 
was understood when equity was administered by the Court of Chancery in England.” 
And in a still later case (d), their Lordships said: (By that law) Ii. e., the law of India], 
therefore, there can be but one owner, and where the property is vested in a trustee 
-the owner must, their Lordships think, be the trustee. This is the view embodied in the 
Indian Trusts Act, 1882, secs. 3, 55, 56, eto.“ The interest of the beneficiary ðf a trust 
is defined in sec. 3 of the Trusts Act not as an interest in the trust property but as a 
right against the trustee as owner of the trust property. 


A.contract of sale does not, of itself, create any interest in, or charge on, the property. 
This is expressly declared if sec. 54 of this Act, while the fiduciary character of the 
personal obligation created By a contract for sale is recognized in sec. 3 of the Specific 
Relief Act and in sec. 91 of the Trusts Act. 


The personal obligation created by a contract of sale is described in sec. 40 as an 
obligation arising out of contract and annexed to the ownership of property, but not 
amounting to an interest or easement therein. The section further enacts that the obli- 
gation cannot be enforced against a transferee for consideration without notice. Section 
68 of the Trusts Act similarly enacts that the right of a beneficiary of a trust cannot be 
“enforced against a transferee in good faith without notjce of the trust. Therefore these 
personal rights resemble the equitable estate or interest of the cestui que trust and of the 
person who has agreed to purchase in English law, in that they are liable to be defeated 
by a purchaser for value without notice. The rule against perpetuity which applies to 
equitable estates in English law has sometimes been applied to these personal rights by 
way of analogy. This it is submitted is a mistake as explained in the notes to seo. 14. 


(6) Transfer.— The word transfer is defined with reference to the word 
‘‘oonvey.” This word in English law in its narrower and more usual sense refers to the 
transfer of an estate in land ; but it is sometimes used in a much wider sense to include 
any form of an assurance inter vivos. The definition is sec. 205 (1) (ii) of the law. of 
Property Act is —“ Conveyance includes a mortgage, charge, lease, assent, vesting 
declaration, vesting instrument, disclaimef, release and every other assurance of property e 
or of any interest therein by any instrument except a will.” This is a special 
definition adopted for the purposes of the Law of Property Act, 1925, the object of 
Which is explained in Appendix V. The word “conveys in sec. 5 of the Indian Act is 
obviously used in the wider sense referred to above. 


A “ transfer of property as defined in the present section does not 3 
Mee the execution of an instrument of transfer or a conveyanee. In the case of move-* 
‘ables and generally in the case of immoveable property of value less than Rs. 100 a trafis- 
fer may be effected by delivery of possession. Leases other than leases from year to year 

or for a time exceeding one year or reserving. a yearly rent may be made by oral agree- 
‘ment acoompanied by delivery of possession. The fundamental rule is that a transfor 
; cannot be affected i in any way not prescribed by the Act (e). | 
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The definition of transfer of property inthis section does not exclude property situate 
outside the Provinces. It matters not that the property is situage outside the Provinces 
or in a province in which the Act does not apply; for if the transfer is effected where the 
Act is in force the rights of the parties are to be determined by the Court under the Aot 
leaving it to the party affected to prove that by the lex rei sitae, i. e., by the law of the land 
where the property is situate, the transaction is invalid or defective (f). 


Deed of appointment.—A transfer is not necessagily contractual and includes a deed . 
of appointment (g). Section 5 does not require that the living person” who conveys 
should necessarily be the same person as he who own:, or owned, the property conveyed» 
All that is required is that there should be an act of conveyance by some living person; 
under the section there may be a transfer by a person exercising powers ovor the pro- 
perty of another. Thus where the donee of a power of appointment having power 


to appoint a beneficial interest in the property, exercises that power, it would amount 
to a transfer (A). R 


Partition.— An exchange is a mutual transfer of the ownership of one thing for 
another—sec. 118. A partition has been said to be a surrender of a portion of a joint 
right in exchange for a similar right of a co-sharer (i). From this analogy it has been 
concluded in some cases (j) that a partition amounts to a transfer of property. In some 
other cases (k), however, it has been held that a partition is not an exchange and is not a 
transfer of property. See note Partition under sec. 53. 


Charge. — A charge is not a transfer of property, for in a charge no right in rem is 
transferred but a personal obligation is created—a jus ad rem or a right to payment out 
of the property specified (/). In the Insolvency Acts a transfer of property is defined - 
as including a charge (m). The definition is wider because any obligation incurred by a 
debtor affecting his property may be voidable as a fraudulent preference (n). 


Surrender.—A surrender is not a transfer of property as defined in this section (o). 
It is the falling of a lesser estate into a greater(p). See note Surrender under seo. 111 (e). 


Recitals.—Recitals in deeds of mortgage and in petitions to officials do not amount 
to a transfer (q). 


Compromise.—A compromise of doubtful rights is not a transfer but is based on the 
assumption that there was an antecedent title of some kind in the parties which the 
agreement acknowledged and defined (r). 


© Creation of easement. The creation of an easement does not involve a transfer (4). -. 
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8. 8 | Rasinama and babulayet i in Collector's books.—The effect ofa a razinama and kabulayet 
| ta the Collector’ s books das been the subject of conflicting decisions, but the better opinion 
is that it is not necessarily evidence of an intention to transfer and that its effect depends 
upon the circumstances of each case (t). 

Partition Act.—The definition of transfer in this section is not applicable in the 
Partition Act where it means simply change of ownership (u). 


ro) Living person. These Lords exclude transfers by will, for _& will operates 
from the death of the testator. When the beneficiary is not a living person the e&kpression 
used is the creation of an interest in an unborn person—sec. 13. 


Corporation.—The words living person include a juristic person such as a 
` corporation. A Court is no 5 a juristic person (v). The second paragraph has been added 
by the Amending Act of 1929 in order to make it clear that the words embrace companies 
and societies, and that the general provisions of this Act as to transfer do not affect the 
‘sp@cial provisions of the Indian Companies Act, 


An tdol.—An idol is a juristic person capable of holding property (w), but it is not a 
living person. An idol not being a living person, a dedication of land to an idol does 
not fall within the terms of sec. 142 and need not be made in writing or by registered 
instrument under sec. 123 of this Act (2). It has also been said that an idol is only 

e symbol of the deity and that it would be contrary to Hindu religion that a oe 


Would make an acceptance of worldly goods (y). ; 


va Wakf.—These decisions must be distinguished from the Allahabad case where it 
en eld that a Mahomedan wakf, which is a dedication of property to God, is voidable 
at the option of oreditors, if made with intent to defraud creditors, under sec. 53 of the 
Act, there being no rule of Mahomedan law inconsistent with the e of that 


nection (2). 


(8) In present or in future.—A transfer of property may take place not only 

in the present, but also in the future (a); but the property must be in éxistence. The 
words in present or in future qualify the word ““ conveys” and not the word 
“ property ” (b). A transfer of property that is not in existence operates as a contract 
to be performed in the future which may be specifically enforced as soon as the property 
= into existence (c). In Rajah Sahib Perhlad v. Budhoo (d), the Privy Council said 

how can there be any transfer, actual or constructive, upon a contract under which 

he vendor sells that of which he has not possession, and to which he may never establish 

pwtitie? | title? The bill of sale in such a case can a be evidence of a contract to be performed 
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sn Jaba and upon the happening of a contingency, of which the purchaser may claim 


a specific performance, if he comes into Court shewing that he has himself done all that 
he was bound™o do.” In English law as soon as the property homes os and 
is capable of being identified, equity taking as. done that which ought 66 be done fastens 
upon the property, and the contract to assign thus becomes a complete equitable assign- 
ment (e); and so in a recent case (f), Viscount Cave said. When a person executes a 
document purporting to assign property to be afterwards acquired by him, that property 


on its acquisition passes in equity to the assignee.” The Caloutta High Court has followed 


the English decisions mentioned under foot-note (e) supra and held that a transfer of non- 
existent or, as it is conveniently called, after acquired property, provided it is not of the 
nature contemplated in section 6 (u), is peffectly valid and is to be regarded in a Court as 


à Contract to transfer after the vendor acquires the title and will fasten upon the property 


as soon as the vendor acquires it (g). While it is true that the law of India does not 
recognise equitable assignment or equitable estate, it is diffloplt to say that the right of the 
transferee in such circumstances is a purely personal right which can only be enforced under 
section 18 (a) of the Specific Relief Act or by a suit for damages, for upon such a tragafer 
or afterwards acquiring the property an obligation undoubtedly attaches to the property 
under section 40 and the transfer also operates under section 43 on the interest acquired 
by the transferor. See also notes supra, Second Paragraph—Contractual Obligation 
under section 40 and Feeding the Estoppel under section 43. The interest of the 
transferee however, may not prevail against a bona fide transferee for value. In an Engligh . 
oase (h) it has been held that an assignment by a member of a profession of his — 
‘earnings is as regards receipts Accruing after the commencement of his subsequeni 
bankruptcy, inoperative against his trustee in bankruptcy. 


A mortgage of a future crop has been recognized, but such a mortgage will not 1178 
ù transferee without notice (i). 


Transfer of a chance of receiving a gratuitous payment at the discretion of an 


employer for services being or about to be rendered consists of a possibility and cannot be 
transferred (j). 


6. Property of any kind may be transferred, except as 
“What may be tranaferrea, Otherwise provided by this Act or by any 
os bother law for the time being in force (pp. 52-53). 


(a) The chance of an heis-apparent succeeding to 


estate, the chance of a relation obtaining a legacy on the deth 


of a kinsman, or any other mere posgbility of a like nature, 
cannot be transferred (pp. 53-59). | 


(b) A mere right of re-entry for breach of a condition 
subseguent cannot be transferred to any one except the owner of 
ti property affected thereby (p. 59). 


. 
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arising, secured or determined, cannot be transferred (pp. 44-68). 


val i ‘OF PROPERTY. ACT; ` = 
(o) An easement cannot be transferred — from: tho 
dominant heritagg (p. 60). 


a 


((d) In interest in property restricted i in its n to 
the owner personally cannot be transferred by him (pp. 60-64). . 


(dd) A right to futuge maintenance, in whatsoever manner 


„(e) A mere right to sue . . cannot be transf 
(pp. 65-66). | * 
(f) A public effice cannot be transferred, nor can the 
salary of a public offcer, whether before or after it has become 
payable (pp. 66-67). 


(g) Stipends allowed to military, naval, air force aad civil 


pensioners of the Crown, and political pensions cannot be 


transferred (vp. 67-68). 


“ (h) No transfer can be made (1) in so far as it is opposed 
=" the nature of the interest affected thereby, or (2) for an unlaw- 
fl object or consideration within the meaning of section 23 
of the Indian Contract Act, 1872, or (3) to a person legally 
disqualified to be transferee (pp. 68-72). 


(i) Nothing in this section shall be deemed to authorize a 


tenant having an untransferable right of occupancy, the farmer 


of an estate in respect of which default has been made in paying 
revenue, or the lessee of an estate under the management of a 


Court of Wards, to assign his,interest as such tenant, farmer r 


be (vp. 72-73). 


(1) Amendments.—The anly amendment made by the ames dot, 1990 
‘was to add clause (dd) as to a right of future maintenance. 


The words air foroe in clause (g) were inserted by the Repealing and Amending 


ot. 1927, ( of 1927), and the word “naval” by the Amending ot, 19 
(95 ‘of 1084). The words for compensation for fraud or for harm 


akadang ha a ra Bata aaa eee Tana lege! 


_ parpore” , by Act 2 of 1900. Clause (i) was added by Act 3 of 1886. eee 


_ 5 4 th v. Chandrapdi 105 25 47 Au. 


(2) Property of any kind.—These words indicato that 
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„ E TE ETE ERE 60 of the Code of Civil Precediare as to property 
* which cannot be attached, e.g., a service tenure or a right to future 55 or 
2 publio office or a pension; but decisions under the Code dfe no t ajways a safe 
guide (m); and a private alienation may be made of properti tho attanhment of 
which is prohibited, e.g., the tools of artisans (n). 


Property of any kind does not inolude future property (o), for a transfer of future 
property can only operate as a contract which may be specifically performed when saad 
property gomes into existence ; see note 8 to sec. 5, In present or in future.“ 


a Exceptions made by this Act.— These are set forth in the clauses to the 
„ section. 


(3) Exceptions made by any other law.—Restrictions are placed by Hindu 

law on. the transfer of coparcenary property and of property dedicated to religious uses. 

Mahomedan law imposes restrictions on the transfer of wakf property. Various local 

Acts as well as local customs restrict the transfer of agricultural tenancies. This is also 

the case with land held on service tenures, such as watan land in Bombay, karnam land 

in Madras, and ghatwal land in Bengal. Service tenures also fall under the exception 
in clause (d) of this section. 


les 


Clause (a) : Spes successionis. 


KC) Clause (a): Spes successionis. —The possibilites referred to in this clause are 


bare or naked possibilities and not possibilities coupled with an interest such as contingent 


remainders and future interest (p): see note 4 to sec. 5, Future interests in property.“ 
Suoh interests have been transferable by deed in England ever since the Real Property 
Act, 1845, seo. 6, now replaced by the Law of Property Act, 1925, sec. 4 (2). With refer. 
ence to a contingent interest the Judicial Committee said It is something quite different 
from mere possibility of a like nature of an heir-apparent succeeding to the estate, or 
the chance of a relation obtaining a legacy, and also something quite different from a mere 
right to sue. It is a well ascertained form of property—it certainly has been transferred 
in this country for generations—in respect of which it is quite possible to raise money 
and to dispose of it in any way the beneficiary chooses "’ (g). 


For instance A, a Hindu, owning separate property dies leaving a widow B and a 
brother O. O has only a bare chance of succesajon in case he survives B, and this spes 
Successionis he cannot transfer. But if 4 during his lifetime makes a settlement ofjhis 
separate property to his wife for her life and then to his son if he should have one, and in 
default of a son to B, B has an interest contingent on 4 having no son, and that interest e 
is transferable. 


‘When the rights of an adopted son are curtailed by an agreement giving the widow 
of the adoptive father the right to enjoy the property during her lifetime, 4e interest of 
the en is not a spes successionis but is a vested interest, enjoyment and possession only 


being pqstponed (r). 
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8. 6 0 (5) Transfer by heir- ap arent. — An heir-ap parent isa person who would be the 
er K he survived the propositus and if the propositus died intestate. Such a possibility ` 
10 in English law not ‘an interest or even a contingent title. The law was stated in Re 
Parsons (a) as followš—“' It is indisputable law that no one oan have any estate or interest 
at law or in equity, contingent or other, in the property of a living person to which he 
hopes to succeed as heir at law or next of kin of such living person. During the lifetime 
of such person no one can have more than a spes successionis an expectation or hope of 
succeeding to his property.” s, 


The chance of a Mahomedan heir succeeding is a mere spes successionis and cannot 
be the subject of a transfer or a release (i). 


Illustrations. 


A bas a wife B and a daughter C. O in consideration of Rs. 1,000 paid to her by A 
executes a release of her right to share in the inheritance to A’s property. A dies and C 
claims her one-third share in the inheritance: B resists the claim and sets up the release 
signed by C. The release is no defence, for it is a transfer of a spes successionis, and C is 
entitled to her one-third share but is bound to bring into account the Rs. 1,000 received 
from her father: Samsuddin v. Abdul Hoosein (1906) 31 Bom. 165. 


(6) Transfer by Hindu reversioner.—By the Hindu lew the right of a rever- 
sionary heir expectant on the death of a Hindu widow ig a apes successionis and its transfer 
is a nullity and has no effect in law (u). In Amrit Narayan v. Gaya Singh (v), the Privy 
Council said A Hindu reversioner has no right or interest in prœsenti in the property 
which the female owner holds for her life. Until it vests in him on her death, should he 
survive her, he has nothing to assign or relinquish or even to transmit to his heirs. His 
right becomes concrete only on her demise ; until then it is mere spes successionis.” For 
the same reason a relinquishment by or on behalf of a reversionary heir of the reversionary 

right to succeed is invalid (w). This rule of Hindu law was applied to Hindus indepen- 
dently of the present section by the Privy Council (z). Since the amending Act of 
1929, the present section applies directly to Hindus (y). 


(8) agg 45 Ch. D. 51, 55; In re Mudge (1914) 6 lah. 8 87, 88 LC. 550, (28), A.L. 341; 
anes 1.4. J. 211, A 10.275 i ye Iah. 
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Illustrations. 


(1) N, an Oudh Taluqdar, died leaving two widows and a reversionary heir J. The 


. widows set up a will of N which empowered them to adpot a son. J filed a suit to set aside 
the will as invalid, and in order to defray the expenses of the litigation transferred his 
interest to H for Rs. 25,000. The Court set aside the will and made a decree declaring 
that I was entitled to succeed as reveisionary heir. On the death of the widows I took 
possession of N’s villages. H sued J for possession but his suit was dismissed as J, at the 
time ofthe transfer, had no more than an expectancy and so had no interest which he was 


competent to transfer: Harnath Kuar v. Indar Bahadur (1923) 45 All. 179, 50 I. A. 69, 
71 I. C. 69, (22) A. PC. 403. 


(2) R on behalf of his wife and minor son effected a compromise with agnatio male 
relations releasing the minor's reversionary interest in the pioperty of his maternal] grand- 
father. The minor on attaining majority sued to recover this property. The suit was 
decreed. The reversionary interest was only a spes successionis and was therefore not an 
interest which could be the subject of a bargain: Amrit Narayan v. Gaya Singh (1918) 
45 Cal. 590, 45 I. A. 35, 44 I. C. 408. 


If the reversioner purports to release his interests to the widow, her interest is in no 
way enlarged and the release cannot take effect as vesting in her the absolute estate in 
the property left by her husband (z). Such a release might amount to an acknowledgment 
that the widow had an absolute right (a), but the acknowledgment would not be binding 
on any other person who may be the heir when the succession opens out (b). But if the 
widow claims a property as her own, and the reversioner allegos it forms part of her 
husband’s estate, and the dispute is bona fide settled between the parties, the settloment 
is binding on the whole body of reversioners, though the transaction might appear in 
one of its aspects as a dealing with a spes successionis (c). The reversioner “oan relinquish 


his right to say that the properties in dispute form part of the estate to which he is the 
reversioner”’ (c). | 


A transfer by a reversioner willnot when he succeeds to the property become valid 
on the principle, recognized in sec. 43, of feeding the grant by estoppel. . This principle 
is that if a man who has no title to property grants it by a conveyance which in form 
would carry the legal title, and subsequently acquires an interest sufficient to satisfy the 
grant, the estate instantly passes. But this principle has no application when the 

o contract of assignment refers to property which has expressly been rendered non-t#ans- 
able by the Legislature (d). l 

l * 

If the reversioner transfers, not his reversionary interest but the estate in prœsenti 

„as if he was absolutely entitled, the Madras High Court held in one case (e) that the trans- 

fer is validated by sec. 43 when he succeeds to the property; the distinction drawn being 

e between the transfer of an expectancy and the transfer of an immoveable property with an 

estoneous representation as to authority. A later Madras case () dissents on the ground 

that such a distinction would defeat the provisions of this section. The Allahabad 

High Court (g) has held that section 6 (a) applies to cases where professedly there is a 


transfer of a mere spes successionis or where parties knowing full facta fraudulently clothe 
cg haaa aaa amma anana Aan raaa a AKA aaa AANE AAS mana Bam AE AAN TAN ana aranana 
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4 6 the transaction in the garb of an out and out sale of the property but that where an 
d brroneous representation is made by the transferor to the transferee that he is the full 
owner of the property transferred and is authorised to transfer it and the transferee 
acts upon such representation then if the transferor happens later, before the contract of 
transfer has been rescinded, to acquire an interest in that property, section 43 comes 
into operation. The Bombay High Court (*) has also taken the same view. 


. Agreement by Hindu reversioner to tranafer.—An agreement by a reversionary heir to 
transfer or to relinquish his right of succession is also void (i). In Annada 1. Gour 
Mohan ( j) the Privy Council said that it is impossible for them to admit the commonsense 
of maintaining an enactment which would prevent the purpose of the contract, while per- 
mitting the contract to stand as a contract.” The Bombay High Court has held that the 
equitable doctrine which regards that done which ought to be done is excluded by the 
express prohibition in this ion and that an agreement by a person not to claim a 
share of an inheritance when it falls in is void (k). In some cases such agreements have (it is 

‘submitted erroneously) been held to be valid as agreements to take effect on a oon- 
tingency (I). The Allahabad High Court has in a series of cases (m) treated such agreement 
as valid, but the correctness of these decisions was doubted by Piggott, C. J., in Chahlu v. 
Parmal (n), and they must be taken as overruled by Annada v. Gour Mohan (o). The case 
of Chahlu v. Parmal (p) was, however, a peculiar one and called for the application of 
another doctrine. There were four separated brothers, A, B,C and D. B died and A 
took his share and remarried his widow. Then D died and A agreed with C not to claim 
D's share after Ds widow should die. But when Ds Widow died he did claim a share 
and the dispute was settled by a compromise that A should keep B’s share and that C 
should keep D’s share. This was a valid family settlement, and even if A’s agreement 
not to claim D's share was invalid, yet A could not claim that share without bringing B's 


share into account. 


As an agreement to transfer a reversion is void the Court will not allow such an 
agreement to be embodied in a consent decree (q). But if a suit has been filed on an 
invalid agreement to assign the reversion, it may become the subject of a valid 
compromise after the reversion has fallen in (r). 


Although an agreement to transfer a reversion is void, yet an alternative promise 
may constitute a valid substituted contract under sec. 58 of the Indian Contract Act. 
In Mahadeo Prasad v. Mathura Chaudhurt (s) there was an agreement between the mort- 
gagor and the mortgagee by which the mortgagee agreed not to recover the balance due 
on his mortgage during the lifetime of a Hindu widow, and at her death to accept in dis- 
Garge either a share of the mortgagor's reversion in three villages owned by. the widow 
or a share in another village owned by the mortgagor. This was held to be invalid as 
to the three villages, but valid as to the other village. 


AR) Vithabai Dattu Patiar v. Malhar Shankar Lalita Prasad m Singh 6 
40 Bom. L.R. 7 1 A.B. 228. (1088) 149 I. 15 er (335 AB 165. * 


0 Annada v. Gour Mohan (1 251 50 a 929, | (m) Nasirul H 55 (1011) 
"GLA, 200, Tè C sul ert PO, 180 5 Au. 457, 580: K 
ameuddin v seein (1906 ) 3 v. Ali Nabi 18150 33 Ali, 414, by 1. 6. 
Bom. 166: 035: M Rv 
ane shad 95 29 1.6. vit . (3018) 18 Au. L. J. 110, 27 z 0. 
Birks angan Da DEE | w gay aanen aroos 
Bn 1. C. £0, C20) L.. Las: nai pa 7 
Jade Shak N. Bont Madho (1987) 188 | (%% Ramasami v. 1 ; Ng Mad 18. 
18 1. , 


0 2 1 0 
5 Y: Narain 10m) ct Yi, 


3 Ton Baphirmjun v. Ngreka MALA user) 8 Onl 0 anew 29 ‘ai. ‘a 205, 15 ta. en. * 


p E WHAT MAY BE TRANSFERRED. | $7 


| __Betoppel of reversioner.—Although both the transfer and the agreement to transfer S. 60 

æ reversionary interest are void, yet a reversioner may be estopped from claiming ta. 
the reversion by his conduct if he has 996 by a widow or other 

timited heir (i). | ö 


N Illustrations. 
(1) A Hindu widow executed a deed of gift of a part of her husband's property to 
D. F who was then the nearest reversioner joined in the deed. On the widow's death F 
‘claimed the property pleading that the gift was invalid. F having consented to the 
gift is &topped from disputing its validity: Basappa v. Fakirappa (1922) 46 Bom. 202, 
64 I. C. 214, (22) A.B. 102. 


(2) Tayava, a Hindu widow, disposed of the greater part of her husband's property 
by three deeds executed and registered on the same day. The first was a deed of gift to 
her brother which was attested by the reversioner Annagowua, the second waa a deed of 
sale to Annagowda, and the third was a deed of sale to Mer son-in-law. All the deeds 
formed part of the same transaction and were executed with Annagowda’s consent. The 
Privy Council said If some other person than Annagowda had been, at the death of 
Tayava, the nearest heir to her husband, it might have been open to him to question all 

-or any of the three deeds but Annagowda himeelf being a party to and benefiting by the 
transaction evidenced thereby was precluded from questioning any part of it: Ramgouda 
v. Bhausaheb (1927) 52 Bom. 1, 54 I. A. 396, 402, 105 I.C. 708, (27) A. PC. 227. l 


This is particularly the case if the reversioner had been a party to a compromise (u), 
or family settlement (v), entered into by a widow or other limited heir which involves an 
alienation of the estate by her and if he has benefited by the transaction. Different 

considerations prevail, if the renunciation or relinquishment proceeds on a settlement 
of conflicting claims or bona fide disputes (w) 


Illustrations. 


(1) A Hindu died leaving as his heirs two daughters. Nevertheless two separated 
-cousins claimed the inheritance and the dispute was settled by a compromise under which 
the property was partitioned and a fourth share was allotted to each cousin and daughter, 
as absolute owner. On the death of one daughter without issue the sons of one of the 
-cousins claimed to succeed to her quarter share as reversionary heir. The court held 
that as they had taken the place of their father and had, ever since his death, enjoyed 
® -possession of the share allotted to him they were estopped from claiming as reversionary 
-heirs : Bahadur Singh v. Ram Bahadur (1923) 45 All. 277, 71 I. C. 405, (23) A.A. 204. 


(2) A Hindu governed by the Benares school of law dies leaving a widow and three 
daughters, two of whom have sons. The widow claimed to be absolutely entitled to 
” certain properties which the daughters said belonged to their father. As there wasa doubt 
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about their. rights, the members. of the family agreed and arranged among themselves 
that the whole property should be divided among the daughters and their sons, the widow 
surrendering her share. Each daughter accepted the property allotted to her in severality 


in lieu of the undivided share in the whole estate which would have devolved upon her 


on the mother’s death and abandoned the right of survivorship on the death of either of 
her sisters. Thirty-eight years later, after the death of the mother and two sisters, the 
third sister aued as heir of her father to recover a property sold to the defendant by one 


of the deceased sisters. The Privy Council said that in view of the favour shown by. 


the court to family arrangements and the long period of time which had elapsed since 
the arrangement was made the plaintiff oould not be allowed tő repudiate the 
arrargement and impeach a sale which had been made upon the faith of it: M st, Hardest v. 


Bhagwan oe (4919).24 Cal. W. N. 105, 50 LC. 812 P. C. 
enn en and famil arrangements do not operate as transfers of the reversionary 


‘interest, but as said by the Undicial Committee in Rani Mewa Kuwar v. Rani Hulas 


Kuwar (x) are based on the assumption that there was an antecedant title of some 
kind in the parties and the agreement acknowledges and defines what that title is. A 
compromise implies an existing dispute but a family arrangement may be concluded 
for the avoidance of future disputes (y). 


(7) Mahomedan law and transfer of spes successionis.—The present 
section does not apply in terms to mahomedans : see sec. 2 above. But the rule of Maho- 
medan law is the same. The transfer of an expectancy is invalid under that law (2). 


(8) Transfer of spes successionis in the Punjab.—The High Court of Lahore 
has held that the transfer of an expectancy is valid in the Punjab where the Transfer 
of Property does not apply (a) and that a declaratory suit with reference to a spes suc- 
ceasionis is maintainable (b). The law applicable there is in substance the rule of 
English law stated in the next following paragraph. 


(9) English law as to transfer of spes successionis.—An expectancy in 
English law is not property which can be assigned. But English law differs in this 


respect that as there is no express prohibition of such an assignment, the assignment, 
if made for value, operates as a contract to assign if and when the expectancy becomes 
an interest; and therefore the assignment is effectual as an assignment in equity. In 
re Hllenborough (c) Buckley, J., said if value be given, it is immaterial what is the form 
of assurance by which the disposition is made, or whether the subject of the disposition 


is capable of being thereby disposed of or not. An assignment for value binds the 


conscience of the assignor. A Court of Equity as against him will compel him to do 
that which ex hypothesi he has not yet effectually done. Future property, possibilities 
{nd expectancies are all assignable in equity for value: Taslby v. Official Receixer (d). 
But when the assurance is not for value, a Court of Equity will not assist a volunteer.” 


(10) Chance of a legacy.—The chance of a relation or friend receiving a legacy, 
is a possibility even more remote than the chance of succession of an heir, and is no 


transferable (e). 
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. (11) Other possibilities of a like nature.—The usual illustration of a possibility 
is the next cast of  fisherman’s net. There is no certainty that any fish will be caught — 
and the fisherman has no interest in the fish until they are caught. An agreement for 
the sale of karnam lands after they should be enfranchised in the name of the tranaferor 
is an agreement for the transfer of a pos:ibility and is therefore void (f). There is a 
conflict of decisions as to whether a right to receive future offerings at a temple can be 
assigned. Some cases take the view that the chance that future worshippers will give 
offerings is a mere possibility which cannot be transferred (g), while others hold that 
the right to receive offerings is not 30 uncertain, variable and limited as to pass out of 
the conception of the law (A). Offerings that have actually been made may, of course, 
be transferred; and the Bombay High Court has held that the priest's share of the utpat 
or net balance of the offerings to an idol may be attached (i). Future wages of a servant 
before they are earned are a mere expectancy which cannot ba attached of sold (j). 
Before the completion of a sale a vendor's interest in the puschage money is only a possibili- 
ty which cannot be transferred (k). But when land which hdl been acquired under the 
Land Acquisition Act, was restored by Government to one of the owners on his under- 
taking to transfer their respective shares to the co-owners, the latter had a beneficial 
interest in the land and not a mere possibility (I). As to the words of a like nature 
ithas been held that they indicate possibilities of the same kind as the chanceof a 
legacy (m), or a chance of being paid a gratuity (n). But a contract for the sale of 
a property which is not the vendor's at the time of the contract, but which the Kengor 
thinks of acquiring by purchase later on, is not bad in law (o). 


Ginie (b)—Right of re-entry. 
(12) Clause (b)—Transfer of right of re-entry.—-This is the right referred 


to in sec. 111 (g) which the lessor has against the lessee for breach of an express condition — 
which provides that on its breach the lessor may re-enter. Such a condition is a oone 


dition subsequent defined in sec. 31 which divests an estate which has already vested. A 
right of re-entry implies an estate of reversion and cannot be transferred apart from the 
estate to which it belongs. The transfer of the roversion, i.e., of the lessor’s interest, 
carries with it the right of re-entry. This is the law under sec. 109 of this Act (p), and 
also under sec. 141 (1) Law of Property Act|English], 1925. It was also the law under 
the Statute 32 Hen. 8, c. 34, which was applied in a Calcutta case (g) to a lease before 
the Act. 


© The expression mere right of re- entry means a right of re-entry apart from any 
interest in the property. If not accompanied by an interest in property it is a personal 


licence and not transferable. This is illustrated by the case of In re Davis & Co., ez- e 


parte Rawlings (r). Goods were delivered under a hire purchase agreement which gave 
the bailor a right to enter the premises where the goods were T and take possession 
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in default of payment of any instalment. The bailor assigned: his rights under the agree- 
mont by way of security to his creditor ; but it was held that the creditor could not enforce 


| Abe right of re-entry as it was only a personal Heence which was not assignable, 


Clause (c)—Transfer of easement. | 
: (13) Clause (c)—Transter of easement.—An easement is defined in seo. 4 of 


the Easements Act 5 of 1882 as a right which the owner or occupier of certain land 


possesses, as such, for the beneficial enjoyment of that land, to do and continue to do 
something or to prevent and continue to prevent something being done, in og upon, or 
in respect of, certain other land not his own.” An easement includes a profit a prendre, 
.¢., & right to,enjoy a profit out of the land of another; see Easements Act, sec. 4, ill. 
(d) (a). An ment cannot be detached from the dominant heritage but passes with it 
as a legal incident of the property transferred. This is enacted in seo. 8 of this Act and 
in seo, 19 of the Easements Aet. The present section in effect enacts that there cannot 
be an easement in gross (t). A thing in gross exists in its own right, and not as an 


: appendage to another thing. An easement cannot be in gross, for it must be a right 


over one piece of land for the benefit of another piece of land and therefore cannot be 
transferred without the land that has the benefit of it. Rights of way which may be 
enjoyed irrespective of a dominant heritage are sometimes called easements in gross, 
but this is an incorrect use of the word(u). 


In India there are various rights which resemble easements, but are really not 
easements. They are customary rights saved by seo. 2 (b) of the Easements Act (v), 


such as a Kamaki right to collect leaves for manure and to pasture cattle (w); a right 


to use land of another person for a holi festival (2), or for a bathing ghat (y), or for a 
burial ground (z), or for the celebration of the mohurrum (a), or of the Ram Lila (b). 
Such rights are independent of any dominant heritage. See Easements Act, seo. 18 
and illustrations. 


The section refers to the transfer of an existing easement and not to the grant of an 
easement. The grant of an easement is not a transfer of property (c); and the 
provisions of the Transfer of Property Act have no application to the creation of 
ensements (d). An easement may be released in favour of the owner of the servient 
tenement but such a release effects not a transfer, but an extinction of the easement (e). 
The imposition, acquisition and transfer of easements, is governed by the a ia of 
Chapter II of the Easements Act (secs.,8-18). 


Clause (d) Restrioted interests. 
(14) Clause (d)—Restricted interests.— An interest restricted in enjoyment to 


the owner personally is by its very nature not transferable, unless the restriction is void 


under sec, 10. A transfer of such property would defeat the object of the restriction. 
For instance the object of a right of pre-emption is to prevent the introduction of strangers 
a T 
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; as 06-sharers, and the sale of such a right to an outeider would defeat that object. A 
grant for parwarish is restricted in enjoyment to the grantee and cannot be alienated (f). 
In the case of a religious office Macpherson, J., said—‘‘ Such a sale would 
destroy the endowment, or have the effect of defeating the whole object of its 
creation. There would be no guarantees that the service would be properly kept up; 
for the purchaser whoever he might be—even if a Mohamedan or a Christian—would have 
the right of performing the worship of this Hindu idol (g). Again with reference to the 
sale by Urallers or trustees of a Hindu temple, the Privy Council said that where the 
founder, of a religious endowment may be supposed to have established a corporation 
with the distinct object of securing the due performance of the worship, and the due 
administration of the property, by the instrumentality and at the, discretion of its 
members, they have no power to transfer their right (A). For this reason ageligious office 
is not a transferable property (i). The office of shebait of a temple(j), or mohunt of a mutt 
(k), or mutwalli of a wakf (I), cannot be transferred. 4 yfritti is not saleable property 
(m); nor the right of a village joshi to perform religious ceremonies at the house of 
his yajman (n); nor the birt maha brahmani or right to officiate at funeral ceremonies (o). 


A pala or turn of worship, and the pujari’s right to receive offerings are res extra 
commercium and cannot be alienated ( Dh though by custom they may be transferable to 
another Brahman (9). The sale of yajman vahis or pilgrim visitor's books is not in- 
valid but the sale carries with it no right to act as guide to the pilgrims (r). 


(16) Custom.—It has been held in several cases that the inalienable character of 
a religious office may be affected,by custom, and alienation to members of the founder: 
family or of the priestly family has sometimes been permitted (a). Rankin, C. J., in 
Panchanan v. Surendra Nath (t) said that some of the cases on this point (u) ought not 
to be followed; and pointed out that the Privy Council in Raja Vurmah v. 
Ravi Vurmah (v) said that a custom sanctioning the sale of a trusteeship for the pecuniary — 
advantage of the trustees would be bad in law. 


The cases cited in this paragraph refer to Hindu religious offices and were decided 
before the Amending Act of 1929. Now that this chapter of the Act supersedes the Hindu 
Law it is open to question whether a customary right of transfer can be recognized, if it 
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oduiflote. with seo. 81d). Possibly where the interest in the enjoyment of the office. is b 


‘eustdm resteloted. not to the incumbent 


but to the members of his family, a 


J ma a a E Ce A 


~ (16) Service tenures.— In service tenures the interest in the land is the remunera . 
tion for the personal service to be rendered. It is therefore a necessary incident of such 
tenures that they should be incapable of alienation. Thus ghatwal tenures in Bengal, 
‘created to. provide a local military and police force are inalienable (w), and cannot be- 
sold in execution of a decree against the ghatwal (x), but if the preformaace of military 


service is abolished, as in the case of palyan 
who holds chakran lands cannot alienate them beyond. 
dar in Bombay cannot alienate watan land beyond 


valid (y). A chowkidar in Ben 
the term of hig dice (2). re 


his lifetime to a person who is not a member of the watan family (a). 


land in Madras, the alienations would be 


The prohibition 


against alienation in the Wafan Act is not absolute, for seo. 6 allows alienation with the: 
sanction of the Collector afid a watandar may be estopped from impeaching his. 


alienation (b). 
to the prejudice of his successor (c). 


service in a temple cannot be alienated (d). 


Karnam lands in Madras cannot be alienated by the holder of the office- 
Inam lands or the performance of swastivachakam: 


But a right to money charged upon land 


with the object that religious ceremonies should be performed may be transferred, for- 
if the performance of ceremonies is not a condition precedent to payment it does not. 


constitute a religious office (e). 


Muafi lands, i. e., lands granted with a remission of 


revenue to certain brahmins and their descendants on condition that they should give 
their blessings to the Maharaja of Nepal are transferable (f). 


Land held on service tenure may lose its character of inalienability. In Radha Bai 
v. Anantrav (g) West, J., said When an estate is freed from its connection with a public- 
office, the reason arising from that connection for the preservation of the estate 


‘intact and unencumbered necessarily fails.“ Again in Bhagwat Baksh Ray v. Sheo. 
Prosad Sahu (h), it was said that on principle, it may well be maintained that when 
‘service can no longer be enforced and the tenure consequently ceases to be a service 


tenure, the land can be alienated.” Accordingly a ghatwal tenure loses its character of 
inalienability when the services have been commuted by a money payment (4), or the- 
tenure on military service has been abolished (j). 


Resumption of service tenure.— A service tenure may be (1) a grant of an office for 
which the land is the remuneration, or (2) a grant of land burdened with a condition of 
service. In case (1) the land is prima facie resumable, but in case (2) the land is not 
oe unless a condition of resumption is expressed in the terms of the grant or 
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F 
"implied from the oiroumstanoes under which it was made (k). The onus is on the 8. 4 
-grantor to prove such a condition (k). 


But once the tenure has been established it is not terminated by 8 and 
desuetude but it is ‘‘ necessary to find something done or omitted to be done on the 
part of the Government, as the grantors, which would have the legal effect of a surrender 
and regrant of the lands on new terms, or, at any rate, of a release of the right to 
appoint the ghatwal and call for the performance of the services” (D. 


(17) Right of pre-emption not transferable.—The right of pre-emption, has 
been deffhed as a right in the event of a sale to purchase the property upon agreed 
terms” (m). It can only be exercised as to immoveable property. It is a purely 
personal right which cannot be transferred to a stranger. The object of the right is to 
prevent the introduction of strangers as co-sharers and#the right is enforced on the 
assumption that the introduction of strangers causes inconvpnience to the pre-emptive 
co-sharers. It is a transient right in its very inception and gature, and being a personal 
privilege of the pre-emptor cannot be transferred to anyone except the owner of the 
property affected thereby (n). Where a pre-emptor in anticipation of his success in a 
pre-emption suit transfers the ‘‘pre-emptional” property, he is not entitled to enforce 
his right of pre-emption (o). But a plaintiff who has obtained a decree for pre-emption 
may mortgage his rights under the decree in order to put himself in funds to pay the 
purchase money for the pre-empted property (p). The right of pre-emption is a 
Mahomedan law right and that is the only system of law which provides substantive 
rules for its enforcement (q). This law is applied as between Mahomedans as a matter . 
of “ justice, equity and good conscience” by all the Courts in India except in thé 
Madras Presidency where the Gourts have declined to apply it on the ground that it 
places a restriction on liberty of transfer (r). The right of pre-emption has reoeived 
statutory recognition in the Punjab by the Punjab Laws Act, 1872, and in Oudh by the 
Oudh Laws Act, 1876. The right also exists by custom among Hindus in Behar (a) 
and certain parts of Gujerat. See Mulla's Principles of Mahomedan Law,“ 10th ed., 
sec. 180, 


The right of pre-emption is sometimes given. by contract or covenant. When a 
purchaser gave a right of pre-emption to one of his vendors if he could raise the price 
before a certain day without the help of others, the right was held to be incapable of 
assignment (t). 


„ (174) Contract.—The benefit of a contract can be assigned as an actionable claim, 
This is however subject to two exceptions in the case of an executory contract, (1) when 
the contract is one which had been induced by personal qualifications or considerations 
as to the parties to it, and (2) when the benefit is coupled with an obligation which the 
.assignor is bound to discharge (u). Thus when R agreed with M to grow indigo for him 
taking the seeds from M’s factory and cultivating according to M’s instructions, it was 
heid that the contract was entered into with reference to the personal position and 
— 6 of M, and that he could not aasign it (v). In such a case the enjoyment 
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< 
ssai ‘of the benefit of the contract is restricted to the party personally and cannot be 
transferred. In a similar case (w), A agreed to manufacture salt for B, and the terms 
of the contract allowed B credit for payment, and a discretion as to the quantity of 
salt to be demanded, and it was held that B could not assign the contract. See in 
this connection note . of Contracts” under sec. 130. 


Clause (dd) Maintenance. 


(18) Clause (dd)—Transfer of right to maintenance.—This clause is new 
and was added by the amending Act of 1929. Before the amendment there was a 
eon fliet of opinion whether a right of future maintenance when it was fixed by a decree 
‘was transferable, it being held in Madras that it was (x), and in Calcutta that it was 
not (y). The amendment supersedes the Madras decisions. Section 60 of the Code 
of Civil Procedure exempts a right of future maintenance from attachment (2). 


The effect of this clatise is that the assignment of a decree for maintenance would 
be valid as to maintenance already accrued due but not as to future maintenance. 


The words in whatsoever manner arising, secured or determined” are very com- 
prehensive ; and it is submitted they overrule cases in which when the right has been 
created by a deed of transfer it was held that the question whether or not the right was 
alienable depends upon the int2ntion of the parties as expressed in the deed (a). 


The right of a Hindu widow to maintenance is a personal right and from its nature 
incapable of assignment (ö); but arrears of maintenance can be attached and sold like 
any other debt (c). The interest of a Hindu widow in land which has been allotted to 
her for her maintenance is not property which can be attached (d). But if land is 
assigned to a Hindu widow in lieu of maintenance, the transfer of such land is not a 
transfer of a right of maintenance and is valid during the widow's lifetime (e). When 
villages were allotted to a person, under a compromise, for his maintenance and without 
power of transfer during his brother’s lifetime, the Privy Council held that his interest 
was a right of future maintenance and could not be attached (f), but allowed a receiver 
to be appointed to realise the rents and pay thereout what was sufficient for the main- 
tenance of the judgment-debtor and the balance to his creditors. 


A hereditary grant of an allowance of paddy out of the melwaram of land is not a 
right to future maintenance (g). Grants out of the revenue of an impartible estate for 
the maintenance of cadets of tho family are alienable with a reversion to the grantor 


on the death of the last male heir (1). ‘ 
(w) urukkul v. Kadir Ammal | Krishna, npr; Ashfag Mahomed Khan 
a 4180405 17 Mad. ud. 168. | v. Nazir Banu (1042) OW.N. 859, 20 
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An annuity granted by will is not a right to future maintenance and may be attached 
or sold (i). There is, however, a difference between a maintenance allowance and an 
annuity (j). A vested life interest under a will in a definite fund or income of a property 
is transferable (k). An annuity granted by way of maintenance by deed which creates 
a charge on land, has been held to be alienable (); but in view of the words ‘in what- 
soever manner arising secured or determined’ it is doubtful if this decision is still good 
law. Thus in Bibi Haliman v. Bibi Umadatunnissa (m) the Patna High Court came 
to the conclusion that a right of this nature though made a charge on immoveable pro- 
perty could not be transferred. When a settlor creates a trust of his property and 
reserves an allowance for himeelf, the allowance is not maintenance within this clause (1). 


Clause (e)—Mere right to sue. 


(19) Clause (e) — Transfer of a mere right to sue.—SBefore the amending Act 2 
of 1900 this clause was— a mere right to sue for compenedtion for a fraud or for harm 
illegally caused cannot be transferred.” The amending Act of 1900 widened the clause by 
omitting the words italicized, and at the same time restricted the definition of actionable 
claim (which formerly embraced all claims which a civil Court recognised as affording 
grounds for relief) to debts and beneficial interests in moveable property not in possession. 
The effect of this amendment was to make clear the distinction between property and 
a right to sue. For before the amendment a right to sue for damages for breach of 
contract would have been an actionable claim although such right was not property nor 
attachable as such. Again the fogmer definition was inadequate, for it was limited to 
rights of suit for damages for tort. Such rights are undoubtedly not assignabl:; but 
there are other rights to sue arisifig out of contract which also cannot be assigned (o). 


Courts of Equity recognized as a general rule that choses in action or actionable 
claims were assignable, but on this general rule engrafted an exception as to naked rights 
of action on the analogy of the common law against champerty and maintenance (p). 
This exception, it is sometimes said, is enacted in clause (e) of this section (q). But the 
specific rules of English law against champerty and maintenance have not been adopted 
in India (see note 23 below), and English decisions on what is a naked right of action 
are not always a safe guide in determining cases arising under seo. 6 (e). 


A right to sue is personal to the party aggrieved and there can be no assignment of a 
right to sue for damages for tort or for breach of contract (r). For the same reason a 
mere right to sue is not an interest which vests in the receiver in Insolvency (s) or which 
can be attached; see Code of Civil Procedure, sec. 60 (1) (e). 
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TRustratione. 
(1) B publishes a libel of A. A assigns his right to sue B for damages to 0. The 


sasigoment is invalid as an assignment of a mere right to sue, and O has no right to 
recover damages from B. 


(2) A contracts to buy goods from B. On due date A fails to take delivery and Bgells 
the goods in the open market at a loss of Rs. 13,000. B sells the right to recover these 
damages to O. The assignment is invalid as an assignment of a mere right to sue, and C 
cannot recover the damages from A: Hirachand v. Nemchand (1923),47 Bem. 719, 
LO. 465, (28) A.B. 403. 


(8) purchases from B his inam land with all rights appertaining thereto, such as 
the right to recover rents, A then sues B’s land agerit for negligently omitting Ito recover 
rents. The claim is either in tort or for breach of contract and the assignment of such a 
claim is the assignment of a mere right to sue and is invald: Varahaswamé v. 
Ramachandra (1915) 38 Mad. 188, 18 I. C. 520. 


(4) 4 maliciously procures the attachment of B’s property. B has the right to sue 
A for damages for wrongful attachment and assigns his right to damages to O. The 
N is of a mere right to sue and is invalid: Pragi Lal v. Fateh Ohand (1883) 
all. 7. 


A olaim for compensation for use and oooupation against a tenant holding over 
has been held to be one sounding in damages and therefpre not transferable (t). 


(20) Transfer of mesne profits, rents, etc. On the other hand a 
may have a right to sue in virtue of ownership of property transferred to him. In Glegg 
v. Bromley (u) Parker, J., said“ It is to be observed that an equitable assignee of a 
chose in action, whether it is legal or equitable, could institute proceedings and maintain 
Proceedings for ite recovery. The question was whether the subjectmatter of the 
assignment was, in the view of the Court, property with an incidental remedy for its 
recovery or was a bare right to bring an action either at law or in equity.” Thus in 
Nis v. Torrington (v) the respondent purchased property leased, with a right to recover 
damages previously accrued for breach by the tenant of the covenant to repair; and 
Scratton, L. J., said So in this case when the respondent, who has brought the freehold 
teok also an assignment of the right to recover damages for dilapidations against the 
first lessee, he was not buying in order merely to get a cause of action; he was buying 
property and a cause of action as incidental thereto.” On the same principle a bare 
gight to sue for mesne profits cannot be assigned, as mesne profite are unliquidated 
damages and not a debt (w). So also an attachment of profits which had not become due 
was held to be an attachment of a mere right to sue which could not be the subject-matter 
of sale (x), but if a sale of land is acoompanied with an assignment of mesne profita already 
accrued due, the assignment is valid (y). This distinotion was not noticed in a Madras 
oase (z), but it was pointed out in clear terms in a later case (a). So also & transfer of land 
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with rents already accrued due is valid (b). ‘The Patna High Court has held that a transferee 
of land and of mesne profits already accrued due cannot maintain a suit for the mesne profits 
as such profita are damages and not a debt (c). It is submitted that this is erroneous and 
ignores the effect of the word “mere” which limits the prohibition to transfers which purport 
to transfer nothing but the right to sue (d). The Chief Court of Oudh has held that the 
transferee of a debt may sue to recover the debt but not for interest before the assignment 
elaimed by way of damages under seo. 78 of the Contract Act (e) ; see sec. 8, para 5, below, 


0 Illustrations. 


(1) A is the owner of a tank which subsides owing to the removal of pillars in a coal 
mine underneath owned by B. A has aright of suit against B for damages for infringement 
of his easement of support. 4 transfers the tank and his right of suit to C. O can sue 
B for damages as his right of suit is incidental to the transfer of the tank: Jagannath 
Marwari v. Kalidas (1929) 8 Pat. 776, 120 I. C. 626, (29) A.P9245. 


(2) A is the owner of land of which B is wrongfully in possession. 4 hasa right to 
sue B for mesne profits. If 4 transferred that right to C, the transfer would be invalid as a 
transfer of a mere right to sue: see Shankarappa v. Khatumhi (1932) 56 Bom. 403, 141 
I. C. 488, (32) A.B. 478. But if A sold the land to B and assigned to B his right to sue 
for past mesne profita the assignment would be valid as incidental to the transfer of the 
land: Manmath Nath Mullis v. Shaikh Hedait Ali (1932) 59 I.A. 41, 11 Pat. 266, 36 
C. W. N. 281, 55 C. L. J. 152, 62 ML. J. 287, 1932 A. L. J. 341, 34 B. L. R. 489, 135 I.O. 635, 
(32) A. PC. 32. 


e 

If a guardian sells the property of a minor in fraud of the rights of the minor, the 
minor may on attaining majority sue to set aside the sale. But until the sale is set aside 
the property does not belong to the minor and if he sells it the sale is a transfer of e 
mere right of suit and invalid (f). On the other hand if a manager of a joint Hindu family 
sells joint family property I without necessity it has been held that a coparcener 
has still an interest in the property which he can sell without sueing to set aside 
the manager's sale and that the ooparoener's sale is a transfer of property with an 
incidental right of suit (g). 


(21) Mere right to sue distinguished from actionable claim.—An actionable 
qclaim is property and the assignee has a right to sue to enforce the claim (A). B cannot 
aue for a debt dus to A, nor can A assign to B the bare right to sue for the debt due to 
4. But if, A assigns the debt to B, then B may sue to recover it as a debt due to himself, 
A right of contribution is not a mere right to sue but is an actionable claim which may be 
assigned (i). The assignment of differences on cross contracts has been held to be valid 
as an assignment of a debt or actionable claim and not of a mere right to sue (J). 


But a debt or actionable claim must be distinguished from a right to sue for damages. 
Ader breach of a contract for the sale of goods nothing is left but a right to sue for damages 
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| „whioh cannot be transferred (k). But before breach the benefit of an exeoutory contract 
' for the sale of goods may generally be transferred and the buyes has the right to sue for the 


goods (27). A right to mesne profits is a mere right to sue which cannot be transferred 
(see note 20 above), but the right to the profits of a village actually accrued due at the date 
of the transfer is a debt which may be assigned (m). If a certain sum of money is due from 
a person that sum of money is recoverable on assignment even though a caloulation 


may be necessary to determine the exact amount (n), and the right to recover a 


definite amount in the hands of an agent may be assigned (o). As to whether the right. 


| to.recover such money as may be found due on taking an account from an agent can be 


the cases are conflicting. In some cases it has been held that such an assignment 
is not of a mere right to sue but of money belonging to the principal which is in the agent’s 

hands and that it is a debt although the amount remains to be ascertained (p). In 
others it has been held that the assignment is of a mere right to sue the agent for failure 
to pay (g). The distinctions between a transfer of a mere right to sue and a transfer 
of an actionable claim is well illustrated by the Privy Council case quoted in illustration 


(1) below. 


Illustrations. ` 

(1) A’s lessee had covenanted to pay the Government assessment or in 
default to be liable to A in damages. A sold the reversion to B and alse assigned to B 
his right to recover from the lessee certain instalments of assessment which he had paid 
owing to the lessee’s default. The High Court held the assignment to be void as an 
assignment of a mere right to sue. But the Privy Council held that the lessee’s failure 
to pay did not give rise to a claim for damages within the meaning of the clause in the 
lease, but a claim for reimbursement of the precise sum A had paid to meet the obligation. 
It was therefore valid as an assignment of an actionable claim: Manmatha Nath v. 
Hedait Ali (1932) 11 Pat. 266, 50 I. A. 41, 185 I. C. 635, (32) A. PC. 32. 


(2) A agrees to sell to Ba certain quantity of gunny bags deliverable on a future day. 
There aré no circumstances of a personal character in the contract. Before due date B 
assigns his beneficial interest in the contract to C. Thereafter A commits a breach of the 
contract. This is not an assignment of a mere right to sue but of an actionable claim and 
is valid. O is entitled to sue for damages for not delivering the gunny bags: Jaffer 
Meher Ali v. Budge Budge Jute Mills (1906) 33 Cal. 702. N.B.—This illustration 
should ‘be contrasted with the illustration Hirachand v. Nemchand (1023) 47 Bom. 
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recover the sum: Venkata Gurunadha v. Kesaba Ramiah (1926) 50 Mad. L. J. 54, 92 I. C. 
973, (26) A. M. 417. 


. (4) 4 is the land agent of zemindar B and fails to submit a ooounts, of two villages. 
B assigns his right to recover such sums as might be found due on taking an account to C. 


The assignment is of a mere right to sue and is invalid. C cannot sue A: Khetra Mohan 


v. Biswa Nath Bora (1924) 61 Cal. 972, 82 I. C. 411, (24) A.C. 1047. 


(5) Cand his t wo sons effected a partition. O then discovered that some outstanding 
due to a milk business carried on by the family firm had been fraudulently exoluded m 
partition. O by deed transferred the right to these outstandings to the plaintiff. The 
transfer was not invalid as a transfer of amererightto sue. It was a transfer of an action- 
able claim with an incidental right of suit either against the original debtors or against 
the sons as agents: Ramiah vu bmani (1913) 24 Mad. LS. 313, 18 I. C. 138. 


(6) A executed a usufructuary mortgage for a oertain sum. The mortgage deed 
specified that out of this sum a portion was left with the mortgagee for payment to K. The 
mortgagor assigned his right to B. The assignment was not of a mere right to sue, but of 
an actionable claim: Tikam Singh v. Bhola Nath (1937) All. 666, (1937) A. L. J. 518, 170 
I. C. 975, (1937) A.A. 470. Other instances of transfer valid as transfers of an actionable 
claim are the transfer of the benefit of a contract to reconvey land (r); the transfer by a 
dispossessed mortgagee of his right to recover his mortgage money (s); a partner’s 
unascertained interest in a dissolved partnership (t) ; a transfer of a right to recover back 
the price paid on failure of the vendor to deliver possession (u). In a case from Bombay (v) a 
partner A released his share in the partnership to his partners and then assigned his share 
to B. A alleged that the release to his partners had been obtained by fraud. The Court 
held that what was assigned to B was A’s right to sue to set aside the release on the 
ground of fraud and that such a right could not be assigned. A right to the income of 
property payable to a beneficiary under a settlement may be assigned. It is not a mere 
right of suit even though further inquiry is necessary to determine the amount (w). 


(22) Transfer of decree.—A decree is neither an actionable claim nor a mere 
right of suit. When a olaim has merged in a judgment and has been deoreed, it is no 
longer a right to sue and is assignable as a decree although the original cause of action 


was not assignable. Thus a decree for mesne profits may be validly assigned (x). Aa. 


to execution of a decree by a transferee thereof, see Code of Civil Procedure, O. 21, 
rr. 16, 17. 


(23) Transfer of a mere right to sue and public policy.— The assignment ofa 
right to sue is as much epposed to public policy as is gambling in litigation. The English 
law of champerty and maintenance does not apply in India (y) and in this country such 
cases are decided with reference to sec. 28 of the Indian Contract Act. Gambling in 


litigation is. forbidden as opposed to public policy and when such agreements are 


elttortionate or oppressive they are not enforced, though compensation for legitimate 
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-experises may properly be awarded (2). In the undernoted case (a) the Privy Council 
condemned the practice of the Official Assignee selling land which was in the possession 
of a person who claimed to have purchased from the insolvent, as being in substance if 


not in form nothing more than the sale of a right to litigate. On the other hand, if the 
transaction is made bona fide with the object of assisting a claim believed to be just, a 


present transfer by a person who is not in possession and who has not yet established 
title thereto is not invalid (b). Both in England (c), and in India (d), a bona fide 
transfer of the fruits of an action is not illegal, for such an assignment is an assignment 


| ge property. 


Clause (f )— Transfer of publio office. 


(24) Clause (f)}—Transfer of Public Office.—A publio office is analogous to the 
case in clause (d), for a public, ↄffice is held for qualities personal to the incumbent. A 
publio servant is defined in the Indian Penal Code and a publio officer in the Civil 
Procedure Code, but there is no definition in this Act. In Henley v. Lyme Corporation (e) 
it was said that every one who is appointed to discharge a public duty, and receives a 
compensation in whatever shape, whether from the Crown or otherwise, is constituted 
a publio officer.” 


It is opposed to publio policy that a public officer should transfer the salary of his 
office, for the salary is given for the purpose of upholding its dignity and the proper 
performance of its duties (f). In Grenfell v. The Dean and Canons of Windsor (g) Lord 
Langdale, M.R., said— There are various cases in which publio duties are concerned, in 


which it may be against public policy that the income arising for the performance of 


those duties should be assigned ; and for this simple reason, because the public is 


interested, not only in the performance from time to time of the duties, but also in 


the fit state of preparation of the party having to perform them.” 
The percentage a khot receives for collecting assessments is not salary (h). 
Sales of publio offices are forbidden in England by various statutes of which 49 


Geo. III, o. 126, seo. 3, is still in force in the presidency towns. Cases in India have arisen 


generally with reference to religious and village offices (i). An assignment of a gratuity 
payable to the legal representative of a publio officer is not prohibited (j). If there is a 


doubt as to who is the proper incumbent, a compromise of the dispute is not contrary 
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to publio policy (k). As to the attachment of the salary of publio officers, seeCode S 6 ©) 
of Civil Procedure, seo, 60 (I) (i). (e) 


Clause (g)—Transfer of pensions. — | 


(25) Clause (g)}—Transfer of pensions.—Civil and military pensions are not 
transferable and are also exempt from attachment under seo. 60 (g) of the Code of Civil i 
Procedure, 1908. There are similar provisions in the Pensions Aot 23 of 1871. In . 
Secretary of Stute v. Khemchand Jeychand (1) Melvill, J., said that the ordinary and well- 
known meaning of a pension was “a periodical allowance or stipend granted, age’ in 
respect of any right, privilege, perquisite, or office, but on account of past serviea err 
particular merits or as compensation to dethroned prinoos, their families, and depen- 
danta.” An allowance granted for other considerations is not within the prohibition 
and can be assigned (m). Thus a toda giras hak which is an allowance paid to girassias 
for police services is not a political pension (n). è 


A pension is a periodical payment of money by Government (o) and a bonus or, a 
reward is not a pension (p). A grant of land or of land revenue even though in lieu of 
pension is not a pension and is therefore transferable (g); though the Lahore High Court 
holds that a pension may take the form of an assignment of land revenue (r). An 
allowance made in lieu of a resumed grant of lands is not a pension (2). There is 
no presumption that a jagir is a political pension (t). 


A pension which the Goverment of India has by treaty with another sovereign power 
guaranteed to pay, is a politipal pension in its strictest sense (u); and ao is an allowance 
paid to a political prisoner, although the allowance is collected by the Government 
of India from a foreign State (v). Other instances of political pensions are allowances 
granted to the ‘‘Candyan pensioners” of Ceylon (w); to the members of the Mysore 
family (x); and to descendants of the Nawab of the-Carnatio (y). 


A pension retains its character as long as it is unpaid and in the hands of Governmént 
but as soon as it is paid to the pensioner or his legal representative or agent it can be Ta 
attached or transferred (z). w 


The prohibition does not apply to private pensions and pensions granted to alway 
servants can be attached and sold (a). . 


services) ; 

A. W. N. Mex (a grant of a share of zevont Muia v. 

ype aa . 1900) Salt Mahomed v. Mahomga (1867) 7 W.R. 160. sh, 
385. . 2 1.0. 100 grant of land in lieu of re v. Commandur (1869) 4 Mad. H. C. 
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In all probability this clause does not apply to pensions payable by a foreign State 


4 
Clause (h). 


(26) Clause (h).—Previous clauses have defined the kinds of property that cannot 


be transferred, but the scope of this clause is difficult to define. Sub-clause (1) seems to 


state the self-evident proposition that what cannot be transferred is not transferable. 


unlawful object or consideration within the meaning of sec. 23 of the Indian 
Contract Act.“ These words mean that the law does -not recognise such a transfer. 
In other words, when such a transfer is made the Courts will give no assistance either 
to the transferor to revoke it, ‘yr to the transferee to enforce it. 


(27) Sub-clause (1)—Opposed to the nature of the interest.— Res communes 
which belongs to nobody, such as light, air and water of rivers or the sea would be things 
which, from their very nature, cannot be transferred. Things dedicated to public or 
religious uses are classed as res extra commercium which cannot be bought or sold (c). 
Regalia, heirlooms, and debutter property (d) are therefore inalienable. A transfer of 
a service inam has been held to be void as opposed to the nature of the interest affected 
and also as opposed to publio policy (e). Most of the cases referred to under clauses 
(d) and (dd) would fall under this sub-clause. 0 


(28) Sub- clause (2 Unlawful object or considerhtion.— These are the words 
used in sec. 23 of the Indian Contract Act. They are disjunctive, for object means 
purpose or design. An assignment for a money consideration to defeat the provisions 
of the Insolvency Act is for a valid consideration but it is for an unlawful object (F). 
On the other hand a transfer of property to a prostitute for future cohabitation is a 
transfer for a consideration which is unlawful as it is immoral (g). A transfer of pro- 
perty in consideration of past cohabitation, however, has been held to be good (h). 


Where object or consideration partly lawful and partly unlawful.—The Act contains no 
provision corresponding to sec. 24 of the Indian Contract Act, with reference to a 
transfer which is partly lawful and partly unlawful. A transfer of occupancy land is 
(except in certain circumstances) void untler the Agra Tenanoy Act 2 of 190], buta 
transfer of lands comprising both zamindari land and inalienable occupancy land has 


been held to be valid as to the zamindari land (i). The Allahabad cases are xij consis- 
| war, and are collected in the judgment of Mukerji, J., in Dip Narain Singh v. Nageshar (J). 


Where possession delivered under an unlawful tranafer. Transfers for an unlawful 
object or consideration are void, but if possession has been given in pursuance of a transfer 
that is void for this reason, the general rule is in pars delicto potior est conditio possidentis, 


(b) See Bishambhar Nath v. Imdad AK (1891) 18 Kumar Bose (1020) 56 Cal. 1076, 121 1.0. 
nul. 216, 17 I.A. 181. i 745, (30) A.C. 171. asen a seis 
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and the transferee cannot recover the property he has professed to transfer (&). In sucha 
dans the Court would ngg act, but would say Let the estate lie where it falls (1), Seotion 
6 (h) does not annul this rule of law but only lays down that the Court will not enforce 
a transfer which will have the effeot of carrying out an unlawful object (m). To this, 
general rule that the Court will not interfere there are three exceptions which are enumere 
ated in seo. 84 of the Trusts Aot which is as follows: 


“Where the owner of property transfers it to another for an illegal purpose and such 
purpose is not carried into execution, or the transferor is not as guilty as the 
transferee, or the effect of permitting the transferee to retain the property 
might be to defeat the provisions of any law, the transferee must hold the pro- 
perty for the benefit of the transferor.” 


In the first case there is a locus paenitentiae until thesfraud is carried out and the 
transferor may sue to recover his property (n). The seoorſd oase is where the transferor 
is not as guilty as the transferee. In the analogous case of contract sec. 35 (b) of the 
Specific Relief Act allows a contract to be rescinded if the defendant is more to blame 

“than the plaintiff. The third case is where permitting the transferee to retain the property 
would defeat the provisions of any law, e.g. a transfer which would have the effect of 
withdrawing the property from the transferor's oreditors and so defeating the dw of 
insolvency (o). An exhaustive examination of the case law on this point by Tekchand, J., 
will be found in a Lahore case (p) where a possessory mortgage which contravened the 
provisions of the Punjab Land Alienation Act, 1900, because the mortgagee was a non- 
agrioulturist, was executed benami in favour of an agriculturist. The benamidar sued to 
recover possession but his suid was dismissed, and the Court held that the mortgagors 
were entitled to show the real nature of the transaction, and differed from a dictum of 


Sir Lawrence Jenkins that ‘‘ a deed cannot be avoided on the ground of fraud by a party 
to the fraud ().“ 


Where transfer is ultra vires.—Contracta which are ulira vires are not necessarily 
illegal (r). A contract which is ultra vires of a company is void not because it is illegal, 
but because the company has no power to enter into it (2). A company may be entitied 


to recover money lent notwithstanding that the loan was slira vires. In Turner v. 
Bank of Bombay (t) the Bank was held to be entitled to recover on an equitable mortgage 


in bpite of the prohibition in sec. 37 of the Presidency Banks Act, and in Amed Sati v. 


Bank of Mysore (u) a Bank was held entitled to. enforoe a mortgage although its memo- F 
#randum of association prohibited loans on mortgage. m 


(20) ection 23 of Contract Act.—Under sec. 23 of the Indian Contract Agt @ 


consideration or object is unlawful if (1) it is forbidden by law, or (2) is of such a 
that it defeats the provisions of any law, or (3) is fraudulent, or (4) involves or implies 
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ERN PEE of another, or the Courts regard it as (5) immoral or 
(8) 7 to publio pony: The akak naa sa aa aki a 
these heads 


(1) Forbidden by law.—A sub ease of a farm for the retail sale of opium. is void, as 


bbs sale of opium without a licence by the Collector in forbidden by the Opium. Act (v). 


Transfers of ocoupancy land have been held to be void as being forbidden by sec. 9 of 
the North-Western Provinces Rent Act, 1878, (w) or by seo. 20 of the Agra Gans Act 2 


Forbidden by law does not refer to prohibition by agreement or decree of Court (y). 


(2) Defeat the provisions of any law.—The following are such transfers: A collusive 
assignment to a relation in gxpectation of insolvency to defeat the provisions of the 
Insolvency Act (z); a lease granted by a mortgage under a mortgage forbidden by the 


Agra Tenancy Act, as the recognition of the lease would defeat the provisions of the 


Act (a); a lease granted with the object of defeating the provisions of the Calcutta Rent 
Act (b); a transfer by an insolvent to a creditor on condition of his not opposing his final" 


discharge (c); a sale deed by an accused person to his pleader by way of indemnity for a 


bail baad executed by the pleader, for the indemnity renders the bail illusory (d). 
a . 


Illustration. 


A owes money to B and executes a hathchitta in favour of B promising to repay the 
debt. Bin expectation of being adjudged insolvent assigns the hathchitta to his relation O 
in order to prevent the debt vesting in the Official Assignee. B is adjudged insolvent 
but the adjudication is subsequently annulled. Nevertheless as the assignment was 
made for an illegal purpose it is void and C cannot recover the debt: Chimni Ram v. 
ene (1912) 16 Cal. L.J. 162, 14 I. C. 519. 


(3) Fraudulent.—A transfer to an agent in consideration of the agent granting a lease 
et hund without the knowledge of his principal would be a fraud on the principal and 


id. Bes illustration Ig) to seo. 23, Indian Contract Act. 


Ta (4) Injury to person or property.—A payment to a Hindu father in consideration 


bl giving his son in adoption i is void, for the adoption is liable to be set aside and the 


d lose his status in both families (e). ‘ 


68) Immoral.—A lease of a house for use as a brothel is void as the purpose is 
Aera! (J) but not if the lessor was not aware of the intended use (g). A transfer of ime 
10 en ia property to a woman in consideration of future illioit intercourse is void (h), 
j- Raghunath v. Nathu (1805) 19 Bom. 626. % Naoroji v. Kas S Mirsa (1800) 20 
75 Laamanial v. Mulskaaber (1908)82 Bom. 4407 
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‘but if the imar purpose has been carried out the transfer cannot be ‘set aside (i). S. 6 0 AN 
Qn the‘same principle a bequest in a will conditional on thé continuance f `/® 
immoral relations is Void (i). A consideration, which is immoral at the time, does not 
become innoggnt by being past, and therefore past cohabitation is not good considelation 
for, a D (ky; but the contrary view was taken in cases (7). 


“Bj Public policy. — A corrupt payment such as a bribe paid to an A ‘Official is an instance 
dle a transfer void as opposed to public policy (m). It is contrary to public policy to stiffle 
a prosecution (n). In a Caloutta case (o), the relations of a prisonerexecuted a mortgage 

in favour of the prisoner's employer for a large part of the employer's money which the 

prisoner had misappropriated, in consideration of the employer agreeing not to object 
to the prosecution being withdrawn by the Commissioner of Police. The Court held that 
the mortgage was valid, but it is clear from the Judgment that the mortgage would have 
been invalid, if the consideration had been that the employer should himself withdraw 
the prosecution. - The Lahore High Gourt has held that*the purchase by a putwara of 
land within his circle would create an interest in conflict with his duty and would be void 
as contrary to public polioy (p). The judgments of the Allahabad High Court on the same 
point have been conflicting (q'. A transfer of land granted revenue free on condition _ 
that the grantees and their descendants should give blessings to the Maharaja of Nepal is 
not contrary to public policy (r). Payments to a father or guardian in consipration 
of a daughter or ward being given in marriage have been held to be opposed to pubgic 
policy (s). It is now understood that the dootrine of publio pdlicy will not be extended 
beyond the classes of cases alraady covered by it. No Court can invent a new head of 
public policy (t); it has even been said in the House of Lords that publio policy is 
always an unsafe and treacherous ground for legal decision” (u). 


(30) Sub-clause (3)—Disqualified to be a transferee.—A transfer is defined in 
seo. 5 as an act by which one person transfers property to another. It is therefore neoes- 
sary that the transferor should be competent to transfer as enacted in seo. 7; and that 
the transferee should be competent to be a transferee as enacted in this sectiowi Any 
living person is competent to be a transferee provided he is not subject to a legal disquali- 
fication. Such a disqualification is enacted in section 136 which forbids a Judge, legal prac- 
titioner or officer connected with a Court from purchasing an actionable claim. Similasly 
O. 21, r. 73, of the Code of Civil Procedure, 1908, forbids any officer or person having any 
duty to perform in connection with any sale from acquiring an interest in the propegty sold. 
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-Minor at iransferee.—A minor-is in English lew are to be tenure of & 
estate in land but not of an equitable interest in land or other propärty (v), 


a) jotak ee although a minor's contract is void (w), yet a minor is nut disqualified to be 


trangifitee (x), and a minor may be a purchaser (y) or a mortgagee (2). 6 neither the 
guardian of a minor nor his manager is competent to bind the minor 4f h | eatate"by a 
contract for the purchase of immoveable property (a) but a lease toa minor is AN 
lease importe a cověhant by the minor to pay rent and other reciprocal o E 
This was so decided before the Amending Act 20 of 1929 and the present — n 
makes it clear that a lease to a minor must be void because it must be executed . * 
the lessor and the lessee. n D 


4 to 


_ Executive instructions a foquiting an gfiicialpertificate of approval to a transfer do 
nd render person, whe does 1 not hold such certificate, legally disqualified to be a trens- 
aes le). A Buddhist monk is" pot Jisqualified to bea transferep (d). 


a pret Clause G-vntranäterable right of occupancy.— This dase was added 
by ió Amending Act 8:0f 1885, and is identical with the proviso to seo. 108 (j) exempting 
Portal holdings from the general rule that leaseholds are transferable. In this section 
it is also an exception to the general rule thatiproperty is transferable. 


ha vocupanc — are inalienable either by custom or by local laws such as the 
North-Western Pro t Act, 1878, or the Agra Tenancy Act, 1901 (e). In Moti- 
chand v. Ikram Ullah ( f ) yaa Privy Council said that the polfsy of the Tenancy Act, was to 
preserve proprietary rights from being transferred otherwise than by gift or by exchange 
between co-sharers and that the Act was not to be defeated by ingenious devices or arrange- 
ments such as an arrangement to relinquish. Under that Act and under the Oudh Rent 
Act, 1880, a proprietor, whose proprietary rights are transferred to an outsider, is entitled 
to refain possession of his Sir or home farm lands at a reduced statutory rent as an expro- 
pristary tenant. In the undernoted case (9) 8 proprietor was held to be entitled to this 
riita: ‘tenancy although the rents of the Sir lands had been ‘assigned for payment 
Antenanoe allowance, and although the effect of the exproprietary tenancy was to 

he amount of that allowance. The rents paid by the cultivators was received by the 

Popri tenant and the person entitled to the maintenance allowance received only 
the reduced statutory rent from the exproprietary tenant. A mortgage of an occupan- 
cy holding is void under sec. 20 of the Agra Tqnancy Act apd the mortgagee is not entitled 
even to sue for a money decree on the basis of a personal covenant in the mortgage (A). 
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. * 
c Tdh 
ad landser of agricultural lands in Bengal were not transferable in the #ienoe of a ous 
ta do the contrary, or #f an express contract to that effect (i). Section II of the B-. 
_ Tenancy Act Bengel, Abt 8 of- 1888) enacts that every permanent tenure is (subject te 
 provisiotis of the Age) capable of being transferred. Tenures created after the Transfer 
» of Propfigty Act and before the passing of the Bengal Tenancy Act arg transferable (j). 
Noni t tenures created before the passing of the Transfer Ur Property Act 
transferable (k). By sec. 26B of the Bengal Tenancy Act as am by Bengal 
pf 1928 the holding of an ocoupanoy ryot in Bengal is, subject to the provisions of 
“Act, capable of being transferred like other immoveaple property. The landlord is 
Elton te evict as a trespasser a mortgagee of a holding that is not tratisforable, Sa | 


tenant has abandoned his holding ()). Un -of tho Bengal Tenancy Act a E 
is entitjed to. re- enter when a ryot abandond his he , If tenęnt of a non * 
able holding executes a usufractuary mortgage of his holding aud leaves the — 
holding is abandoned an the landlord untitled to treat the mortgagee as a trespagder (0). | 
If a. oo-sharer§ dndlord purchases a non-transferable holding and takes pulp the: 
Kranz ansection is an abandonment of the holding and the purchasing lad i a treapamer : 
iàs to the shares of the ather landlords (m). This is also the case Whestthe mas; 


made by a stranger who rwards acquires d, share in the landlorg right (n). A enn 
“with a right of ocoupancy under sec. 36 of the Oudh Rent Act, 1886, or a statutory: 
tenant under sec. 5 of the said Act has a non-transferable right o of oooupanoy which hes 
oan ae by the procedure of sec. 50 of the Act. (o) 


er 


7. Prey person, competent to contract and entitled tô ` 
Person competent to transferable property, or authorized to dis- 
anaa. i pose of transferable property not his own, is 
competent to transfer such property either wholly or in part, 
and either absolutely or conditionally, in the cireumnstancely fos. 
the extent and in the manner allowed and prescribed by a 
law for the time being in force. 


Competent to transfer.—Under sec. 6 (kh) (3) any person is competent fae 


transferee unless legally disqualified. This section deals with competency to 
transferor. The transfer must be- 


» (1) competent to contract, and 
„ *) have title to. he property, or authority to transfer it if not his oina i Eo 
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877 | ` Competent to contract;—This is the same. o condition as is exacted . by section 7 
ee La Trusts le, forthe creation of a trust Section 11 of the Contract Get defines 


one; to oontraot as follows :— * 


We Every person is competent to contract who is of the age of majority according í to 
tho law to which he is subject, and who is of sound mind, and is aana. 


. contracting by angi law to which. he is subject.” 
The power to transfer must depend upon the’ power to contract, for without ‘ant’ 
antecedent contract to give and take there can be np transfer at all. * . a 


Minor as transferor.—The transferor must have attained the age sfn 
acoording to the law to which he is subject. The Privy Council have held that a contract 
by a minor is void (p). A transfer hy a minor, therefore, is also void (q). Before the 
a i gi the Privy Qouncil it was generally assumed that a minor's contract was vajdable 
“and could be ratified. These decisions are now obsolete, and as the contract is void there 
can be po ¢ estion of ratification. There are miiny conflicting decisions as to whether a 
minor can be: estopped by a false representation that he is of age. Before the Privy Council 
decision that à minor i incapable of contracting Ameer Ali, J., said that the rule of 5 
„ not applicaPle, as it would have the effect of enlarging the mipor's power to contract (7). 
” This is supported by a dictum of the Privy Council in Mahomed Syedol Arifin v. 
Y eoh“: (a), that the doctrine of estoppel is only applicable to persons who are sus juris 
«land by the English cages of Leslie Lid. v. Sheill (t) and Levine v. Brougham (u). A ful! 
Bench of the Lahore Court has after a review of the case law come to the same ` 
gonclusion (v). In Sadig Ali Khan v. Jat Kishore (w)the Privy Council observed that 
a deed executed by a minor was a nullity and incapable of founding a plea of estoppel 
and. following this decision a Full Bench of the Bombay’ High Court has overruled its 
previous decisions to the contrary (x). The principle underlying the decision of the Privy 
Council is that there can be no estoppel against a statute. 


buah 


5 x Although a minor is not competent to be a transferor, yet a transfer to a minor is 
ekas See note Disqualified to be a transferee” under seo. 6 (h). 


Oe natio as transferor.—Under seo. 12 of the Contract Act a person is of sound 
wü for the purpose of making a contract if he is capable of understanding it and of form- 
Ing a rational judgment as to its effect upon his interests. A contract made by a lunatic 
is void under sec. 11 of the Contract Act, and so also a transfer by him of his property (). 
A lupaātio is competent to contract during a lucid interval and a transfer by a 

lunatio during a lucid interval would be valid here as in England (2). But a person 
who has been 7 a lunatic would be incapable of making a transfer even during a 
Ho n As to transfers of the property of a person who has been “ie a 
Indian Lunacy Act 4 of 1912, ss. 47-51, and 8. 53. l 


| gtalified to contract.—A statutory disqualification’ to contract imports as 
bh cae of a minor inability to transfer. Such a disqualification ensues when thes 
t v. Pharmodas Ghose (1908) 30 | (e) Khan Gul v. Lakha Singh (1928 35 85 701, 
5 iiae, 0 3 LA 111 10. 176 (28) A.L. 600 < 
ingk v. Rao Madara 8 2 (u) (1928) 8) 80 Bom. T L.R. 1846, 100 10, sT, 


(1 4 589 Mad. I. J. 941. 12 129 =) 9 A. 31 Bom, B. 340, 118 


f. NI oe 147 (a lease); 
; Indian C Raghunath (1 815 (2) alangowda (1981) 55 Bom. 
A 2288 LE. a, “so TO. 698, ('31 „741, 185 I on 161, (81) A.B. 561 F. B. 
( Broh imo Y harmo (1808) 26 Cal. 881. W) "Amina Bibi v. Saiyid Yusuf (1022) 44 Au. 
155 (1910) 43 1. 4 . 10 Bom. L. R. 157, 30 748, 70 I. O. 068, (22) A.A. 440 [lease]. 
3 ö 401, (4% 6.24 8. „ (2) Selby v. Jackson (1848) 6 Beav. 102. 
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under an Enoumbered Estates Act (e). A judgment debtor whose ptoperty is being 
sold in execution by the Collector is also incompetent to alienate (d). 


Authority to dispose of property.— Ifthe transferor has not title to the property, 


. he myst have authority to transfer it (e). As‘instances of authority to transfer the 


property of another the following may bo eited—an agent acting wader a power of 


‘attorney; the donee of a power of appointment; the guardian of a minor duly authorized 
by the Court in that behalf; the manager of a Hindu family in case of necessity or for 
the benéfit of the family ; the committee or manager of a lunatic (see note above, Lunatic 
as transferor"); a receiver when empowered by the Court; an executor or administrator 
having authority to dispose of the property of the deceased regulated by seo. 307 of the 
Indian Succession Act, 1925. In all these cases the authority is defined and limited by 
personal and statutory laws which are outside the scope of this Aet. The extest of tha 
power of transfer depends upon the interest of the transffror or the limitations upon 
his authority. But whether the power of transfer is limited or absolute, all transfers are 
subject to the general rules enacted in this chapter. 


+> 3. Unless a different intention is expressed or e necessarily P 


55. 


7 
E 
„ 


implied, a transfer of pro panty passes 
forthwith to the transferee all the interest 


Operation of transfer. 


“which the transferor is then capable of passing in the property, 


and in the legal incidents thereof (pp. 79-83). 


Such incidents include, where the property is land, the 
easements annexed thereto, the rents and profits thereof 
accruing after the transfer, and all things attached to the earth 
(pp. 83-85) ; ee 

- and, where the property is machinery attached to the eth, 
the moveable parts thereof (p. 85) ye 

and, where the property is a house, the easements annexe 85 
thereto, the rent thereof accruing after the transfer, and the 


° locks, keys, bars, doors, windows, and all other things provided. A 


for permanent use therewith (p. 85) 


and, where the property is a debt or other actionable clade ` 7 
the securities therefor (except where they are also for other debi .. 
er claims not transferred to the transferee), but not arrears í i o 
interest accrued before the transfer (pp. 86-88); pt — 

and, where the property is money or other. p Spe 

yielding income, the interest or income thereof.eqcruing’ after 
the transfer takes effect (p. 88). 
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0) Transfer passes all interest of transferor.— The fret clause-e 
closely with section 63 of the English Conveyancing and Law of Property Act, 1881 (> 


‘on which it was no doubt modelled. The object of that section was to simplify the 
forms of English conveyances. Before 1882 it was the practice in England in conveying . 


land to insert general words and an all estate clause giving minute details of the 
property conveyed. The section in the Conveynno'ng Act implied these and réfidered 
their express stétement unnecessary. But even after 1882 it was necessary in England 
in a conveyance by deed to use words of limitation showing the extent of the estate 
conveyed. Thus to passa legal estate in fee simple it was necessary to convey it to 
A and his heirs,” or to 4 in fee simple; for a conveyance “ to A would give A only 
a life estate, and the same rule applied to equitable interests, except in the case of an 
55 trust, i. e., where the transferor merely indicates the interests which he intends 

ee pia by appropriate words (g). This complication has been removed by aec. 60 (1) 
of the Law of Porperty Act, 1925, which enacts that a conveyance of freehold land 
to any person without word#of limitation, or any equivalent expression, shall pass to the 
grantee the fee simple or other the whole interest which the grantor had power to convey 
in such land, unless a contrary intention appears in the conveyance.” A similar provision 
had long ago been made as to wills in England by s. 25 of the Wills Act, 1837, 


tze drafting of which section may well have been followed by the draftsman of the Indian 


Ao ei well as of the English Act of 1925, Conveyancing in India has never been obscured 


by technicalities of English law, and the rule that a conveyance is presumed to be i 


a transfer of all the iriberest that the transferor is capable of passing, though not fully 
established in England till 1926, was recognized in Ingia even before the passing of the 
Transfer of Property Act. In a case to which the act was not applicable, the Privy 
Council said that the rule before the Act was that wofds of grant were caloulated to 
convey all the interest of the grantor, but that it was necessary to read the whole instru- 
ment in order to gather the intention (5). Again in Syed Ashgar v. Syed Mahomed (i) 


Lord Lindley said with reference to the construction of a conveyance :"“ The deed of 


1883 contains no words of exception or reservation, and is ample in point of language 
to. pass all Syed Haidar Reza's interest in the Zemindary, including the land on which 
‘the bazar was situate. His interest in the houses on that land and in the profit rents 
derived from them would pass by the deed in the absence a an intention 


wo Netain them.” 


The section is a rule of construction which avoids speculation as to the particular. | 
interest which was in the mind of the transferor. If he holds under two titles, e.g., by 


` purchase and by inheritance or as part owner and as executor, it will be presumed that 


interests have passed; see note 2 below. If the grantorhas used unqualified words 


se a di comveyanee he cannot afterwards claim to have reserved any rights in the property (J). 
mir interest 


zindar mortgaged a taluk in some villages of which he had a sarabarakari 
mate to his zemindari right. The deed made no reference to the subordinate 


reké and in the absence of an express reservation the mortgage was held to includet 


os 7 5 i i WW sarabarakari interest also (i). This section is not intended to lay down any rule sato 
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D Where transferor is both part owner and executor.—An exeoutor has 
8 the property of the testator in due course of administration. If an 
executor is also one of the benéficiaries, and he sells the property of the testator together 
with all the estate, right, title and interest of the vendor, the deed conveys the whole 
title vested in the executor, and not merely his beneficial ee though he does not 
purport to convey in his capacity as executor (m). 


(3) Gift to Hindu widow.—The Hindu law is the same, for under that law an 
absolute estate may be conveyed without the words of limitation formerly used in English 
law to convey an estate of inheritance ; and whether the gift passes an absolute or a 
limited estate, depends upon the terms of the grant (n). But if the donee is a female 
relation who takes a limited estate in property inherited, the Privy Council in Mohamed 
Shumsool v. Shewakaram (o), held that the Court is entitled to assume, where the property 
given is immoveable, that the donor intended her to take a limited estate only, and in 
such oases it has been said that the principle of sec. 8 is not af much practical utility (p). 
But of course an absolute estate may be conferred upon a woman by express words 
indicating full proprietary rights (q). The use of the word malik” imports an absolute 
heritable and alienable estate (r), unless the context indicates a different meaning (a). 
It was supposed at one time by some of the Courts in India that, under the Hind daw, 
in case of immoveable property given or devised by a husband to his wife, the wif 
no power to alienate, unless the power of alienation was conferred upon her in ere 
terms. But it has been held by the decisions of the Privy Counoil that the proposition 4 
was not sound, and that if words of sufficient amplitude were used conferring the absolute 
ownership upon the wife, the wife enjoyed the rights of ownership without their being 
conferred by express and additional terms, unless the circumstances or the context were 
sufficient to show that such absolute ownership was not intended (ti). 


Sale to Hindu wife.—In the case of a transfer for consideration to a wife by a 
Hindu the Privy Council applied sec. 8 even before the amendment of sec. 2 and held 
that the donee took an absolute estate (1). 


(4) Court sales.—The section does not apply to Court sales, for such sales effect 4 
transfer by operation of law (v) [s. 2(d) l. The principle of the section was, however, 
applied in a Madras case (w) where a debt for unpaid purchase money on a sale of land 
was attached and sold and the auotion purchaser was held entitled to the charge which 
the vendor had under sec. 55 (4) (b) on the property in the hands of the buyer. The 
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| nish: dbs hac kng ihai tho prani BASANG Wid ast aptly to Count wales, said; *‘ The 
. -effect of applying seo. 8 is to strengthen the sale certificate by transferring the lien along 


with it.” It is difficult to follow this line of reasoning, and these dicta have been 
treated as obiter in a later Madras case (z) where Madhavan Nair, J., said that seo. 8 could 
not override the provisions of the Registration Act. It is submitted that sec. 6 cannot 
apply to Court sales. What is sold at a Court sale is the right, title and interest of the 
judgment debtor and the extent of that interest is a mixed question of fact and law to 
bo decided according to the circumstances of each particular case and depends upon what 
the Court intended to sell and the purchaser to buy (y). Thus a Court sale of agjudgment 
debtor’s interest in property which has been leased passes rents accrued due at the time 
of the sale, not because rents are incident to the land but because the rents were part 
of the judgment debtor’s interest (z). Again an execution sale of a zemindari estate 
will pass buildings in the zemindari area which are appurtenant to the estate (a) and 
were therefore included if, the sale but not indigo factories which though in the estate 


are not appurtenant thereto (b). 


Revenue sales under the Bengal Land Revenue Sales Act, Bengal Act 11 of 1858 
stand on a different footing, for the interest of the defaulting proprietcr in the land is 
fo or determined and what is sold is the interest of the Crown subject to the pay- 
met of assessment (c). Accordingly if he has erected a building on the land, the right 
wW 3 building would not pass, and he would be entitled to remove the materials, unless 

the purchaser elected to pay compensation for the building (d). This is in accordance 
with the general rule laid down in the case of Thgkoor Chunder Paramanic v. Ram 
Dhone Bhattacharjee (e). See note (10) under sec. 3, ‘‘ English and Indian law 
of fixtures.” . 


(5) Different intentlon.— The general presumption is in favour of a transfer of all 
the interest of the transferor. A mortgages a mango tree standing an his land to B. 
A then sells the land to C, and the sale deed makes no mention of the mortgage. It 
cannot be inferred that 4's interest in the tree did not pass with the sale to C: 
Pandurang v. Bhimrav (1898) 22 Bom. 610. 


The presumption of a transfer of all the interest can be rebutted by express words or 
by necessary implication. The words lease and mortgage of themselves express 
an intention of transferring an interest less than the transferor is capable of passing, 
The words mokarari lease with all rights ” express the intention to pass all rights whioh 
can be passed by way of lease but short of an absolute title and the lessee would take 
permanent lease, but not with subsoil rights in the minerals for the: essential charac- 


“teristic of a lease is that the corpus does not disappear and minerals must be expressly 
dienominated so as thus to permit of the idea ee consumption of the subject 
" Agased (f Je : 


Dosis Gis ea abangan chile cass shay a Ed aa KA EE ee 


"the transfor to an interest under one title only. Thus in Har Prasad v. Fasal Al (9) 
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4 Mahomedan sold two villages to his mother and left a eubstantial part of the purchase 
money with her to be spent in charity. On his death the mother spent some money in 
charity and then settled the villages in wakf subject to a charge for the amount actually 
paid plus the amount spent in charity. The sale was set aside as being merely a cloak fora 
gift in fraud of the heirs. The wakf fell with the salo, but it was contended that as the 
mother was entitled to a third share of the villages as heir to her son, the wakf was opera- 
tive as to that third share. But the Privy Council held that the reservation of a 
charge for what she had paid and spent, showed that the mother had no intention of 
settling anything of her own or anything except what she thought had been entrusted 
to her by her son. 


The different intention may also be to transfer an interest greater than the transferor 
possesses at the time, and if the property is sold free from encumbrances the vendor is 
bound to discharge encumbrances then existing on the property. An intention to 
reserve a right may be implied not only from the terms of the deed but also from the 
object of the grant. Thus a gift of certain talukas in order that you may perform 
those religious ceremonies, celebrate the festivals satisfactorily and may provide for 
your own support by having the property under your authority and control was held 
to confer a life-estate, the Privy Council observing that the indefinite words of the gift 
must be limited by the purpose of the gift (4). In a khorpash gift which is = a 
grant for life, an intention to reserve mineral rights is implied (i). 


(6) Legal incidents.—An incident is defined in Wharton’s Law Lexicon as “a 
thing necessarily depending upon, *appertaining to, or following another that is more 
worthy—as rent is incident to a reversion.” The provisions as to legal incidents in the 
second, third, and fourth paragraphs of this section correspond with seo. 6 of the Con- 
veyancing and Law Of Property Act, 1881, (j) where a more detailed list is given. The 
list in this section is not exhaustive as is shown by the use of the word “includes.” 


The following are legal incidents which pass on the transfer of the property to which 
they relate: the benefit of a covenant which runs with the land under seo. 55 (2), or 
sec. 65, or sec. 108 (A) (o); a right under seo. 55 (3) to possession of title deeds (k) ; a right 
of pre-emption (i). 


(7) Easements annexed thereto.--An casement is defined in seo. 4 of tho Ease- 
ments Aot, 1882—see note 13, Easements, under sec. 6 (o). Under seo. 19 of the 
Easements Act an easement existing at the date of the transfor passes with the dominant 
heritage to the transferee. A purchaser of a house acquires a right of way which the 
vendor has (m). Tho illustration to sec. 19 of the Easements Act is that if 4 owns land to® 
which a right of way is annexed and leases it to B for 20 years, the right of way would 
vest in B and his legal representatives for so long as the lease continues. A purchaser 


gf land irrigated by the water of a tank is entitled to use the water of the tank for 


irrigation (u). The phrase ‘easements annexed thereto” refers to those easements which 
at and prior to the transfer were existing easements. It does not refer to an easement 
which first came into existence as a consequence of transfer. 


The words ‘locks, keys, bars’ refer to fittings and permanent fixtures. The words 
‘other things provided’ do not include a right of access by a staircase, when the ownership 
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of the staircase itself is not claimed and the right. of way is not an easement of 
necessity (o). 2 4 


Apart from legal easements other righte called quasi easements are created on the 
severance of property. As to these, sec.13 of the Easements Act, enacts that on partition 
the grant of an easement of necessity or of an apparent continuous easement shall be 
implied. The word “annexed” is used in the same sense as the word “appurtenant” 
in English law (p), and indicates that the right is the right of the owner for the time 
being. The right to a ferry franchise is not necessarily annexed to the land () 


(8) Rents and profits.—Rents and Profits accruing after the transfer are benefits 
to arise out of the land and are therefore within the definition of immoveable property. 
The rents and profits of property mortgaged by an English mortgage form part of the 
mortgagee’s security (r). A buyer’s right to rents and profits therefore accrues on the 


| date of the transfer. This if made clear by seo. 55 (4) (a) under which the seller is entitled 


to the rents and profits of the property until ownership passes to the buyer, and also 
sec. 55 (6) (a) which declares the buyer entitled to rents and profits when the ownership 
of the property passes to him. At a Court sale the property vests at the date of sale 
and so the auction purchaser is entitled to crops grown between the date of sale and the 
date of confirmation of the sale (s). See in this connection sec. 36 as to apportionment 
of rent. If the vendor retains possession after the ownership has passed to the buyer, 
he may be charged for use and occupation. Rents and profits accruing due before the 
transfer are not legal incidents of the property transferred (t). Such arrears of rents 
are a debt or actionable claim and if they are to be transferred must be assigned 


separately (u). 
Illustration. 


A's house is let at a monthly rent. 4 sells his house to B on the 15th of June when the 
rent is in arrear from the lst January. If no mention is made in the deed of rent, B 
is entitled to rent from the 15th June. If it is intended that B shall have the rents that 
are in arrears from Ist January to 15th June, the deed must contain an express assignment 
of the arrears of rent, and notice of the assignment must be given to the tenant under 
sec. 130. See also sec. 50. 

(9) Attached to the earth.—This phrase is defined in sec. 3—see notes (9) and 
(10) under that section. What is attached to the earth is immoveable property withins 
the definition of the term in the General Clauses Act. What is attached to the 

is part of the land and passes with it on transfer without express mention (v). Inthe - 
case of a lease, the right to enjoy the trees and shrubs passes to the lessee (w). Trees on an 
occupancy holding, which is inalienable, are attached to the holding, and cannot be. 


transferred by the occupancy holder (z). A house, being imbedded in the earth, is 
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immoveshle property (y), and when tho land is transferred buildings erected upon it pase 
by necessary implication (z). But an iron shed resting on the land by its own weight is 


not attached to the earth and is a mere chattel which does not pass on transfer of the 


land (a). All things which are annexed to the property mortgaged are part of the 


mortgage s security, and the mortgage need not make mention of structures and | 


fixtures (6). 


(0) Minerals.—Minerals are imbedded in the earth and pass on sale of the land. 
Whether a lease or a grant of land on permanent tenure passes a right to subsoil minerals 
depends upon the terms of the grant (e). If the grantor is the Crown there is a presump- 
tion that minerals are reserved. A permanent lease by a Bengal zemindar does not 
imply a grant of mineral rights (d). In Ali Quadar v. Jogendra (e) Prinsep and Hill, 
J.J., held that a grant of a patni taluka transfers mineral rights. The Judicial 
Committee intimated in one case that this decision had not been overruled (f), and 
it has since been followed (g). But the point is now settled Against the patnidar, for 
in Bejoy Singh Dudhoria v Surendra Narayan Singh (h) the Judicial Committee have 
held that even in the case of a patni tenure the onus is on the patnidar to prove the 
inelusion of subsoil rights in the grant. As between zemindar and jagirdar it is well 
settled that the zemindar must be regarded as the owner of the minerals (1). 


Shells.—An agricultural tenant may dig up shells for the purpose of ee his 
land but has not the right to appropriate the shells to his own use (3). 


(11) Machinery.—The section assumes that the machinery is attached to the aah 
and is therefore a fixture, and then enacts that the moveable parts of the machine although 
they are detachable pass with the band and the fixed machine. This is an illustration of 
the principle stated by Lord Hardwicke in Lawton v. Lawton (k) that you shall not 
destroy the principal thing, by taking away the accessory to it.“ As to when machinery 
is considered to be a fixture, see notes (13) to (18) to sec. 3. 


(12) House.—This clause merely repeats in regard to a house what has already been 
enacted in the first and second clauses asto property generally. If the property trans- 
ferred is a house the easements annexed to it will also pass not only under this section but 
also under sec. 19 of the Easements Act. The transferee is also entitled to rents and 


profits accruing after the transfer. Locks, bars, keys, doors and windows have no 


separate existence from the house (I). 
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(13) Debte.—The transfer of a debt or actionable claim raises a presumption that the 
sesurity for the debt has been transferred. The agsignment of the debt will, unless 


n different intention is expressed or implied, draw the securities after it according to the 


maxim omne principale trahit ad se accessorsum (m). A promissory note is sometimes 
despribed as security for the debt, but the expression is inaccurate, for a promissory note 
I not itself the contract of loan, is a conditional payment of the debt. If a mortgagee 
holds a promissory note for a part of the debt, and retains it after transferring the 
mortgage, he will be restrained from suing on it pending a suit for redemption (n). But 

s bona fide endorsee for value of the note without notice of the mortgage will be 
entitled to recover on it (o). Where what is transferred is not the debt, but the property 
in the promissory note, the section does not apply (p). 


The rule in this section is distinct from the doctrine of subrogation enacted in 


moo. 92 by which a co-debtor or a surety is subrogated to the creditor he has paid off. 


But the exception made in the parenthesis is similar to that in the last paragraph of 
seo. 92. For just as there is no subrogation when a mortgage is partially paid off, so 
there is no transfer of a security on the payment of a debt when the security covers 
other debts also. 


Mortgage debts.— Before mortgage debts were excluded from the definition of 
actionable claims the assignment of the mortgage debt carried with it an assignment of 
the mortgage security (q). But since mortgage debts have been excluded from the defini- 
tien by Act 2 of 1900 seo. 8 no longer applies, for the word debt in this section must 
be confined to such debte as fall within the general definition of actionable claims (r). 
A mortgage being immoveable property can omy be transferred by registered 
instrument (8). 


In Perumal v. Perumal (t) Wallis, C.J., said that although a debt seoured by a 
written mortgage could not be assigned without a registered deed yet in tho case of a 


promissory note secured by an equitable mortgage the endorsement of the note operates 


to carry the security with it. The authorities cited were Cunniah v. Gopala Chettiar (u) 
and Natraja v. The South Indian Bank (v). The authorities do not however support 
the conclusion. In the first case the note was endorsed merely for collection and 
Ma the second case the mortgage debt was attached and sold in execution. Although a 
mortgage debt is immoveable property under the Transfer of Property Act, yet it is 
treated in some cases as moveable property under the Code of Civil Procedure; see O. 21, 
rr. 45 and 54—so that if a mortgage debt is attached and sold the purchaser acquires 
not only the debt but also the right to realise it by enforcement of the mortgage (w). 


| Nevertheless in principle there is no reason to differentiate between a written mortgage 


and a mortgage by deposit of title-deeds and the dictum of Wallis, C.J., was dissented . 


from in Blumalai v. Balakrishna (x) where it was held that the assignment of a debt 


secured by a deposit of title-deeds does not pass the security in the absence of a registered 


"assignment of the mortgage. | ma 
“(im)” Ghose Law of Mortgage, p.76. Skinner (1929) 61 All. 404, 119 LO. 241 
(% Walker v. Jones (1806) L. R. 1 P.O. 50. (20) Aa. 1 ae 61; Vila v. v. Dalay (1094) 168 148 
(0) Glgssodok_v. Balis (1800) 24 C. B. D. 18. 
(p) Raghuvalu v. Rajalingam (1989) A.M. 846. 4250 9400 gay) Fe 108 aoe 
(@) Subramaniam v. Perumal (1805) 18 Mad. 0 Supra. j 
454; P Ammal v. Perumal (1921) 
44 Mad. 196, 200, 61 1 6. 461, 100 AM, (u) (1019) Mad. W. N. 618, 52 I.O, 879. | 
187; Sakiuddin v. Sonaullah (1017) 22 | (0) (1024) 87 Mad. 61, 13 1.C. 91. 
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IUustration. : 
A borrows Rs. 1,000 from Bon a promissory note and secures repayment by depositing, g 
with B title-deeds of his property. B endorses the promissory note to C for value, OFF 
entitled to sue 4 personally on the promissory note for the debt of Rs. 1,000. But 0 . 


no right to the security, for an assignment of a mortgage oan only be made by 
instrument : Elumalai v. Balakrishna (1921) 44 Mad. 965, 66 I. C. 168, (22) A.M. 344 


In the case last cited Krishan, J., said at page 969—“ In my view, it is only if a 
mortgage debt is transferred as a secured debt that it will carry the securities with it 
on the principle embodied in sec. 8, and not otherwise. Even in the case of a mortgage 
where there is no promissory note it cannot, I think, be said that the law does not allow 
the mortgagee to transfer the debt as an unsecured or simple debt without a registered 
instrument if he thinks fit to do so. The seourity is for his benefit and he can give it up if 
he likes; and the transferee will then get the right to the deft but not to the security. 
Thus, as regards transferability in law as an unsecured debt, a mortgage for whith a 
negotiable instrument has been taken does not seem to me to differ fundamentally from 
one where none such has been taken. In my view, in either oase, if the debt is 
transferred by endorsement or otherwise, without the transferor taking care to transfer the 
mortgage right by registered instrument, the debt and the security will get dissociated - 
and the seourity may possibly cease.’ 


In the recent oase of Imperial Bank of India v. Bengal National Bank (y), their Lord- 
ships of the Privy Council went farther. The Calcutta High Court had held that a 
transfer of a mortgage debt failed for want of a registered assignment, but their Lord. 
ships held that the transfer might be treated as the transfer of a debt dissoolated from the 
security, and that it was capable of being transferred under sec. 6 of the Act. Their 
Lordships considered that the debt divorced from the security was not an actionable 
claim, but a species of property for the transfer of which no specific mode was provided 
in the Act so that the transferee had to sue in the name of the transferor. This was the 
‘procedure in the case of a chose in action in England before the Judicature Act, 


ESTEN 


The question of the transfer of a mortgage debt was again considered in the oase of 
Fanny Skinner v, Bank of Upper India (z). Fanny Skinner had borrowed monsy 
the Bank secured by a simple mortgage. The Bank went into liquidation and | 
Liquidator as part of an arrangement of reconstruction executed an unregistered 
Agreement transferring the mortgage debt to'a Trust. The Liquidator then sued to 
enforce the mortgage. It was held that the agreement had not been completed and 
that as no transfer had been effected the Liquidator was entitled to sue. In the, 
-courso of the case an interesting argument was raised and disposed of. It was contend- 
ed that the agreement being unregistered operated as a transfer of the debt but not 
of the security, so that the Bank was left without the debt but with the security and 
that the Bank having lost the debt could not enforce the security. This was said to be 
the effect of the decision in Imperial Bank of India v. Bengal National Bank (a). 
‘Their Lordships explained that that case did not lead to so extraordinary s result, In 
that case the mortgage debts were due to the Bengal Bank and had been mortgaged by 
‘that Bank to debenture holders. The debenture holders could recover from the 
Bengal Bank the moneys they had lent to the Bank and for the security of whiòh the- - 
Bengal Bank had transferred the mortgage debts due to itself. But it was only ifthe 
debenture holders proceeded to realize the mortgage debte nee the ci 
dhat it was necomary for them to sue in the name of that Bank. ae 


: haul Om 5 Cal, $77, 85 OLW.. 1084, 54 0.1.3. (s) (1095) 68 LA. 116, 67 AB, aal a 
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_ Debt secured by a oharge—A debt secured by a charge is not a mortgage 


ment (e). An unregistered assignment of a debt to which a charge was annexed 

6 V'’: This is the effect of the decision of the Madras 
High Court in Rajagopala v. Ranganatha (d). It is true that in that case the assignment 
bad been construed as an express assignment of the charge as well as the debt. e But it is 

submitted that this makes no difference for even if the assignment is not an express assign- 

ment of the charge, but merely operates as such an assignment it comes within sec. 17 
(1) (b) of the Registration Act. In a judgment in an earlier stage of the case last cited 
: Madhavan Nair, J., said that seo. 8 of the Transfer of Property Act cannot override 
_ the provisions of the Registration Act (e). Another Madras case must be distinguished, 
- for it referred to a sale certificate which does not require registration (f). The authority 
of that judgment is also impaired by an incorrect statement that an assignment of a 
charge need not be by registered instrument (g). A Calcutta case also referred to the 
` assignment of a charge with the debt but the question of registration was not 
considered (Ii). 


- Decree.—A deorec is not an actionable claim, and a purchaser of a money decree 
for a secured debt cannot go behind the deoree and enforce the security (i). 


(14) Interest on debt.— The right of the transferee to interest or income accrues 
from the date of the transfer in the same way as the right to rent and profits referred to 
in the second clause of the section. A transfer of shares, securities and promissory notes 
' oarries with it the right to future dividends and interest. If a debt is transferred, 
interest accruing after the date of the transfer passes as a legal incident of the property 
transferred, but not arrears ofinterest. Ifthe debt is time barred, the Court cannot award 
. interest, for interest is an accessory and when the principal is barred the accessory falls 


ee it (J). 


9. A transfer of property may be made without writing 


in every case in which a writing is ‘not 
expressly required by law. 


Oral transfer. Writing was not necessary under Hindu law to the validity of any 
transfer whatsoever (k), and in all ancient systems of law transfer of possession was the 


eee. 


«only requisite to the transfer of title. The present Act makes writing necessity in the 


cane of a sale of tangible immoveable property of the value of Rs, 100 or tipwards, or the 


dale of a reversion or other intangible thing—sec. 54 ; in the oase of a simple mortgage, 


and in the case of all other mortgages (except a mortgage by deposit of title-deeds) when k : 
$ the principal sum secured is Rs. 100 or upwards—sec. 59 ; ; in the case eg lease if it is fm 


. year 4 year, or for any term exceeding one year or reserving a yearly rent—se6. Ns : 
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d "35 Cal. 837. ee 
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and in the case of all gifta of immoveable property—sec. 123, and of all transfers of ation 
able claims—seo. 130. Exchanges are subject to the same rule as sales—seo. 118; and 
the law as to leases is subject to rules which the Local Government are empowered Gy: . 
make—seos.. 107 and 117. Sa 

Where the Act requires a registered instrument the transfer cannot be effected in 
other way. An unregistered deed of gift of immoveable property d:es not effect” a 
transfer (l). A petition to the Collector admitting a transfer, or recitals in another deed 
or mutation of names or delivery of possession will not effect a transfer, if the Act requires 
a registered deed (m). A transfer of title requires a conveyance and this cannot be effected 
by a mere agreement (n). The Oudh Chief Court has held that a grant by way of 
“ guzara,” being only a right to enjoy the usufruct, need not be made in writing (o) but 
the correctness of this decision is doubtful. : 


Where no writing is required by the Act the transfer may be made orally. Thus 
a partition of joint family property may be made orally (p), aud so also a surrender of a 
lease (g). A grant of land for life in discharge of a claim for maintenance is neither a gift 
nor a sale and may be made orally (r). In Imperial Bank of India v. Bengal National 
Bank (s) Rankin, C. L-Aaid that. partition, release and surrender are all forms of transfer 


but that so far as the Transfer of property Act is concerned they come under no restriction. 
A right to recover a share of immoveable property may be relinquished orally and 
without an instrument in writing (t). Oral transfers are valid in the Punjab outside the 
oantonment and municipal limits (u). 


Part performance. The doctrine of part performance is an encroachment on the 
rule that when the Act prescribes the mode of transfer the transfer may not be made in 
any other way. The doctrine is now enacted in seo. 53A and explained in the notes to 
that section. 


10. Where property is transferred subject to a condition 
Condition restraining OF limitation absolutely restraining the 
alienation. transferee or any person claiming under 
him from parting with or disposing of his interest in the 
property, the condition or limitation is void, except in the case 
of a lease where the condition is for the benefit of the lessor. 
or those claiming under him: Provided that property may be 
transferred to or for the benefit of a woman (not being a Hindu, 
Muhammadan or Buddhist), so that she shall not have power 
during her marriage to transfer or charge the same or her 
_ beneficial interest therein. 


(1) Principle. underlying the section.—The principle underlying this section 
is that a right of transfer is incidental to, and inseparable from, the beneficial ownership 
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| efpreperty. An absolute restraint on that power is repugnant to the nature of the estate 
nd an exception to the very essence of the grant (v). In Coke upon Littleton it is said— 
„Also, if a feoffment be made upon this condition, that the feoffee shall not alien the land 
any, this condition is void, because when a man is infeoffed of lands or tenements, he 
wen to alien them to any person by the law. For if such a condition should be 
then the condition should oust him of all the power which the law gives him, which 
shoujd be against reason, and therefore such a condition is void (w). In In re Parry and 
Daggs (x) Fry, L. J., said From the earliest times the Courts ha ve always leant against. 
any device to render an estate inalienable. It is the policy of the law alwags to make 
estates alienable, and it is immaterial by what device it is attempted to prevent an owner 
from exercising the power of ownership.” In Metcalfe v. Metcalfe (y) Kekewich, J., 
said— “ You cannot limit an estate to a man and his heirs until he shall convey the land 
to a stranger, because it is of the essence of an estate in feo that it confers free 
(power of alienation, andeit has long been settled that the same principle is applicable 
i$o gifts of personality. 
a Illustrations. 


(1) 4. B, O and D effected a partition of joint family property, and agreed that if 
any one of them should have no issue, he would have no power to sell his share but should 
leave it for the other sharers. 4 sold his share and died without issue. B,C and 
D sued to recover the share. The Court held that the condition was void as repugnant 
to one of the legal incidents of property: Venkatrammanna v. Brammanna (1869) 4 
Mad. H.C. 345. j 


_ (2) The testator deviced an absolute estate to His son provided always that if the 
son, his heirs or devisees, or any person claiming through or under him or them desired 
to sell the estate in the lifetime of the testator’s wife, she should have the option to purchase 
the estate for £3,000. The value of the estate was £15,000. The Court held that this 
was an gbsolute restraint on alienation in the widow's lifetime and void: Re Rosher 
Rosher v. Rosher (1884) 26 Ch.D. 801 followed in In re Cockerill, Mackaness v. Percival 
(1929) 2 Ch. 131. But see Ratanlal v. Ramanujadas (1944) A. N. 187 in which the 
Nagpur High Court held that the condition was a partial restraint. 


~ (2) Transfer subject to a condition or limitation.—The condition referred 
to in this section must be a condition subsequent as defined in seo. 31 which divests an 
estate which has already vested. Condition must be distinguished from “limitation.” 
The word limitation is a term of English law. It refers to words used in a conveyance 
to limit or define the nature of the estate created. In the oase of In re Machu (z) Chitty, . 
J., defined a limitation as the definition or circumscription in any conveyatice of the 
interest which the grantee is intended to take.” Thus in a transfer to “ A and his heirs. 
and assigns ” the heirs and assigns are not transferees, but the words are words of 
limitation indicating an estate in fee simple or an absolute estate. Words of “ limitation 
such as and his heirs,” or from generation to generation denote an absolute ostato. 
These words are said to denote an estate of inheritance,” by whioh is meant that the 
heirs of the grantee take by inhéritance from the grantee. The word purchase in 
English law has a highly technical meaning and includes acquiring of land under the will 
of a deceased person or under a settlement. Thus if property is bequeathed to A for 
life and then to B, B takes the property under the will, and not by inheritance from 4. 
The words in the will “ and then to B are words of purchase. The question, whether 
(0) Venkatramnfina v. Brammanna (1800) 4 8 Ves. $24; Harbin v. Masterman (1804 
$45; Anantha v. N G Oh ah 208107, ih 
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_the estate or described the grantees, was decided in English law by the rule in A 

case. The statement of the rule is this: It is a rule in law when — by eng 

gift or conveyance takes an estate of freehold, and in the same gift or conveyance an 6 

= limited either mediately or immediately to his heirs in fee or in tail, that always 

The heirs are words of limitation of the estate and not words of purohase ” 

a in a grant to A for life, then to B for life, and then to A’s hetre the wont 

““ A's heirs are words of limitation and not words of purchase, d. e., the heirs take 

by inheritagce from A, and not under the grant. A may dispose of the property, in which 

case the heirs would get nothing. That rule has been abolished by seo. 131 of the 

Law of Property Act [English Law], 1925, as the necessity for the rule has been removed 

by sec. 60 of that Act, under which a conveyance without words of limitation passes the 

fee simple or whole interest, which the grantor has power to convey. In Indian law the 

question whether the words are words of limitation or wordssof purchase is a mattes 
of construction. Thus if the bequest is to “ A and his heirs ” the words and his heirs d. 

are words of limitation indicating that A has an absolute estate, but if the bequest is ta 

““ A for life and after his death to his heirs” tho heirs are direot objects of an independent 

and distinct gift: see sec. 97 of the Indian Succession Act, 1925, In an Indian will 

the words “ putra poutradi krama are words of limitation denoting an estate of 

inheritance (b). In Madhavrao v. Balabhat (c) property was settled in trust for my 

daughter K during her life... and after her death in trust for the male heirs of the said T. 

It was contended that this was an attempt to oreate an estate tail which was bad under 

the Hindu law, but the Privy Councileheld that it was an independent gift to the persons, 

who answered the description of heirs at the death of K, that is, her sons living at her 

death. Words of limitation whiclf denote an estate of inheritance do not of course 

imply a restriction on alienation (d). 


If there is a valid transfer, the condition in restraint of alienation is void and the 
transfer stands. Thus a bequest of an absolute estate subject to a condition that neither 
the devisee nor his heirs should alienate the estate except for religious purposes is a valid 
bequest, but the condition is void for repugnancy (e). But limitations may be such as to 
create an estate not recognized by law, and ifthat is the case, the transfer fails. This 
distinction was made by the Privy Council in Tagore v. Tagore (f), where the testator 
attempted to create an estate in tail male, not recognized by Hindu law, with the result 
that the donee took an estate for life and the heir at law succeeded to the estate at his 
death. . 


(3) Absolute restraint on transfer. —A restraint on alienation may be absolute 
or partial., An absolute restraint is void, a partial restraint is not. See note (4) below 
Partial restraint on transfer.” 


The section says that a condition which absolutely restrains the power of alienation 
is goid. In In re Macleay (g), Jessel, M. R., said that it was a question of substance 
not of form whether the condition took away the whole power of alienation substantially. 
Thus in In re Rosher, Rosher v. Rosher (h) the testator devised an absolute estate to his 
son with a proviso that if he sold during the lifetime of his wife she should have an option 
of purchasing the estate at a price which was one-fifth of the market value., This was 
JJ ĩ ̃ Äꝓ ff!!!“ 8 
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4 * “kali to bøn eect an absolute restraint and void. A similar case was In re Not, Kelly v. 
ee" ee (i) where a tea plantation was devised absolutely, but a condition was annexed 
{4 shat if the devises should sell the plantation “I will and direct her to pay to my 
brother the sum of £1,000 out of the proceeds of such sale, also the further sum of £500 out 
of he proceeds of such sale to [her sister]”—the direction was held to be repugnant and 
‘vilid as a restraint on alienation. A provision in a partition deed prohibiting alienation 
of the property allotted absolutely to each coparcener without the consent of the other 
sharers is invalid as an absolute restraint (j). When a husband settled property on his 
wives, but subject to a condition that they could not alienate without his Sonsent the 
condition was held to be void under this section (k). The same rule has been applied in 
the Punjab where the Act is not in force (2). ; 


Restrictions for a particular time. — As to restrictions for a partioular time the case 
of Rosher v. Rosher (m), already referred to, shows that a condition restraining alienation 
‘dnring a lifetime is invakd. Again in Renaud v. Towrangeau (n), a case from Canada, 
the Privy Council said that a restriction for a period of twenty years was contrary to 
9 the general principles of jurisprudence. Jarman says that it seems now settled that 
1 restraint on alienation is bad even if it is limited in point of time (o). 


(4) Partial restraint on transfe:.—A condition only partially restraining 
alienation is valid. Conditions restraining alienation for a particular time have already 
‘been considered in note (3) above. As to prohibition of alienation to a particular clase the 
English cases are not consistent. In Muschamp v. Bluet(p),and in Attwater v. Attwater (q) 
a condition not to alienate except to particular pefsons was held to be bad. On the 
other hand a condition not to sell out of the family wag held good by Lord Ellenborough 
in Doe d. Gill v. Pearson (r), and by Jessel, M.R., in Re Macleay (s). Both these decisions 
were approved by the Privy Council in Mahomed Raza v. Mt. Abbas Bandi (t), whefe 
it was held that a condition restraining the transferee from transferring to a stranger, 
i. e., outside the family, was not an absolute restriction, and was valid. Cases in which 
acohdition against alienation to a stranger have been held to be anabsolute restraint (u) 
can no longer be regarded as good law. In the Privy Council case above referred to, 
their Lordships said that after the passing of the Transfer of Property Act, a partial 
restriction upon the power of disposition would not, in the case of a transfer inter vivos, 
be regarded as repugnant, and that there was no authority to suggest that a different 
principle was applied by the Courts in India before that Act. A condition in a deed off 
partition that if any coparcener wished to sell his share in a residential house or if bis 
share were sold in any other way, the other coparcener would be entitled to buy it 
was held to be valid. An agreement of this sort is proper and is enforceable againat 
the promisor's representatives and is not hit by section 14 (See note 10 under sec. 14) (v). 


A condition that if the vendee sells, he shall give the vendor the option of buying 
back is obviously not an absolute restraint. Cases relating to such a condition have 
arisen with reference to the rule against perpetuity, and are considered in sec. — 
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5 grant made by a ramindar in favour 3 
— . be stached nd rl in sent 
does not amount to an absolute restraint and is not void (w). 


© Agreement in restraint of alienation.—The section refers to a condition 
restricting the estate transferred. It has no application to an agreement affecting the 
transferee personally. In an Allahabad case (x) the vendee executed a separate agree- 
ment that he would not transfer the property purchased to anyone except the vendor and 
then at the same price. It was held that this agreement was void as it deprived the 
purchaser of the right of alienation. It is submitted that this is not correct unless, as in 
a Bombay case (y) the agreement was by registered instrument and part of the transaction 
of salo. The true rule was stated in the later Allahabad case of Devi Dayal v. Ghasita (a). 
A sold a house to B and on the date of the sale B executed a separate unregistered agree- 


ment that if he wished to sell the house he would sell it back tp A for the same price and . 


would sell it to no one else unless A declined to purchase. If this had been a condition 
of tre sale it would have been invalid as a restraint on alienation (a) but the Court 
said that this was a special personal contract between the parties which was binding on 
them and could be enforced against a transferee with notice.” It is submitted that the 


effect of this decision is that an invalid condition in restraint of partition may yet operate 


as a personal covenant binding the covenantor personally and oreating an obligation 
enforcible against a transferee from him with notice under sec. 40. With reference 
to an award which contained an invalid condition against partition the Privy Council said 
that it may have bound the partiesevho agreed among themselves to abide by it (b). 


(6) Restriction against alienation in compromises.—A compromise is nota 
transfer to which this section applies. This is on the principle that a compromise is not 
an alienation but as said by Lord Moulton in Hiran Bivi v. Sohan Bivi (c) it is “a family 
settlement in which each party takes a share of the family property by virtue of the 
independent title which is, to that extent, and by way of compromise admitted by the 
other parties. A compromise operates therefore not as a transfer but as an admission 
that the party has no right to alienate. The title so admitted may be a restricted interest 
which under sec. 6 is not transferable. This is explained in Basangowda v. Irgowdatti (d) 
where under a compromise between a widow and a reversioner, the widow was held to 
have a limited interest such as is referred to in seo. 6 (d)—now seo. 6 (dd) —vhich she could 
not alienate. Similarly in Diwali v. Apaji (e), a case to which the Act did not apply, 
there was a compromise of a dispute between a widow and an adopted son under which 
an allotment of land was made for the maintenanoce of the widow with a provision in re- 
straint ofalienation. It was held that this land could not be attached for her debt as she 
had no disposing power over it. In Mata Prasad v. Nageshar Sahai (f) there was a dispute 
as to suo:ession between a widow and a nephew. This was compromised on terms that 
the widow was to retain possession for life while the title of the nephew was admitted 
with a provision restraining him from alienating during the widow's lifetime. The Privy 
Coungil upheld this as a family settlement prudent and reasonable in the circumstances 
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of the case. dete Calcutta case (g) a dodument settling a 3 


-© widow and two surviving members of the family provided that any lease given of the 


family property should be void unless signed and consented to by both parties, and these 
provisions were held to be valid. * 


In Ohamaru Sahu v. Sona. sa Koer (h), } Mookerjee, J., had to iata a deed of family 
settleiniont betwoon N Teversionary heirs and two Hindu widows by which the reversioners 
were restrained from alienating during the lifetime of the widows. He considered that 
the restraint was void if not under sec. 10 then under seo. 11, but as the object of the 
restriction was to protect the rights of the widows to receive maintenance what 
had been their huabands’ property, he held that the aliences of the reversioners who had 
pocepted a mortgage contrary to the provisions of the deed of settlement held the property 
subject to the rights of maintenance possessed by the widows. It is submitted that 
_ the restriction on the reyorsioners being the result of a family settlement, was valid, 


| asin Mata Prasad's case (9). 


(7) Nestraint against alienation in gift.—Under sec. 126 of the Transfer of 


Property Act a gift may be made on an agreed condition that it may be revoked on the 
happening of an event which does not depend upon the will of the donor. But the con- 


dition contemplated by sec. 126 which is in a chapter dealing with gifts should not 
be repugnant to the provisions of seos. 10 & 12 which deal with all transfers of property 
by act of Parties.” Thus where a deed of gift provided that the donee or his successor 
had no right to transfer the property and if they diq transfer, the same would be invalid 
and the donor or his successor would have a right to revoke the gift, the condition was 
held to be invalid (j). The last paragraph of the sention enacts that the condition 
of revocation does not affect the rights of transferees for consideration without notice. 
This makes it clear that the condition of revocation operates only as a personal covenant. 
It does not restrict the interest of the donee and is not repugnant to the gift under sec. 10. 
It has therefore been held that if A makes a gift of his property to B, with a condition 
that A should be at liberty to revoke the gift if B transferred the property without A’s 
consent, the condition does not contravene the provisions of seo. 10 and is valid (k). See 
note supra—‘ Agreement in restraint of alienation.’ 


, (8) Restraint on partition.—Cases of restraint on partition are dealt with im 
note (b) under seo. 11. f 


. (8) Restraint on transferor.—The section only refers to restraint on alienation by. 
the traneferee or those claiming under him. It has no bearing on cases where on 1 


* transfer a restraint is put on alienation by the transferor. This may occur where the 


transfer is of a partial interest as in a mortgage. In such oases Wan a clog em 
. the equity or redemption. See notes under sec. 60. l 


.Q0) Exception in the case of lease.—A lease we an 8 to the rule agaiúst 
an absolute restraint on alienation. Thus a condition in a lease that the lessee. shall 
. not-sublet or assign is valid—sec. 108 (j) read with the words “in the absence of a odn- 
tract to 0 contrary.” And it is immaterial that the-lease is a permanent lease (l). 
A condition requiring the lessee to pay a fourth of the purchase money As nazar to the 
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hege ha conse he bowl assign the lease is valid (m). A condition in a permanent lease, 
that should necessity for alienation by the lessor arise the leasee will surrender the lease 
to the lessor, is valid (n). Ifthe condition gives the lessor a right to re-enter (o), ite breach 
in forfeiture of the lease ; otherwise the breach only gives the lessor a right to én 
injunction and damages (p) and not a right to determine the lease (g). So also a condition 


even ing perpetual lease that the lessee's right shall be veritable, but not transferable 


is not void (7). : 


The words in this section ‘‘when the condition is for the benefit of the lessor or those 
claiming under him” seem to be merely explanatory of the reason for the exception. They 
have been construed to mean that the restriction is invalid unless accompanied with a right 
of re-entry (e). This has been dissented from in a Madras case (?) on the ground that every 
such restriction is for the benefit of the lessor ; but that case also held that a restriction 
without a right of re-entry gives the lessor a right to damages, but was invalid as a condition 
and had not the effect of rendering the assignment invalid. The amendment made in 
sec. 111 (g), by Act 20 of 1929, makes it clear that the breach of a condition against 
alienation will not work a forfeiture unless the condition reserves a right of re-entry. A 
condition that in case of alienation by the lessee the lease shall be void is not now sufficient 
to determine the lease, and the case of Vyankataraya v. Shivrambhat (u) ia now obsolete. 


The restriction on assignment prevents the lessee from assigning without the consent 
of the lessor. This is frequently expressed in the lease with the added clause that such 
consent shall not be unreasonably withheld. An express condition to the effect that 
the lessee if he assigned would pay # fourth of the purchase money to the lessor has been 
held to be valid (v). In Englang seo. 144 of the Law of Property Act, 1925, replacing 
sec, 3 of the Conveyancing Act, 1892, enacts that in the absence of an express condition 
to the contrary, a condition that the lesseo shall not assign without the consent of 
the lessors is construed as subject to tho proviso that no sum shall be payable for 
such consent. 


A condition in a darpatni lease that if the darpatni is sold for arreara of rent, 
derivative tenures created by the darpatnidar would be extinguished, is not a 
restraint on alienation (w). 


Rent free grants under the Agra Tenancy Acte—U.P. Acts 2 of 1901 and 3 of 1926— 


do not convey the proprietary title of the grantor landlord. Such grants are like | 


leases exempt from the rule against absolute restraint of alienation embodied in 
Nath v. Sheikh Baharali (1 
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this section, A condition in eee grant end the grant from aliaating 1e 
therefore valid (z). | l 

Qi) Effect of involuntary alienation on conditions against * 
lenses. An involuntary alienation does not constitute a breach of a condition t 


alienation in a lease. 777 ior, om os Oe ae 
or a sale of the property of a cot y by an official liquidator (y), or a sale by the official 


assignee (2), is not a breach of the condition. In Golak Nath v. Mathura Nath (a) the 


Calcutta High Court said We take it to be clear law in India, as in England, that a 
general restriction on assignment does not apply to an assignment by operation of law 
taking effect in invitum as a sale under an execution.” But there may be an express pro- 
hibition of alienation in execution, and if so it will be enforced. In a Bombay case (b) 
where the condition was ““ not to let the land be sold or attached in execution,” Sargent, 
C.J., said that if the lessee allowed the land to be attached and sold by not taking 
measures to satisfy his jud: ment creditor, there would be a breach both according to the 
letter and spirit of the provision in the lease. But a condition in a decree on a com- 
promise that a party shall have no power of alienation is not broken if the property is 
sold in execution of a decree against the party (c). 


(12) Hindu and Mahomedan law.—tThe prohibition of a condition in absolute re- 
straint on alienation enacted in this section conforms to Hindu and Mahomedan law. 
Under Hindu law such a condition either in a gift inter vitoa (d) or in a will (e) is void. 
Even before the amending Act which makes the section directly applicable to Hindus 
many cases affecting Hindus were decided with reference to this section. In Mahomedan 
law also a condition in restraint of alienation attached fo a gift is void (f). But when a 
Mahomedan widow was restrained from alienating to a stranger as the result of a 
compromise the Chief Court of Oudh applied the rule that a compromise is in no sense an 
alienation and held that the restraint was valid (g). This case was confirmed on appeal 
by the Privy Council (A), and their Lordships observed that, apart from the favour 
with which courts regard family settlements, such a restraint was not inconsistent with 
Mahomedan law, nor with sec. 10 of this Act, and was permissible under English law 
which is applioable as the rule of justice, equity and good conscience. 


(13) Married woman.— The proviso recognizes as another exception the restraint on 
the power of anticipation in the oase of a married woman who is not a Hindu, Mabomedan 
or Buddhist. This restraint was a clause introduced in marriage settlements whereby: 
property was settled on married women for their separate use without power to sell 
or charge the corpus of the estate. The English Common law rule that a woman’s property 
became her husband's on marriage was abrogated in respect of marriages after the lst 
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dee 1806 by oeo. 4 of the Indian Bacoeesion Act, 1866. — | 


protect married women from themselves this clause was retained and received 

recégnition in thig section and in secs. 56 and 58 of the Indian Trusts Act, 1882. Tie 
Married. Women's Property Act, 3 of 1874, was passed to establish the separate property 
of married women who were married before the 1st January 1866 with reference te thelr: 


own wages and earnings. Section 7 of that Act says that a married woman may me ~. 
or be sued in her own name in respect of her separate prog@irty. ' Section 8 provides tha e 


person entering into a contract with a married woman with reference to her separate 
property may sue and recover against her to the extent of that property. The High 
Court of Calcutta held that these provisions enabled a creditor to enforce his claim also 
against property which a married woman is restrained from alienating (i). This decision 
was followed by Farran, J., in a Bombay case (j) with great reluctance. The Madras High 
Court, however, held that full meaning can be given to sec. 8 of the Married Women's 
Property Act without imputing to the Legislature an intention to ignore conditions in 
restraint of alienation distinctly recognized in a later Act (kja Statutory effect has now 
been given to the Madras view by the amended proviso to sec. 8 of the Married Women’s 
Property Aot, substituted by sec. 2 of the Transfer of Property (Amendment) Supple- 
mentary Act 21 of 1929. This expressly provides that decrees passed against a married 
woman under sec. § cannot be executed by attachment or sale of property she is restrained 
from alienating during marriage. 


Under sec. 169 of the Law of Property Act, 1925, (!) the Court may with her consent 


and if it is for her benefit release the restraint on the property of a married woman. 
There is no similar provision in Indian law. 


11. Where, on a transfer of property, an interest therein is 

created absolutely in favour of any person, 

tne ection repugnant to byt the terms of the transfer direct that 

such interest shall be applied or enjoyed by 

him in a particular manner, he shall be entitled to receive and 
dispose of such interest as if there were no such direction. 


Where any such direction has been made in respect of one 
piece of immoveable property for the purpose of securing 

the Ihe beneficial enjoyment of another piece of such property, a 
in this section shall be deemed to affect any right which the trans- 


feror. may have to enforce such direction or any remedy which » 


he may have in respect of a breach thereof. 


) Amendment. The only amendment made in this section by the amending 
Act 20 of 1929, is the substitution of the second paragraph for the old second paragraph. 
The old paragraph was as follows :— 

“Nothing in this section shall be deemed to affect the right to restrain, for the 


s -M benefiaial-enjoyment of one piece of immoveable property, the enjoyment of another l ae 


eee ak e Oe NA PARTAA mana 


This amendment should be read with the amendment in sec. 40. As pointed out as 


| in siote (7) below no alteration in seo. 11 has been effected by the amendment, Tho 


—— 40. ° 
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oe Principle.—This section refers to a restriction on the ajra of 83 


D while sec. 10 refers to a restriction on the transfer of property. Both sections rest on.. 
i ‘the: fame principle that a condition repugnant to the interest created is void. Section 11 
“selera to absolute interests only. A restraint on transfer is repugnant to any interest 


in property whether absolute or limited, for the right of transfer is an incident of 
ownership, A restriction on énjoyment is repugnant to an absolute interest, but may 


T not be repugnant to a limited-interest such as a leasehold or a life-estate. See note (4) 
below, 88 ig : | 


Illustrations. l e „ 


a) A makes an beer gift of a house to B with a direction that B shall reside in 
1. The gift is absolute and the direction is void. B may live in the house or not as 
he pleases. 


| (2) A makes a gift x a house to B on condition that the gift will be forfeited if 
B does not reside in it. “The oondition is valid, for the gift is not an absolute gift but 


; a one subject to a condition of defeasance—sec. 28 or 31 ; or of revocation—sec. 126. 


(3) A by sale conveys an absolute interest in a farm to B. The sale deed contains 


Os 5 direotion that B shall not cut down the trees. The direction is invalid. 


(4) .4 assigns a life interest in a farm to B for her maintenance. The deed contains 
a direction that B shall not cut down the trees. The direction is valid. 


Absolute interests fall under both sections, and the words applied (sec. 11) and 
“ disposed (seo. 10) show that the sections do to a certain extent overlap. This is well 
illustrated by the case of Chamaru Sahu v. Soma Koerq m). In that case a Hindu widow 
transferred her husband’s estate to the reversionary heirs with a condition-that they 
should not alienate it in her lifetime. The case was one under sec. 10, but in view of 
some observations of Jessel, M. R., in In re Macleay (n), Mookerjee, J., doubted if the 
restraint was absolute within the meaning of sec. 10, and therefore decided the case under 
this section ; see note (6) to sec. 10, last para. Cases restricting the right of partition 
fall as much under the one section as the other. 


(8) Indian Succession Act.—The section corresponds with seo. 138 of the Indian 


. Succession Aot, 1925, which replaces seo. 125 of the Indian Succession Act, 1865. The 


following illustration is annexed to the section in the Indian Succession Act : 


“A sum of maney is bequeathed towards purchasing a country residence for Ai 
or to purchase an annuity. for A, or to place A in any business. 4 chooses to receive the 


legacy. in money. He is entitled to do so.” 


(4) Absolutely.—The section does not apply unléas the 8 oreates an a ee 


`- interest in the transferee. It does not apply for instance to a lease which is a transfer 
„eke limited interest, and the lessee is bound by the conditions and covenants expressed 
br implied in the lease restricting his mode of enjoyment. When a deed of gift gave 


„ ndl to the donees as “they are the descendants of the same stock as my fainfly and 


„ 0 (1911) T Cal... J. sis, NIL. 901. 
— > bah ae) . 152 


5 8 5. Ahero remains nothing now for their support” and the gifa was expressed to be for their, 
; maintenande, a covenant restristive of alienation was held not to be void for 7 h 


as the gift was not of an abgòlufe interest but of usufruct only (0), So also when land. is 
granted only for use and cultivation (p). But when an absolute estate.is conveyed any 
restriction on its enjoyment is invalid. Thus when a oo-sharer of a village ‘a0ld his share 


a oe 15 de do another sharer. who executed at the same time an a not to —— seda, 25 


|“ RESTRICTION ON ENJOYMENT. 99 


PERE partition, or alienate or encumber or else tho sale would be avoided, the Cour 
read the two documents together and held the agreement to be repugnant to tho pro- 
prietary interest conveyed by the sale deed (g). A stipulation in a sale deed for the 
payment of a certain amount to the vendor out of the profits of the property by way of * 
rent was held to be illegal (r). See note (2) above, Principle.“ | 


(5) Partition.—A right to partition is an incident of joint ownership of property. 
In Umrao Singh v. Baldeo Singh (a) a testator left his property to his sons jointly with a 
direction that the property should not be partitioned till all the sons attain majority. 
The Lahore High Court held that this was an invalid restriction on the right of enjoyment 
even though it was for a limited time. An agreement not to partition, though it may be 
binding on the immediate parties, will not bind their successors in interest (t). The 
Bombay High Court has held that such an agreement is ingonsistent with the Hindu 
law and will not bind even the parties themselves (u); and’the Allahabad High Court 
has held that even an immediate party is not bound by an agreement not to partition 
for an indefinite time (v). 


Illustration. 


An arbitrator made an award between two sisters giving each a half share of an estate 
and appointing the husband of one sister manager, but directed that neither sister 
would have a right to claim partition. One sister died and her son sued for partition. 
The Privy Council held that the Glause in restraint of partition afforded no defence 
to the son’s suit for partition. Their Lordships said: It may have bound the parties 
who agreed among themselves to abide by it ; but as against the present plaintiff the 
clause has no effect whatever.... [The arbitrator] had no power to make property 
which was divisible by law indivisible forever“: Jafri Begam v. Syed Ali Raza (1901) 
23 All. 383, 28 I.A. 111, 118. See also Srimohan v. Macfiregor (1901) 28 Cal, 760, 786. 


On the other hand an estate may be impartible by custom, or by the terms of the 
grant, for the Crown has power to grant or transfer land and by its grant or transfer, 
to limit in any way it pleases the descent of such lands (w). 


(6) Hindu and Mohamedan Law.— The invalidity of conditions i in restraint of 

, enjoyment of property is recognized both in Hindu and Mohamedan Law. A direction in 
restraint of partition in a Hindu will (x), or in a "Hindu gift (y) is void. In Anantha v. 
Naga Muthu (z) it was decided under Hindu law that a condition in a gift to Brahmins 
restrictive of alienation is invalid as being repugnant to the nature of grant; and the y 
same decision was given in Rukminihai v. Laæmibai (a) under this section. Under 
Mohamedan law when a gift is made subject to a condition which derogates from its 
completeness the gift is valid, but the condition is void (b). 
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— 100 THE TRANSFER OF PROPERTY ACT. 
“(M) Second paragraph—Restrictions for beneficial enjoyment of one’s. 
‘own land.—The exception made by the second paragraph is a recognition of the rule 
in Tulk v. Moxhay (c). that the transferor may impose conditions restraining the enjoy- 

ment of land if such restrictions are for the benefit of his adjoining land. This section 

relates to the enforcement of the restrictions against the tranaferee, while sec. 40 refers to 
aaa na ee lead ace la ba 


The words ‘‘ compel the enjoyment,” which appeared in the old section, were no 
i doubt suggested by the phrase to use or abstain from using his land in any manner 
ooourring in the judgment of Lord Cottenham in Tulk v. Mozhay. But later English 
cases and particularly the judgment of Cotton, L. J., in Haywood v. Brunswick Permanent 
Benefit Building Society (d) made it clear that only covenants of a negative character 
and imposing no pecuniary obligation can be enforced under the rule in Tull v. Moxhay 
against purchasers from the transferee or covenantor. The distinction between an 
affirmative and a negative covenant may best be explained by a short statement of the 
two English cases just mentioned: 


(1) The plaintiff owner of a vacant piece of ground in Leicester Square as well 
as of several houses forming the square sold the ground in 1808 by a deed which 
contained a covenant that the vendee, his heirs and assignees would keep the square 
in sufficient and proper repair ““ uncovered with buildings.” The land passed by 
‘several intermediate purchases to the defendant who admitted that he had notice 
of the deed of 1808, but manifested an intentiom to alter the character of the square 
and to build on it. The plaintiff sued for an injunction to restrain him. The suit 
was not on the affirmative covenant to keep the sgliare in repair but on the noga; 
covenant not to build. Lord Cottenham granted the injunction : Tulk v. M 
(1848) 2 Phill. 774. 


(2) A granted land in fee to B in consideration of a rent charge and a covenant 
to lay out money in building and repairing. B assigned the land to C. A’s assignee 
sued O to enforce the covenant to repair. Cotton, L.J., said: The covenant to 
repair can only be enforced by making the owner put his hand in his pocket, and 
there is nothing which ‘would justify us in going that length Haywood v. Brunswick 

Permanent Benefit Building Society (1881) 8 Q. B. D. 403, 409. 


The words compel the enjoyment,” which occurred in the old section, have been 
omitted in the section as amended. The omission of those words, however, do not effect 
any change in the law, for though those words have been omitted, the substituted words 
edo enforce such diregtion have the same effect. In other worda, the section as amended 
“recognizes. az much as did the old section that there may be a covenant which, though; 

so in character, may be enforceable as between the actual parties to the tranefer,: 
that is, the transferor and transferee, as in Wolverhampton Corporation v. Emmons. le 
| where a covenant to build was enforced on the special facts of the case against the trans- 
tes. All that Haywood v. Brunswick Permanent Benefit Building Society decides is that 
a “the doctrine of Tulk v. Moxhay ts to the enforcement of covenants against assigne (d., 
— 1 from the transferee) applies only to covenants which are negative in aperation.. 4 
4 Te has no bearing on the * of covenants as babati N and 
E ‘Lob un now — 40. That section (para. 1 aie 
also contained the words “ compel its enjoyment,” ‘which recognized thab an affir- 
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words have now been omitted in that section and the Legislature has adopted the view ae 
taken in Haywood v. Burnewick Permanent Benefit Building Society, so that an affirmative 150 
covenant cannot now be enforced against a purchaser from a transferee. It is only a nega< 
tive covenant that may be enforced against him, e. g., a covenant noś to build. If there 18 
such a covenant, and the purchaser buys with notice of the covenant the Court may 
restrain him by an injunction from building (see the actual decision in Tull v. Mozhay 
reproduced above). Note that there is no substitution in seo. 40 of the words ‘‘ enforce 
such direqtion for the words “ compel the enjoyment ” as in seo. 11. 


The result then is that there is no alteration in the law in sec. 11. The alteration 
is in sec. 40 to the extent mentioned above. In Nand Gopal v. Batuk Prasad (f) 
4 covenant to pull down when required by the vendor, rooms over a passage between the 
house of the vendor and the house sold was held to fall under the second paragraph 
of sec. 11 and to be enforcible under sec. 40 against a tra from the vendeo. The 
oase was decided under the law as it was before the amendment of the two sections. 
Under the amended sections the covenant could have been enforced against the vendee 
under sec. 11, but being an affirmative covenant it could not have been enforced against 
a transferee from the vendee. 


In determining whether a covenant is negative or positive the Court looks to the 
substance and not to the form of expression (g). 


12. Where property is transferred subject to a condition 
sister iad OT limitation making any interest therein, 
ble on Insolvency katak. or given to or for the benefit of 
person, to cease on his becoming 
insolvent or endeavouring to transfer or dispose of the same, 
such condition or limitation is void. | 


40 


or attempted all 


Nothing in this section applies to a condition ih a “Tense for 
the benefit of the lessor or those claiming under him. 


C2) Forfeiture on insolvency.—The object.of the section is to protect the creditors . 
of the transferee who would otherwise be prevented from having recourse to the property 
transferred for the satisfaction of their debts. In spite of a condi! of defeasance on 
insolvency the property would yest in the Official Receiver or the , as the = 
case may be. The words dipose of” no doubt refer to fort. would 
be a fraud on creditors if a man were permitted to settle his property in himself 
— he should take advantage of the Act for the relief of insolvent debtors, and ‘after that 
on. * near polation. . 


Illustration. 
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2. Ale of a Provident Fund that a member purporting to transfer or assign his share or 
„ #nterentin the Fund should forfeit such share or interest wae held to be invalid under this 


section. The member applied to be declared insolvent. The Calcutta High Court 
held that though the vesting in the Official Assignee, which was the effect of the applica- 
tion, was a transfer by operation of law, yet the member's application to be declared in- 
solvent was a voluntary transfer under the rule. However as the rule was invalid 
there was no forfeiture to the Fund but the interest did vest in the Official Assignee * 
the benefit of the creditors (h). A R 


. Stock Broker's card.—The section has no application to a rule of a Stock Brokers’ 
Association forfeiting a defaulting member's card of membership (i). 


(3) English law.—An absolute interest in possession in property may not be 
transferred under the Engish law so as to exempt it from the operation of the law 
of bankruptcy. In re Dugdale (J), Kay, J., said The liability of the estate to be 
attached by creditors on a bankruptcy or judgment is an incident of the estate, and 
no attempt to deprive it of that incident by direct prohibition would be valid. If 
a testator, after giving an estate in fee simple to 4, were to declare that such estate 
should not be subject to the bankruptcy laws, that would clearly be inoperative. I 
apprehend that this is the test. An incident of the estate given which cannot be directly 
taken away or prevented by the donor cannot be taken away indirectly by a condition 
which would cause the estate to revert to the donor, or by a conditional limita- 
tion or executory device which would cause it to shift bo another person.” A man cannot 
settle property on himself to be divested on bankruptcy, for that would be a fraud on the 
law of bankruptcy (k). But property may be given to a man for a limited interest termig⸗ 
able on bankruptcy, e.g., for life or until he shall become bankrupt (l). Jarman says: 
“ It seems impossible on any sound principle to deny to a third person the power of 
shifting the subject of his bounty to another when it can no longer be enjoyed by its 
intended object (m).” Following theEnglish law a condition of defeasance in the event of 
insolvency annexed to a life estate in a settlement was treated as valid by the Bombay 
High Court in a case which was not governed by the Act (n). 


(4) Indian Succession Act.—The provision in the Indian Succession Act is in this 
matter different from that in the Transfer of Property Act, for a bequest may be made 
subject to a condition of defeasance in, the event of insolvency. This is sanctioned in 
illustration (vii) to sec. 120, Indian Succession Act, 1925, replacing illustration (g) to sec: 
107, Indian Succession Act, 1865. The illustration is set out in note (2) to sec. 21 ‘below. 


ks (09) Lease.—Leases constitute an exception, for the lessor having the jus disponendi a 
may annex any conditions he pleases to his grant provided they be not illegal or 
„ unteasonable (o). A covenant determining a lease in the event of the insolvency of the ` 


lease is valid (p). The condition applies to the insolvency of the person who. has the 


term created by the lease. If the lessee assigns the term and then becomes insolvent 


ths condition does not apply (2). The insolvency of the lessee will not involve a forfeiture 


. unless there is a Provision in the lease that the lessor may re-enter on the happening of 
euch event. This is expressly enacted in the amendment made in ges. 111 (g) by the 


(A) “Re Barnest Clarence O'Brien (1 2638) 60 Cal. ® “Brandon v. Robinson (1811) th ie 429; J 


026, 87 O. W. N. 1060, 247 I. C. 422 C |, "Re Sartoris Esate (1893) 
701 Of. Rochford v v. Hackman (1858) | (m) Jarman, 7th Ed., p. 1480 
in) Hormusji v. Dadabkoy (1808) 20 Boma. 210. 
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mis Act 20 of 1929. The new seo. 1144 makes provision for relief of forfeiture in or a 
uch oases, and follows in this respect sec. 146, Law of Property Act [English], 1925.. 


_ A Kharposh grant of certain property made by the holder of an impartible property | — 575 
in favour of a junior member for maintenance is not a lease: A condition in auch grant 
that if the said property is sold in auction for the grantee’s debts the grant will come to an 
end is not an absolute restraint on alienatioh and is not invalid under sec. 10 but iI ee 
‘wholly void under sec. 12 (r). 7 


' (5) For the benefit of the lessor.—The amendment of sec. 111 (g) makes it 
clear that these words refer to a condition giving the lessor a right of re- entry. 


13. Where, on a transfer of property, an interest therein 

| is created for the benefit of a person not in 
Transfer for benent of existence at the date, of the transfer, 
a ice subject to a prior interest created by the 
same transfer, the interest created for the 
benefit of such person shall not take effect, unless it extends 
to the whole of the remaining interest of the transferor i in the 


property. 
Illustration. 


ü ae 
A transfers property of which he is the owner to B in trust for A and his intended 
zj successively for_their lives: band after the death of the survivor, for the eldest son 
the intended marriage for life, and after his death for 4’s seoond son. The interest so 
created for the benefit of the eldest son does not take effect, because it does not extend 
to the whole of A’s remaining interest in the property. 


(1) Transfer for benefit of unborn person.—A transfer cannot be made directly 
to an unborn person, for the definition of transfer in sec. 5 is limited to living persons. 
Such a transfer can only be made by the machinery of trusts. Possibly it is intended to 
express this distinction by the words for the benefit of,“ the trustees being the 
transferees who hold the property for the benefit of the unborn pereon. 


Both under English (s) and Hindu (t) law a child en ventre aa mere is in existence ; | 
but this rule is not applied in English law, tinless it is directly or indirectly for the 
benefit of the child (u). 


(2) Subject to a prior interest.—The estate must vest in some person between 
the date of the transfer and the coming into existence of the unborn person. The interest 
of the unborn person must therefore be in every case preceded by a prior interest; and 
a effect says that the interest of the unborn person must be the whole 


j ra Iie interest and it therefore fails. In Gegen Dutt v. 3 (v) A made 
i < ty to B, her nephew's sae dia for life, and then to B's male , 


eee ee ee aan „„ 
— of Di mals èf mi, then to her nephew. B died without iesu. Tepo. 
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“yg: erested in favour of B, was invalid under sec. 13 and the gift to the nephew therefore 
4. failed under sec. 16. The illustrations to sev. er E 
E in note (3) below, may also be referred to in this connection. 


to the aka daughters, ‘being of a limited interest and subject to the prior interest 


(3) Indian Succession Act.—The section is almost identical with sec. 113, Indian 
Succession Act, 1925, replacing sec. 100, Indian Succession Act, 1865. That section is 
as follows : . 

“Where a bequest is made to a person not in existence at the time of the 
testator’s death, subject to a prior bequest contained in the will, the later bequest 
shall be void, unless it comprises the whole of the roe interest of the testator 
in the thing bequeathed.” 


An instance of a bequest held invalid under this section is the case of — 
v. Sorabji Naoroji (w). Soe also Sopher v. Administrator General of Bengal (2). | 


(8A) Sopher v. Administrator General of Bengal (1944) A.PC. 67—S died leaving 
a widow and two sons. By his will the trustees were directed to stand possessed of the 
residuary estate upon trust out of the income to pay the widow a monthly sum for her 
own use and benefit during the term of her natural life. As to the balance, the 
relevant clause in the will was as follows :— 


“ Upon trust during the lifetime of my said wife to pay the balance....... to 
my children, if more than one in sharessuch that each male child shall take double of each 
female child, and if there shall be only one such child, he whole of such balance of income 
shall be paid to each one child. And if any child of me shall die in my lifetime or in the 
lifetime of my said wife leaving children or a child him or her surviving, the share of the 


said balance which would have been payable to the child so dying, had he or she been 


living, shall during the lifetime of my said wife be paid to his or her children, if more 
than one, in shares such that each male child shall take double the share of each female 


child, and, if there shall be only one such child, the whole of such share of the said balance 


of income shall be paid to such one child. And if any child of me shall die in the 
lifetime of my said wife without having any children or child him or her surviving, the 
share of the said balance of income which would have been payableto the child so dying 
had he or she been living shall during the lifetime of my said wife be paid to such of 
my children as shall survive the child so dying and the child or children of such of my 
children as shall have predeceased the child so dying in shares such that males shall 
in all cases take double the shares of females and the child or children of any such 
predeceased child shall take only the share of his, her or their deceased parent would 
have taken, if living, and if there shall be only one such child or one grandchild of me 
who shall be entitled to the benefit of this provision then the whole of such balano 


.of income shall during the lifetime of my said wife be paid to such one child or 
“grandchild, as the case may be.” 


E E E ²˙ E SEE kag S tall 


| ` kot be divided during the lifetime of the testator’s wife, the will contained directions 
“for distribution in similar terms. Relying upon illustrations (2) & (3) to 260. 113 ef the 
Indian Succession Act, 1925, the Judicial Committee held that however complete, my à 


be the dispositions of the will, the gift after the prior bequest must not be a life interest 
to an unborn person, for that would be a bequest to a person not in existence at the time - 


ol the testator’s death, of something lees than the remaining interest-of the testator. | In 
i Other words a later bequest must comprise all the testator’s. remaining interest, if the 
"legates under it is not in existence at the testator's death. Further gifta, however, 
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E 8 The Judicial Committee relied on 


the previous decision of the Board in Putlibai v. Naoroji (28) A. PC. 122. It was observed 
that bequests in that case failed to comprise the whole of the testator's remaining in- 
terest, because there were contingent rights which might prove to be of value. In 


| 555 with that decision was held by their Lordships in Sopher’s case that if under 


a bequest in the ciroumstances metitioned in sec. 113 there was a possibility of the interest 


3 given to a beneficiary being defeated either by a contingency or by a clause of defeas- 


ande, the beneficiary under the later bequest did not receive the interest bequeathed 


in the same unfettered form as that in which the testator held it and that the bequest 


to him did not therefore comprise the whole of the remaining interest of the testator in 
the thing bequeathed. 


e In regard to the recitals of the will in question, the Judicial Commlttee held that 


tho interest of a grand-child in the surplus income duringiche lifetime of the widow,. 


was contingent on his surviving his parent. No grand-child was to receive any inconie 
unless and until he survived his father. Further if no child or grand-child survived 
the widow, there would be intestacy as regards the surplus income. ‘It seemed to their 
Lordships that the “thing bequeathed” in the circumstances of the case was the 
residuary estate of the testator, but the clause above related to the income of that fund 
until the death of the widow. All the bequests or dispositions after the death of 
the widow were, therefore, void. 


The Judicial Committee also held that seo. 120 of the Indian Succession Act was in- 
applicable to the case. The exception to that section applied only to the case where 
a fund: was given to any persofi on his attaining a particular age. It has no relation 
to any other contingency, e. g., to his surviving a named person as was in the present case. 


This decision was considered by Blagden J. of the Bombay High Court in Ardeshir 


5 Dadabhoy (45) A.B. 395. The learned Judge observed: It does seem unfortunate 


that their Lordships’ attention was apparently focussed entirely on Section 113 and 120 
of the Indian Succession Act and does not seem ever to have been called to illustration 
3 to Section 114........ Their Lordships held the bequests in the case bo- 
fore them bad though those in the illustrations just cited are expressly held valid by the 


legislature apparently on the ground that the question of an estate is diminished by 


uncertainty as to who will ultimately get it.’ 


Blagden J. also doubted whether in view of the decision of the Privy Council in 
Sopher's case, the case stated by illustration No. 3 to section 114 can bo held to have 
been repealed. 9 


In Ardeshir v. Dadabhoy the facta were as follows: D was a settlor who made a 
settlement. According to the terms of the settlement D was to get during life one third, 
one third each was to go to his sons A & R. After D's death, the trust property was to 
be divided into two equal parts. The net income of each part was to be given to A & R 

for life and after their death to the sons of each absolutely. If 4 & R were each to 
| dense D without male issue, the trusts were to determine and the trust property was 


the settlement in whole or in part for his own benefit. 


It was held that B’s son who was not born either at the date of the sottlement ct oë e 
-his death did not take any vested interest and the gift to him was invalid. | 


| TÄ son who was alivo at then date did not also take a vested interetg 


in view of the decision in Sopher's saso the question would arise whiten > eek. Ka 
4 favour of unboru FJ ee a nai 
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5 revert to the settlor absolutely. The settlor then took power to . or r or 
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6 0 h law.—This section i is ‘in’ ‘some — akon to the common alaw’ 
rak „ert rembtences of limitation, 


An unborn person cannot hold a an estate in land and 80 a limitation to an unborn 
person was originally void at common law as it wa n pure Hindu law. J oshua Williams 
“baya that dawn to the reign of Henry VI there was no instance of a contingent 
remainder (y). The rule was however from early times xed, and the limitation of 
future estates to unborn persons was permitted. Thefunb | donee had of course no 
interest until his birth, but on his birth the estatg*Veléed in him. The English rules 
against remoteness of limi Ltion refers to the con Rent or first taking effect of 
Umitations ant nc to the cesser or defermination of theta e). So that provided that 
| the estate N Aithin the proper periad it is Wossible in England to limit an estate 
to an ‘unborn: pedon for ‘life (a) or untff marriage (b). Such limitation “would be 
invalid under this section. i È 


The limitation of estates to unborn persons was subject to a restriction called the 

rulo against double possibilities, recognized in the case of Whitby v. Mitchell (c), that if 

land is Mmited to an unborn person during his life, a remainder cannot be limited so as 

to convey an estate to that person's issue. Under ‘the English rule a remainder is too 
remote and void if it is limited to the children of a peran unborn to whom a prior life 
-tato is given. Thus if the limitations is to A for life, and then to A's unborn idest 
_ gon for life, and then to the eldest son's sons, the remainder to the grandsons alone was 
void. Under the present section the limitation to both genergtions would be voit, 


The rule in Whitby v. Mitchell (d) was a common law rule applicable to legal estates 

in land. The rule against perpetuities was a subsequent development, and as it over- 

lapped the rule against double possibilities, the latter rule has now been abolished by 
sec. 161 of the Law of Property Act, 1925. | , 


66) Moveables.— As its position in the Act shows the section applies to moveable as 
well as immoveable property (e). See the second heading of Chapter II just above 
sec. 5. (A) Transfer of Property, whether moveable or immoveable.“ 


0 (6) Hindu law.— According to pure Hindu law a gift 0 or bequest in favour of 
an unborn person is void (f). But this rule has been modified by statute. The Madras 
Aot 1 of 1914, the Hindu Disposition of Property Act 15 of 1916, and Act 8 of 1921 
validate gifts to unborn persons. These Acts have been amended by secs. 11, 12 and 13 
of Act 21 of 1929, and the amendments enact that subject to the limitations in Chapter 
II of this Act, and in secs. 113, 114, 115 and 116 of the Indian Succession Act, 1925, no 
“transfer inter vivos or by will of property by a Hindu shall be invalid by reason only that 
any person for whose benefit it may have been made was not born at the date, of si: 
dispositions. The omission of the word Hindu in seo. 2 makes this section dir 
applicable to Hindus (g). These Acts are reproduced in App. I, App. II. We 1 TI 
respectively. See Mulla's Principles of Hindu Law, seos, 359, 360. 


f Ay) William's Real Property 98rd Ed., p. 3886. (d) (1800) 44 Ch. D. 85. = a 7 
: (€) Waineright v. Miler (1897) 2 ch. 255, 261. (e) Cowasji v. Rustomji (1806) 20 Bom. 511. 
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eh Mahomedan un- en to's * not in existence is void under ! 
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14. No transfar of p dan operate 40 3 
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; Rule against perpetulty. | ö 
ii “ getime gf. one or more persons living at 
6 thé date of such tra jer, and the minority of some person 


who shall be in existénce at the expiration of that period, 
“and to whom, if he W full age, the interest created i is to; 


belong. SA 
la do. Wer 
(i). Principle. — Thoi e t perpetuity is founded on the general principle of 


policy guiding judges, that thè: rty of alienation shall not be exercised to its own 
destruction end that all oo waria shall be void which nd to create s perpetuity or 
place property for ever out of the reach of the exercise of the power. of i 
As long ago 48 1732 Jekyll, M.R., aid tha$,if the rule were othersiy? the mischie: 
that would ‘arise to the publio from estates remaining for ever, be ong time un 
alienable ‘or untransferable from one hand to another, being a damp to industry, and 
prejudice to trade, to which may be added the inconvenience and distress that wouk 
be brought on families whose estates are so fettered (j). 


(IA) Meaning of “ Perpetuity ’.—According to Jarman (k) “A perpetuity rin thi 
‘primary sense of the word is a disposition which makes property inalienable for an in- 
definite period. In this sense it is concerned with certain interests created in gan 

are sought to be made Malienable for an indefinite period. In its modern sêpa 

it igeoonosrned with interests arising in futuro and not with interest arising in prosenti. 

.presént section, strictly ‘speaking, deals only with what Jarman calls '“ Modern rule 

sh it perpofliitioe. % "WE this sense our Act appears to be incomplete. (See also noti 

under see. 18: “some pointe. of difference between English and Indian law regardin, 
_ perpetuities. ae i 


(GB) Rule against perpetuity in its primary sense.— Examples of such interest 
in presenti which have been held void under the name of perpetuity or as tending to. 
mity are, as conveniently classified in Halabury's Laws of England (Hailsham 

Ed., Vol. XXV, Art. 171, p. 81), as follows : 


“ (1) Estates and interests limited in-presenti with an unauthorised mode of de 
volution, for example an estate of inheritance not known to the common law; an unbear. 
able entail; an estate in which successive heirs take life estates only; the attemptq; 
entail of a chattel made prior to 1926. 


(2) Interests held on perpetual non - charitable trust, where no person or person 
-oan take any benefit, for example, trusts to keep in repair a tomb not part of the = 
OF a church. 


» (8) Gifts to trustees for nen-charitable indefinite objects or for non-charitabl 
sorporated institutions or societies which may last for an indefinite time.” 


he . — 
oan be created which is unknown to Hindu law. The principle on which the eee 
dass is put has been applied in India in Administrator General v. Hughes (i). The cage 
falling within the third class require consideration: In In re Clarke (m) $ reng, J. 
h A 1 „ Wim. 668... 
0 Abdul Cadur V. Turner (1884 9 Bom, | 4 855 Hanley v. Leigh | amet ap. dh. 
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— principles thee : “Tt is, È think, established by tho athortiied that a gift 


“lf toma perpetual institution not charitable is not necessarily bad. The test, er one test, 


appears to ba, will the legacy when maid be. gubject to an any trust which will prevent 
the existingmembersofthes n fronti pending it as they please ? If not, the gift is. 
.- good.. So also if the gift is to be construed: as e gf to or for the benefit of the individual 
members of tle association, h by Season oft conn . kae the legacy is one which 
by the terms of the gift, or which by reason of the constitutior of the association in whose 
favour it is made, tends to a perpetuity, the gift is a In re Drummond (u), Which 
vas Gonoerned inter alia with a trust for the Old Bradfordians Club, and which -was ap- 
` ` proved by the House of Lords in Macaulay v. O-. Donnell (o). Eve., J., said that he could not 
hold that the residuary gift was a gift to the members individually. There was, in his 
opinion, a trust, but there was abundant authority for halding that it was not such a trust 
aa would render the legacy void as tending to a perpgmit and reference was made to 
In ve Clarke (supra). The learned Judge said that Sfelegacy was not subject to any 
trust which would prevent fhe committee of the ob. frem spending it in any manner i 
they might deside for the benefit of the class intended. In In re Price (p) a testatrix 
bequeathed one-half of her residuary estate to the Anthroposophical Society in Great 
Britain—an unincotporated association—‘‘to be used at the discretion of the chairman 
and the executive council of the society for carrying on the teachings of the founder, 
Dr. Rudolf Steiner.“ It was held that there was no absolute gift to the society but that 
the society was at liberty to spend both capital and income on the objects defined in the 
will, and, there being no perpetuity created, the bequest was valid. It was also held that 
it was a valid charitable gift. A recent Indian decision on the point is to be found in 
M. A. F. Halfhyde v. C. A. Saldanha (q). On the authorities it seems that the question 
of validity or otherwise of such a gift has to be approach by stages. First question is: 
i it a gift to the individual members for the time being constituting the association 
or ii it a gift to the association? If the former, the gi good. If it is.a gift to 
the association as such, the next question is: is it a gift, free and unfestered or ka An i 
trust? If it is an unfettered gift the gift is good. If it is a trust the final ques 
arises : is it an endowment so that the donee must hold the corpus for all times to come 
cannot deal with the corpus as and when he pleases or is it an immediate beneficial gift 
so that the donee can use the corpus and income as it pleases and when it pleases. If it 
is an endowment the gift fails as offending the rule against perpetuities in its primary 
sense and if not it is good and valid. Our section does not in terms deal with ‘‘perpetuity” 
in its primary sense, and therefore a perpetual gift in prasenis whether free or fettered 
will not strictly be within the mischief of seo. 14 but it is submitted that the principles 
of English law explained above should be applied in India for those principles are based 


on broad grounds of public policy. pi 


(2) Modern rule against perpetuities.—The modern =A against perpetuities 4 is 
‘thus enunciated by Jarman (r): ‘‘ Subject to the exceptions to be presently mentioned, 
no. contingent or executory interest in property can be validly created, unless it must 

‘necessarily vest within the maximum period of one or more lives in being and twenty- 

one years afterwards.” The exceptions to the rule are conveniently set out in-Halabury. 
Vol. XXV, Arts, 206-220, pp. 111-122. It is this modern English rule which is, ‘with | | 
certain modifications, adopted by our section. The only exception to the rule expres 3 
recognised by our Act is that embodied in section 18. It will be presently seen that S 
of the exceptions recognized by English law have also been recognized by Courts in India. 


80 long as the transferees are living persons any number. of successive. Stat enn 
Ibe created. kay het ˙ AA 


: adh. 90 SO 00 (1944) 40 O. Wx. . 
b. "6 y 
ge 18 dai. | a g bw Jarman on wills, 7th Rd., vol. 1 5. 257. 
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Laar lte 5 B and Care at the d the 

| Bak if the ultimate beneficiary is some ons not in existence ab the date of the transfer, 
“gèn, 12 requires that the whole residue of the estate should be transferred to him. H he 
is not born before the termination of thé last prior estate, the transfer to him fille under 


_ “this section. If he is born before the termination of the last prior estate, he takes à vested q 


interest at birth ‘and — immediately on,the termination of the last 
ente. 2 


The rule against . 8 does not require that the 8 shall take 


place at the birth of the ultimate beneficiary, What it does require is that the vesting 
cannot be delayed in any case beyond his minority. Thus if after the life estates to 4. 


B and C, the ultimate beneficiary is the eldest son of C, the the limitation would be to O for 
life with remainder to C's eldest son, in which case the eldest son would take a d 


“interest at birth, although he may hot have been born at the date of the transfer. Bu 


‘tf it is intended that the estate shall not vest in an infant, ti limitation would be to C 
for life and then on trust for euch son of C as shall first attain the age of 18 ; the son of 
C has then a , contingent interest which becomes vested when he attains the age of 18. 
If the last limitation had been to C for life, and then on trust for such son of O as shall 

rat attain the age of 19, the transfer after C's death would be void. The result of the 
‘rule against perpetuity is that the minority of the ultimate beneficiary is the latest 
period at which an estate can be made to vest. 


Regard musi be had to possible and not actual events.—In deciding questions of romote. 
ness, regard must be had to possiblemnd not to actual events (s). This is made quite clear 
in the corresponding sec. 114 of the Indian Succession Act, where the words are “may 
s delayed; see note (3) below? The rule was thus stated by Platt, J., in Dungannon 

. Smith (t): “When a ,js infected with the vice of its possibly exceeding the 
prescribed limit, it is at once altogether void, both at law and in equity. And even 
if in its actual event it should fall greatly within such limit, yet it is still as absolutely 
void as if the event, which would have taken it beyond the boundary, had occurred.” 


Illustration. 


J had a share in a village which he sold to the defendant reserving two bighas of 
land under the following condition: Two bighas of land which I have excluded from 
the sale shall remain in my possession for life, and after my death in the possession of my 
lineal descendants ... . I and any my lineal descendants have no right to transfer the 
land excluded . . . . . If none of my lineal descendants be alive then the land 
shall be the own property of the vendee.” This was a transfer to take effect on the death, 
of the vendor's last lineal descendant. R had only one son who was alive at the date of 
the transfer, but who died childless. On actual facts the transfer operated within the 
Period allowed, but as it was possible that the transfer might have been postponed for 
100 er 200 years until the vendor's line was extinct, the transfer of the two bighas was 
E woes Bam- Newaz v. Nankoo (1926) 92 I.C. 401, (26) A.A. 283. 


Th the case of special powers of appointment regard should be had to the facte 


“alah are sscertained when the Pete Cerner (u). See note below, “Power see 


| Dppointanent” sexes 
* M — v. l de 20 2 
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= „e 
- Bt. The wife died in 1803 leaving 4 will whereby she appointed tha property to her soh 


n 
. ‘ tes: as : me | 
A desde dioi in 187% lieing ba Popp tò Jis wile foe Mo.” ke also gave kis 


for life with remainder to such of his children living at her death agghall attain 25. All 
the son’s children attained £5 before the wife died, i.e., before 1893. The appointment 


| was held to be valid : Re Thompeon (1906) 2 Ch. 199. 


G Indian Succession Act.— The rule against perpetuity in the Indian Succession’ 


5 ‘Act is in seo. 114 of the Indian Succession Act, 1926, replacing sec. 101 of the Indian 


 Sacocession Act, 1865. That section says: ‘‘No bequest is valid whereby the vesting of 


the thing bequeathed may be delayed beyond the lifetime of one or more persons 


at the testator's death and the minority of,” ete. The following are the illustrations l 


i e ‘that section :— 


a adopted by the life tenant’ was held to be invalid of the — 


¢ 

0 A fund is bequeathed to A for his life and iia his death to B for his life; 
. and after B’s death to such of the sons of B as shall first attain the age of 25. 

A and B survive the testator. Here the son of B who shall first attain the 
age of 25 may be a son born after the death of the testator; such son may 
not attain 25 until more than 18 years have elapsed from the death of the 
longer liver of 4 and B; and the vesting of the fund may thus be delayed 
beyond the lifetime of 4 and B and the minority of the sons of B. The 
bdequest after B's death is void. 


(ü) A fund is bequeathed to A for his life, and after his death to B for his life, and 
after B's death to such of B's sons as shall first attain the age of 25. B dies 
in the lifetime of the testator, leaving one or more sons. In this case the 

sons of B are persons living at the time of the testator's decease, and the 
time when either of them will attain 26 necessarily falls within his own 


lifetime. The bequest is valid. 


(iii) Afund is bequeathed to A for his life, and after his death to B for his s life, 
with a direction that after B’s death it shall be divided among such of B’s 
children as shall attain the age of 18, but that, if no child of B shall attain 
that age, the fund shall go to C. Here the time for the division of the fund 
must arrive at the latest at the expiration of 18 years from the death of 
B, a person living at the testhtor’s decease, All the bequests are valid, | 


(iv) A fund is bequeathed to trustees for the benefit of the testator’s daughters, 

with a direction that, if any of them marry under age, her share of the fund 
shall be settled so as to devolve after her death upon such of her children’ 

as shall attain the age of 18. Any daughter of the testator to whom the 
direction applies must be in existence at his decease, and any portion of the 
fund which may eventually be settled as directed must vest not later than 

18 years from the death of the daughters whose share it ‘was. All N 


provisions are valid. 


In “Anandrao Vinayak v. Administrator- General of Bombay (v) E | 
moveable property to a son rith a gift over of shares in the property to the sosia sone , 
‘when they should attain the age of 21. The gift was held void as ing against 
4 perpetuity.. Similarly in Kashinath v. Chimnaji e ee 


ia ie ioe) sate 17. A mi: % 1906) 30 > Bors. art. 
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% Minority. Minority in India terminates at the end of 18 years: | “In, $ Privy 8. 44 

Comal case (), the bequest was to the testator's daughters for their lives with I 7 

to their children at the age of 21. The bequest to the children was held to bé void under 

secs. 114 and 115 olihe Indien Succession Act. An attempt, however, was made to 

support the bequest on the ground that if guardians of the children were appointed by 

the Court under the Indian Majority Act, 1875, they would not under that Act atteint . = 

majority till the age of 21, but the contention failed because at the testator’e death, iù Was 7 

not certain that any of the children would have guardians appointed. E 


1 * 


(5) English law.—Section 13 represents the common law rule against remoteness 
of limitation while sec. 14 corresponds to the English rule against perpetuity. The 
rule against perpetuity in Englan - was a later development. Jarman says: “It wasii 
soon perceived that when increased facilities were given to y o alienation of property, 
and modes of disposition unknown to the common law "arose. . . . it was 
necessary to confine the power of creating these interests within such limita as would 
be adequate to the exigencies of families without transgressing the bounds prescribed 
by a sound public policy (). 


The English rule differs from that in this section and in sec.114 of the Indian Succession 
Act as it fixes the period at one or more lives in being and 21 years afterwards irrespective — 
of the minority of the person entitled (z). The rule has been modified as from the 1s6 
January 1926, by sec. 163 of the Law of Property Act, 1925, which provides that a 
transfer shall no longer be void for remoteness merely because the property is to vest 
in the beneficiary on his attaining an age over 21 years, but that it shall take effect as 
if the age of 21 had been ö for the age specified in the instrument. | 


(6) Hindu law.—Since the amendment of sec. 2 this section applies directly to oa 
Hindus. It was applied by the Hindu Disposition of Property Act, 1916, and similar  ; 8 
provisions were contained in the Madras Act I of 1014 and in Act 8 of 1921. The ee 
amendments made to those Acts by Act 21 of 1929 make transfers by Hindus to unborn wW 
persons subject to the limitations contained in Chapter II of this Act and bequests by Wk. 
Hindus to unborn persons subject to the rules contained in secs. 113, 114, 116 and 116 oy 
of the Indian Succession Act, 1925. But irrespective of statute a perpetuity is repugnanh 
to Hindu law except in the case of religious and charitable endowments (a). The three 
Acts referred to above are set out in Appendices I to III below. y 


(7) Mahomedan law.—With reference to Mahomedan law the Privy Council held 


in Abul Fata Mahomed v. Rasamaya (b) that a gift to remote and unborn generations is Pe 
forbidden by Mahomedan law except in the case of a wakf, and that a wakf is invalid sid, 
if the gift is illusory. But the law has since been altered by the Mussulman - 
Wakf Validating Act 6 of 1913, under which a wakf is valid even if the gift to charity ie 


unsubstantial and illusory, provided there is an ultimate gift. to ames To. this act m = ae 
nes tive effect has been given by Act 32 of 1930. l „ 


a 10 “Moveable and immoveable property. The rule against perpetuity ajak 
> JJC le). This is indicated ee — 
— ani See heading (A) of Chapter II. a „ 
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“section 18. 


@ Charities.—The. rule against perpetuity does not apply to charities. Bee 


(ba) Power of appointment.—A general power of appointment dees not tie up 
land, and therefore the period for the application of this section does not begin to run 
until the date of the exercise of the power (d). Under special powers of appointment, the 
donee can transfer only to specified persons, and the effect therefore of such a power is - 
to tie up land. In the case of a special power the period is to be reckoned from the date 
of creation of the power (e). In ordinary cases [as already noted in note (2)] in applying 
the section regard should be had to possible and not actual events, but in the case of 
special powers, the facts to be regarded are ascertained when the power is exercised (f). 
In In re Legh’s Settlement Trusts (g) the facts (simplified) were as follows: By a deed of 


. arrangement and re-settlement dated October 2, 1891, the trustees were, amongst 


other things, directed to hold the residue of the trust funds and the income thereof upon 
trust to pay the income thereof to J.R.P.L. during his life and after his death to hold the 
capital and income in trust for all or any one or more of the issues of J.R.P.L. whether 
children or remote issue as J.R.P.L. should by deed or by will appoint. J.R.P.L. 
had 6 ohildren including one Margaret Cowie who predeceased J.R.P.L. leaving 2 
children D.C. and J. J. C. who were born respectively on March 13, 1929 and May 12, 1931. 

J. R. P. L. died on March 5, 1936, having made his will dated March 3, 1933. By that will 
J. R. P. L., amongst other things, made an appointment of a share to D.C. and J.J.C. for 
their joint lives and after the death of either of them to the survivor for life, It will be 
noted that (1) the power of appointment given to J.R.P.L. was a special power, (2) that 
the appointees were persons not in being at the date of the deed of arrangement, (3) at the 
date of the death of J.R.P.L. when his will took effect fne appointees were in being. In 
these circumstances the appointment in so far as it was to D.C. and J.J.C for their joint 
lives was quite good for the vesting of that interest must take place immediately upon the 
death of J.R.P.L. and therefore could not be delayed beyond a life in being at the date of 
the deed (i. e., the life of q. R. P. L.) and 21 years thereafter. The question was: whether the 
appointment in so far as it was to the survivor of them for life was hit by the rule against 
perpetuities. That depended on whether that appointment was a vested or a contingent 
one. It was held that it was contingent, for there was no knowing as to who would be 
the survivor. It was quite possible that both of them might live for more than 21 years 
after the death of J.R.P.L. (the life in being at the date of the deed) and therefore the 
vesting of the life estate to the survivor might be delayed beyond the life in being at the 

date of the deed and 21 years. In tile premises it was held that the reversionary life 

interest of the survivor being a contingent interest offended against the rule. The same 


principle was followed in In re Johnson's Settlement Trusts: McClure v. Johnson (A). 


(ob) Provisions for payment of debts of settlor.—See soo. 17 (2) (i) and note 


a ' Haception (i Payment of debts.” 


. (10) Agreements and rule against perpetuities—covenant tor Bre. 
emptlon.— The rule against perpetuity does not apply to personal agreements (5), thas tha 
a, 8 which do not create an, interest in oe | É 

The ahebaits of a temple agree to appoint the family of C aay r ; aris from g 


and remuneration of the office. The — is valid and not affected ty t the: rule 45 
v. Jackson (1888) 20 Ch. D. 321. (6 20 Ch. D. 05; Beriaade Trustee | 
Bros. (1901). 
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against perpetuity: Nafar Chandra v. Kailash (1021) 25 Cal. W. N. 201. 62 I. C. 510, 
ean A. C. 328. 


“A oondition in a mortgage that the mortgagor may redeem whenever he likes refore 
‘aig to the exercise of the equity of redemption which is a present interest. It is therefore 
outside the scope of the rule against perpetuity (3). 


An agreement for the purchase of land creates in English law an equitable interest... 
in the land and is therefore so far as specific performance is concerned subject to the., 


rule against perpetuity. The leading case on this point is London & 3. W. Rly. v. 
Gomm (!). ; 


Illustration. 


The plaintiff Railway no longer required a piece of land for the purpose of the railway 


and by a deed of 1865 conveyed the land to G. P. absolutef, and G. P. covenanted that 
ho and his heirs would at any time thereafter, whenever the land was required by the 
Railway and after six months’ notice reconvey the land to the Railway for £100. In 
1879 the defendant Gomm purchased the land from G. P.'s heir with notice of the 
covenant. In 1880 the plaintiff Railway gave notice to Gomm to reconvey the land and on 
his refusal sued for specific performance of the covenant. Kay, J., held that the covenant 
did not create an estate or interest in land and was therefore not affected by the rule 
against perpetuity and decreed the suit. This was reversed on appeal, and Jessel, M. R., 
said that there was no real distinction between a contract of purchase and an option of 
purchase, and an option of purchase created an equitable interest which, if unlimited 
in duration, was void for remoteness as against an assignee of the land: London 4 
F. W. Riy. v. Comm (1882) 20 Ch. D. 562. 


Before the Transfer of Property Act a contract of sale of land was treated aa oreating 


an equitable interest in land, for Indian cases followed the English law. Accordingly 
in a case decided in 1875 a covenant for pre-emption unlimited in point of time and 
ooourring in a deed of partition was held to offend the rule against perpetuity (I). 


Seotion 54 of the Transfer of Property Act enacts that an agreement for the sale of 
land does not, of itself, create an interest in land, and since this enactment there has been 
considerable conflict of decisions as to the application of the rule against perpetuity to 
auch agreements. Some cases treat the agreements as personal agreements and therefore 
not affected by the rule: while others continife to apply the English rule, or treat the 


agreement as a personal agreement but void under seo. 23 of the Indian Contract Act 


as being of such a nature as to defeat the law as enacted in this section. 


The only Privy Council decision on the point is that of Maharaj Bahadur Bingh Y. 
Balchand (m), but the agreement was of 1872 before the Transfer of Property Act and 


seems to have been treated as creating an equitable interest in land. In that case a 


Raja who was the proprietor of a hill agreed in compromise of litigation that he and his 


heirg would give a society of Jains a building site for a temple free of oost whenever they 


‘should require it. Subsequently the Raja granted a lease of the hill to a third person, 


The society then brought a suit against the lessee for possession basing its title upon 
the agreement. The suit was dismissed by the High Court, and the dismissal was con~ 
Armed by the Privy Oounoil on appeal. In delivering the judgment of the Board, Lord 


k Buckmaster said : — 


“ For the appellants Ii a, — Is cesential to show that thi 
| agreement crested in them some present estate or interest which. would. prevent. 
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9 14 5 sa the Raja from having made the grant. That could only be effected by. reading 

the compromise as creating in the Jains Society a grant in perpetuity of the Paras- 

bn nath bill. This cannot, however, be supported. . . . such a covenant as 
„this does not, and cannot, run with the land, and could. not be so enforced. 


Further, if the case be regarded in another light—namely, an agreement to 

grant in the future whatever land might be selected as a site for a temple—as the 
_ gnly interest created would be one to take effect by entry at a later date, and as this 
date is uncertain the provision is obviously bad as offending the“ rule against 
perpetuities, for the interest would not then vest in presenti but would vest at the 
expiration of E indefinite time which might extend beyond the expiration of the 


proper peri 2 3 
In this passage the gih v Council speak of the agreement creating an interest in 


land.: This expression, would not be appropriate if the case were one under sec. 54 of 
the Transfer of Property Act. The agreement, however, was of 1872. 


The Bombay High Court followed the Privy Council case in reference to a oovenant 

for 1 ception contained in a sale deed of 1878. This was in Dinkarrao v. Narayan (n). 

The Court did not proceed on the ground that the covenant being before the Transfer 

of Property Act created an equitable interest in the land ; but Macleod, C.J., said that the 

covenant was void on general principles as offending the rule against perpetuity, while 

Kanga, J., said that the contract was void under sec. 23 of the Indian Contract Act as 

calculated to defeat the rule against perpetuity which is now public policy. The correct- 

ness of this reasoning is open to question. The covenant Was either a personal covenant 

or a covenant creating an interest in land. If it created an interest in land, it offended 

the rule against perpetuity. If it was a personal contract, then there is no rule of law 

or of publio policy which makes the rule against perpetuity applicable. It will be remem. 

bered that in the leading case of London & South Western Rly. v. Gomm (o) where the 

covenant gave an option for the purchase of land Kay, J., held that the covenant did 

not create an interest in land and did not offend the rule against perpetuity. He was 

reversed on appeal by Jessel, M.R., on the ground that there was no substantial distinc- 

ee tion between an option for purchase and a conditional limitation, and that the option 

„5 created in English law an interest in land. The rule is limited to future interest in land 

oO and there is no public policy which requires it to be extended to agreements which the 

Act (s. 54) expressly says do not create an interest inland. However, the actual decision 

or conclusion in Dinkarrao v. Narayan (p) was correct as the agreement was before 

tb Transfer of Property Act, and it was followed by the same High Court in another 

iy: 800 (g) where there was a covenant of pre-emption unlimited in — of time 8 
a agreement of 1874. * 


ren The Allahabad High Co urt has dissented from the Bombay case, and de agree- 
» denta for the sale of land or for pre-emption as an obligation arising out of contract. and 
oe : aumpxed to the ownership of land and binding on transferees with notice under seo. 40 
e this Act (r). A subsequent Bombay decision (s) expresses a nang for the view 


S taken by the Allahabad High Court. „ 
i (4028) 47 Bom. 191, 24 Bom. I. R. 449, I. ©, 668, (7% AJA. 170 F. B. ov 
£ 82 I. C. 628, (22) A. B. 84. Baik | Singh y. Ragàubar. Singh ( 
(o) (1882) 20 Ch. D. 662. "Ran 
So) Supra : 
„ (a) Aung v. Dada (1931) 88 Bom. L. R. 1206, 
„ 1861. = (81) A. B. 578. | ial V. Katu 
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The Madras High Court at one time held that there waa no substantial difference as 
kaa aaah agescansate Jah pasa hs English Gad Ga KADA JAN @); But that Court 
hhaa:eubsequently treated such covenants as personal covenants, not affected by the 
rule against perpetuity the benefit of which is assignable by the covenantee, and which 
are enforceable against the representatives of the covenantor (u). Accordingly that 


High Court has also held that an agreement by a permanent lessee to surrender the lease | 


whenever the land should be required by the landlord is a personal agreement which 
is not void for remoteness (v). On the other hand, although a covenant of indemnity 
is a personal contract (w), the same High Court in a later case (x), expressed the opinion 
that a covenant of indemnity which included an agreement to substitute other land: ‘might 
offend against the rule against perpetuity. This again is open to question. 


The Calcutta High Court formerly applied the rule on the analogy of the ‘English 


law (y). The point was not taken in Haris Paik v. Jahuruddi (z), and did not arise in 
Kalimuddin v. Reazuddin (a), and in Jogesh Chandra v. Asalia Khatun (b), as the covenant 
was not expressed to bind the heirs and assigns or to end&ire for any particular time. 
But in Kalachand v. Jatindra Mohan (c) an agreement between two co-sharers to give 
each other a right of pre-emption at a fixed price was expressed to be binding on us, 
our heirs and representatives in interest”, and the Court held that the agreement was 
void under the rule against perpetuity, and therefore incapable of being enforced even 


between the contracting parties. The ground of the decision would appear to be that 


what vitiates a transfer vitiates also an agreement for a transfer. The learned judges 


also relied upon the analogy of sec. 27 (b) of the Specifio Relief Act, 1877, and seo, 91 of 


the Indian Trusts Act, 1882, but, the Transfer of Property. Act itself contains a similar 
provision in sec. 40, para. 2. In the recent case of Ali Hossain Miya v. Raj Kumar Halder 
(d) a full Bench of the Calout ta High Court has held that a covenant for pre-emption, in 
respect of a land unrestricted in point of time and expressed to be binding on the parties 
as well as upon their heirs and succossors, does not offend the rule against perpetuities 
enacted in sec. 14 of the Transfer of Property Act. The earlier Caloutta decisions to 
the contrary are no longer good law. 


The Patna High Court follows the carlier Culoutta decisions in adopting the English 4 


rule (e). 


Illustrations. 


(1) The Bombay Port Trust in 1900 sell a plot of land to A who atuna that he 
and his heirs will at any time reconvey the land, when required to do so to the Port 
Trust. In 1920 4 sells the land to B who has fiotice of the covenant. In 1930 the Port 
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Gualeutta and Madras decisions the covenant is not affected by the rule against perpetuity 


and is enforcible by the Port Trust against B under s. 40.— According to the Bombay, 
and Patna decisions the covenant W void under n not 
enforcible. 

(2) The Bombay Port Trost in 1900 sell a plot of land to A who covenants that he 
and his heirs will at any time reconvey the land when required to do so to the Port Trust. 
In 1920 A dies and his son B inherits the land. In 1930 the Port Trust require B to 
reconvey the land to them.—<According to the Allahabad and later Calcutta and Madras 
decisions the covenant is not affected by the rule against perpetuity and is enforcible by 
the Port Trust against B as the personal representative of A.— According to the Bombay 
and Patna decisions the covenant is void under the rule against perpetuity and is not 
enforcible. 

(3) The Bombay Fort Crust i in 1900 sell a plot of land to 4 who covenants that he 
and his heirs will at any time reconvey the land to the Port Trust or their assigns when 
required to do so. In 1920 the Port Trust assign their rights under the covenant to 


tho Bombay Municipality, and give notice of the assignment to A. In 1930 the Bombay 


Municipality require A to transfer the land to them.—According to the Allahabad and 
later Caloutta and Madras decisions the covenant is not affected by the rule against 
perpetuity and is enforcible by the Bombay Municipality as assignee of the Bombay Port 
Trust.—Acoording to the Bombay, and Patna decisions the covenant is void under the 


rule against perpetuity and not enforcible. 

In conclusion it is submitted that an agreement for the sale of land, as is does not 
ereate an interest in land, is not subject to the rule agaitias perpetuity. It is a personal 
contract and has the following incidents, ciz., (1) it is binding on the immediate parties 
and on their personal representative; (2) the benefit of it can be assigned by the intending 
purchaser; and (3) it creates an obligation arising out of contract and is enforcible, 
a section 40 against a purchaser for value with notice or against a gratuitous trans- 

feree. () A covenant for pre-emption operates as an agreement for sale and is a personal 


agreement. It has incidents (1) and (3), but not incident (2), for the benefit of a covenant 


for pre-emption is restricted to the oovenantee and cannot be transferred by him. See 
note (17), Pre-emption,” under seo. 6 (d). 

(11) Charge and rule against perpetuities.—A charge does not amount to 
a transfer of an interest in land and is therefore not affected by the rule against perpetu- 


ities (g). But if there is no charge on land a trust for payment of income to a payee 
and his descendants from generation to generation is void as offending against the. rule 


t perpetutty (ñ). 


(12) Mortgage and rule against perpetuities,—In Padmanabha Ayyar v. 


. | Sttarama Ayyar (i) it was held that the rule against perpetuities applied only to cases where 

there was a new interest in immoveable property contemplated to be created after the 
`.. akpiry of the time prescribed by the rule, namely the lifetime of a person living and the 
'. minority of one who might be in existence then and that in the cage of a mortgage, there 


was no.such fature interest in property contemplated to be created because it was of the 
very essence of the mortgage that the equity of redemption was a present interest in the 
eho of which alone the property was sought to be redeemed. In a recent 
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i e before the House of Lords (j) KAN R mortgage deed of 1031 the 8 


. covenanted to repay the mortgage mostly with interest by 80 half-yearly instalments 
and also ‘demised the mortgaged premises to the mortgagee for 3000 years with the usual 
proviso for cessar on repayment of the mortgage mostly with costs and interest the mort- 

“ gagore being desirous of redeeming the mortgage brought an action for a declaration that 
the mortgagor was so entitled. It was. contended on behalf of the mortgagor, 
amongst other things, that the mortgage which fixed the date of redemption so many 


years ahead offended the rule against perpetuities. The House of Lords in agreement 


with both the courts below on this point held that the rule against perpetuities had no 
application to mortgages. 


15. If, on a transfer of property, an interest therein is 

Transfer to class. somo Creuved for the benefit of a class of persons 

of ‘whom come under sec- with regard to some o Pakes such interest 

fails by reason of any of the rules contained 

in sections 13 and 14, such interest fails in regard to those 
persons only and not in regard to the whole class. 


(1) Amendment.—Before the amending Act 20 of 1929 the section was as follows :—- 


“If, on a transfer of property, an interest therein is created for the benefit of a 


class of persons with regard to some of whom such interest fails by reason of any of the. 
rules contained in sections 13 and M, such interest fails as regards the whole clasa,” 


Before the amendment tha section was exactly the opposite. In the section as it 


now stands the words “ in regard to those persons only and not in regard to the whole 


class have been substituted for the words as regards the whole olass.“ The reason 
for the amendment will be explained presently. If a transfer is intended to take effect 
immediately all persons constituting the class at the time of the transfer would take and 
no question of remoteness could arise. The section therefore only refers to cases where 


the benefit is to accrue at a future time. Thus in the case of a bequest to A for life and 


then to such of A’s children as shall attain the age of 25, the class might not be ascertained 
within the period allowed by the rule against perpetuity. In such a case Leake v. Robin- 
son (k) decided that the gift to the whole class of A’s children must fail. In Pearks v. 
Mosely (I) Lord Selbourne said the rule is, that the vice of remoteness affects the class 
as a whole, if it may affect an unascertained number of its members.” This was the rule 
enacted in the old section. The old section did not apply to Hindus. The present section 
does apply to them. 


(2) Indian Succession Act.— The corresponding sec. 115 of the Indian Sue? 
cession Act, 1925, which replaced sec. 102 of the Indian Suocession Act, 1865, was sim- 
ilarly amended about the same time by sec. 14 (I) of the Transfer of Property (Amend - 
ment) Supplementary Act 21 of 1929. The first two illustrations to that section are as 
follows :— - 

Illustrations. 


(i) « A fund is bequeathed to A for life, and after his death to all his children who 
shali attain the age of 25. [The gift to A’s children is a gift to a class). A survives the 


testator, and has rome children living at the testator’s death. Esch child of A's Hing 


| at the testator’s death myst attain the age of 25 (if at all) within the limits allowed for a oa 


bequest Iseo. 385 (2)]. But 4 may have children after the testator's decease, ao 11 ee 
of ‘whom. may not attain the age of 25 until more than 18 years have —" after the „ 7 
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“S48 dense of 4. The bequest to A’s children, therefore, is inoperative as to any child born 
a ſcter the testator's death and in regard to those who do not attain the age of 25 within 
18 years after A's death, but is operative in regard to the other children of 4. 
() A fund is bequeathed to A for his life, and after his death to B, C, D, and all other 
children of 4 who shall attain the age of 25. B, C and D are children of A living at the 
testator’s decease. In all other respects the case is the same as that supposed in ill. (i). 
Although the mention of B, C and D does not prevent the bequest from being regarded 
as a bequest to a class, it is not wholly void. It is operative as regards any of the 
children B, O or D, who attains the age of 25 within 18 years after A’s death. | 


A4 s already stated, seo. 15 of the Transfer of Property Act and sec. 115 of the Indian 
Suooession Act, before they were amended as aforesaid, were enacted on the principle 
of the decision in Leake v. Robinson. That principle is thus stated in Theobold on Wills: 

Where there is a gift to a class, any members of which may have to be ascertained 
‘beyond the limits of perpetility for instance, to the children of a living person who shall 

attain twenty-five—the whole gift is void.“ The longest period in England is 21 years 

after an existing life or lives. 
Gift to a class. 

(3) Hindu law as to gift to a class.— Before the Acts of 1914, 1916 and 1921, 
relating to gifts and bequests to unborn persons [see sec. 13, note (6)], a gift to a person 
who was not in existence at the date of the gift was void; and so was a bequest to a 
person who was not in existence at the date of the testator’s death. This proceeded on 
the principle that a person who was not in existence at the material date was incapacitated 
from taking. Thus if a gift was made by a Hindu to his grandsons, and none of them 
was in existence at the date of the gift, none of them had the capacity to take, and the 
gift was therefore void. But what if a gift was made by a Hindu to his grandson S who 
was in existence at the date of the gift, and to other grandsons (brothers of 9) who 
might be born after the date of the gift, and some grandsons are born in fact after the date 

of the gift? It is obvious that the grandsons who were born after the date of the gift 

could not take, but could & take? In some of the earlier cases it was held on the analogy 
of the rule in Leake v. Robinson, that the gift having failed as to the other grandsons, 
it was wholly void, and that & too could not take. But it was held in later cases and 
_ also by the Judicial Committee that the rule in Leake v. Robinson was a rule of oonstruo- 
tion of the English law, and that it did riot apply to Hindus, and that the incapacity of the 
other grandsons fo take did not incapacitate & from taking, with the result that S took 
che whole of the property which was the subjeot-matter of the gift (m). Further, the 
‘rule in Leake v. Robinson is confined in terms to cases where the members. of the class 
may have to be ascertained beyond the limite of perpetuity. But the sections of the Trans- 
for of Property Act and the Indian Suocession Act which contain the rule against 

‘perpetuity did not then apply to Hindus, and Leake v. Robinson therefore could not 

possibly apply to Hindu gifts and bequests and ought not to have been applied to 
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` Observe now the gourse of legislation. First came the Madras Act of 1914. It 
validated gifts and bequests in favour of unborn persons, and thue removed the bar of 
incapacity. It also applied for the first time the rule against perpetuity to cases governed 
by that Act. Similar provisions were introduced by the Hindu Disposition of. Property 
Act, 1916, and the Hindu Transfers and Bequests [City of Madras] Act, 1921. The 
result of this legislation was that in the case put above grandsons other than &, though 
not in existence at the date of the gift, could also take under the deed. 


The Indian Succession Act in force when the three Acts were passed was that of 


1865. Section 100 related to bequests for the benefit of unborn persons; it is now sec. 118 


of the Indian Succession Act, 1925. Section 101 related to the rule against perpetuity ; 
it is now sec. 114 of the Indian Succession Act, 1925. Section 102 related to bequests to a 
‘class; this corresponds to sec. 115 of the Indian Succession Aot, 1925, before it was 
amended in 1929. Another Act in force when the three Acts rere passed was the Hindu 
Wills Act, 1870. Certain sections of the Indian Succession Act, 1865, were made appli- 
cable to cases governed by the Hindu Wills Act, one of them being sec. 102. Section 
102 was in the following terms :— 


„If a bequest is made to a class of persons, with regard to some of whom it 
is inoperative by reason of the rules contained in the two last preceding sections, or, 
either of them, such bequest shall be wholly void.” 


Though sec. 101 was incorpotated in all the three Acts, sec. 102 was not, the 


intention being to keep alive the rule of Hindu law that if a gift or bequest was made 
to a class of persons with regal to some of whom it was inoperative by reason of the 
fact that they were not in existence at the material date, the gift or bequest failed in 
regard to those persons only and not in regard to the whole class. But the legislature, 
it would appear, overlooked the Hindu Wills Act, and particularly the inolusion in that 
Act of sec. 102. This was not noticed until the decision of the Judicial Committee in 
Soundara Rajan v. Natrajan (n). The will in that case was governed by the Madras 
Act of 1914. Amongst the properties disposed of by the will were some immoveable 
properties situated in the city of Madras. This attracted the applicability of the 
Hindu Wills Act. The testator died in 1904, leaving three daughters, 4, B and C. 
A had four children, three born before and one after 1904. B had one child born before 
1904. C had six children all born after 1904. By his will the deceased directed his 
trustees to apportion his residuary trust fund hto as many equal shares as there were 


daughters, to pay the income from each of such shares to the daughters for life respec. 


tively, and after the death of each daughter to hold the share appropriated to her “ u 

trust for the children of such daughter who shall attain the age of twenty-one years.” The 
testator was survived by the three daughters. After their death a suit was brought by 
the children of the third daughter C against the children of A and B for construction of 
the will and for administration of the estate of the testator. The Judicial Committee 
held that the bequest to the unborn children was invalid under seo. 101 of the Indian 
Succession Act, 1865 [now the Indian Succession Act, 1925, sec. 114], as it offended the 


rule against perpetuity, and that the bequest being to a class, and being invalid as to 


some members, it failed also in regard to the children born before the death of the testator 


under seo. 102 of that Act (corresponding to the Indian Succession Aot, 1925, sec, 118. . 85 . 


before it was amended in 1929). In the case under consideration the bequest to the i as 
of Hindu law thah... ii 


children born after the testator’s death failed not because of the rule 


a bequeat to an unborn person is void, for the Madras Act validated such bequest, but i 5 5 
. because of the rule against perpetuity contained in seo, 101. The bequest being void 


` as to come members of the class under seo; 101 it was wholly void undi seo. 108, n 
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E 16 of the Transfer of 1 Act, 1882, and 
660. 115 of the Indian Succession Act, 1925, in the manner state b above. 2 


(4) Mahomedan law as to gift to a class.—The rule in Leake v. Robinson men- 
tioned above has been held not to apply to Khojas in Bombay (0). It has accordingly 
been held that where there is a bequest to a class of persons some of whom are in existence 
at the testator's death and some are born after his death, the gift fails in regard only to 
those who were born after the testator’s death and not in regard to the whole class. This 
decision coincides with the amended seo. 15. There is no reason why, other sects of 


`” Mahomedans should be governed by a different rule. 


16. Where, by reason of any of the rules contained in 
sections 13 and 14, an interest created for 

D on the benefit of a person or of a class of 
ersons fails in regard to such person 


or the whole of anl class, any interest created in the same 
transaction and intended to take effect after or upon failure 


of such prior interest also fails. 


(1) Amendment—Before the amending Act of 1929 the section was as follows :— 

“ Where an interest fails by reason of any of the rules contained in sections 13, 14 
and 15, any interest oreated in the same transaction alid intended to take effect after or 
upon failure of such prior interest also fails.“ å 

The amendment of sec. 15 rendered a reference to that section unnecessary, but 
on the other hand provision is made for the case where a gift fails as to all the members 
of the class by reason of the rules in secs. 13 and 14. 


dla) Principle.— The section follows the English law that a limitation following upon 


a limitation void for remoteness is itself void even though it may not of itself transgress 


the rule against perpetuity. In Monypenny v. Derring (p) Lord St. Leonards said that— 
‘The gift over was void, not because it was not within the line of perpetuity, but expressly 
on the ground I have adverted to, namely, that that limitation over was never intended 
by the testator to take effect, unless the persons whom he intended to take under the 
previous limitation would, if they had been alive, been capable of enjoying the estate, 
and that he did not intend that the estate should wait for persons to take in a given 
event, where the person to take was actually in existence, but opiild not take.“ 
Put Gray in his work on Perpetuities points out that the imputation of such an 
intent to the testator seems unwarranted” (q). The real reason why the ulterior 


' ‘disposition cannot take effect is that it is part of a scheme for tying up land by means 


of void limitations. 
ue. A settles rupan in trust for B and his intended wife successively for their lives 
and then on their eldest son for his life, and then on the eldest son of such eldest son for his 
life and then on C. The prior interests of the. oe eg gg ancl 18 
and 14 and therefore the subsequent interest of C also fails. | 
The case of Girjesh Duli v. Data Din (r) cited in the note on sec. 18 is an illustration 
of the rule under this section. A made a gift of her property to B, her nephew’s daughter, | 


for life, and then ‘to B's male descendants, if she should have any, — = 3 bet if 
% Adeocet-Gengral'v. Karmali. (1005) 29 Bom. (% “Gray on Perpetuities, 3rd EA p. 24 ee 
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prior interest of B, was invalid under seo. 18, ff. rene ee 
under seg. 16. 


(2) Prior interest otherwise invalid.—The prior interest may be invalid other- 
“wine than under the rules contained in seos. 13 and 14. It may depend upon a condition 
precedent which is invalid under sec. 25. If so the subsequent interest, if it is to take 
_ effect after the prior interest, would fail under sec. 26, for it would also be dependent 


` on the invalid condition. If the subsequent interest is to take effect upon failure of the ` 


prior interest and the prior interest is invalid under seo. 25, the subsequent interest 
would fail under the combined effect of seos. 25 and 28. 


Illustrations. e 
(1) A, on condition that B murders O, transfers his field to B for life and then to 
D. The interest of D is as much dependent on the oe condition as the interest of B 
-and it also fails under sec. 25. 


(2) A transfers his field to B on condition that B murders C, with a proviso that 
in case of B’s death without issue the field shall belong to D. The interest of B fails 
under sec. 25 and the interest of D fails under secs. 25 and 28. 


(3) Prior interest not invalid but subsequently fails.—If the prior interest is 
not invalid but subsequently fails use the condition upon which it depends is not 
fulfilled, section 27 applies, and he subsequent interest is as a rule accelerated. 


Illustration. 
A, on condition that B pays C Rs. 500 within three months, transfers his field to 
B for life and then to C. B does not pay C Rs. 500 within three months. O is entitled 
‘to the field at the expiry of three months although B is still alive. 


(4) Indian Succession Act.—The corresponding section 116 of the Indian Succes- 
sion Act, 1925, which replaced sec. 103 of the Indian Succession Act, 1865, has been 
similarly amended by sec. 14 (2) of Act 21 of 1929. 


(5) Alternative limitations .—The rule does not apply if the subsequent interest | 


is not dependent on the prior interest, but is alternative to it. If there are two alter-. 
native limitations, one branch of which is remote and the other capable of taking effect, 
the Court will disregard the void limitation and give effect to that which is legal (4) 
An alternative or independent gift or a gift which can take effect independently of a void? 
limitation is valid (t). Thus in Monypenny v. Derring (u), the gift was to PM for life, 
then to his first son for life, then to the first son of that first son and his heirs male and 
in default of such heirs male to other sons of PM and in default of issue of the body of 
PM, or in case of his not leaving any at his decease, for TM for life.” Lord 
86. Leonards held that the limitation to the unborn grandson of the unborn son was void, 
but in the event that actually happened, i.e., PM not leaving any issue at his decease, 


- tho alternative gift to TM was valid. For a modern instance of an alternative un se j 1 


the undernoted case (v). 


7 46) Vested gift.—The section in terms hits “any interest created in the sat ee 5 : a 0 
— and intended to take effect after or upon the failure of such prior interest,” Amy 
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independently of the prior gift and which does so take effect is clearly not within the mis- 
chief of the section. ee E vested in possession. 
An ulterior gift which is vested in interest in præsenti does not fl if the prior gift is bad by 
reason of sections 13 and 14. In Jn re Coleman, Public Trustee v. Coleman (w) the share of 
residue given to one of the testator’s sons was settled upon discretionary trusts for the son 
during his life and after his death upon similar discretionary trusts for any widow 
the son might leave and for all or any of the children of the son and after the death of 
such widow, upon the trust for the children of the son at twenty-one or marriage, in 
equal shares. In this case the discretionary trust in favour of the son was clearly valid 
because the son was a person in being. The discretionary trust in favour of the son's widow 
was bad because it may be exercisable at a date beyond the period of a life in being at 
the testator’s death and 21 years afterwards, for the wife may not be a person born before 
the death of the testator. The question was: whether the final gift to the children of the 
son after the death of the widow of the son fell with the prior gift. It was held that the 
ulterior gift to the children took effect on the death of the,testator, i. e., was vested in 
interest although it was to fall in possession after the death of the widow of the son and 
therefore was not bad. In this case the earlier case of In re Canning’s Will Trust— 
Sknes v. Lyon (x) was followed. 


(7) Hindu law.—Some cases decided under the Hindu law aro illustrations of the 
section. In the Tagore case (y) property was beqeathed to A and his heirs in tail male and 
after the failure or determination of that estate, to B and his heirs in tail male, and then 
to C and his heirs in tail male. The limitations in tail male were void both under Hindu 
law and the rule against perpetuities. A took an tstate for hfe, and though B's son 
and O's grandson were alive at the death of the testator the estate passed at A’s death 
to the heir at law. Again in Brajanath v. Anandamay) (z) the testator, not having any 
great-grandsons living at his death, bequeathed his property to great-grandsons on their 
attaining majority, and in case there were no great-grandsons, to the daughter's sons. 
The gift to the great-grandsons was void for remoteness, and the Court held that the 
gift to the daughter’s sons was dependent on and not alternative to it, and therefore 


also failed. 


Alternative limitations are also illustrated by Hindu law cases. In Javerbat v. 
Kablibai (a), M by will bequeathed his property to his wife and his brother J for their 
lives, and after the death of the survivor of them to the male issue of J, and in default 
of such male issue, to such person as J may appoint. J had no male issue and exercised 
the power of appointment in favour of his daughter. The gift to the male issue of J 
was void, but the gift over under the power of appointment was an independent and 


e alternative gift and therefore valid. It should be observed that the daughter took from 


the testator M and not from J, for under a power of appointment the property is taken 
not from the donee of the power but from the grantor of the power (b). Another 
instance is Tarakeswar v. Shoshi (c). 4 bequeathed his property to three nephews B, O 
and D and their descendants in the male line without power of alienation, with a gift 
over in the following terms: if any of the nephews should die without leaving 
a male child, then his share shall devolve on the surviving nephews and their male 
descendants.” Here the attempt to create an estate in tai] male failed and each nephew 
took an estate for life. But though the estate in tail male which was dependent on 
each life-estate failed, the independent gift over from one nephew to another was 
net affected. On the death of B and O without issue their shares passed to D, but 
only fora life-estate, for the estate in tail male of the surviving nephew wae also void. 


1995) 1 Ch, 528. ¢ 1891) 16 Bam. 408. * 
) (i $ Oh. 309. i i Meta kos v. Mamosbai (1807 $f “fiom. 
iera 9 Beng. LR. 377, Lay Zap. Wel. 47. 700, 2 4. 03, 4 1 41 

208. é (c) (1883) 9 Cal. 95%, 19 LA. 51, 8. aja) 
-Ñ 


- DIRECTION FOR ACCUMULATION. | 123 


wins ib donor madelifts to relations and for charitable purposes the Privy Council 


have held that the pro visions for his relations would fail in so far as they wore contrary | 


to law and the other dispositions would also fail if they were dependent thereupon ‘and 


inseparable therefrom but the invalidity of certain of the gifts to relatives would not bo 


fatal to other dispositions apparently separable, and charitable gifts would not be bad 
because, though substantial, they did not involve a sufficiently large part of the settled 


property or because the beneficial interest was not given to a specified individual or in- 


dividuals, The Privy Council further held that though the settlor had certain religious 
objects the case was in its general character one of private bounty and educational trusta 
and under ss. 14, 16, 17 and 18 of the Transfer of Property Act 1882, non-charitable 
dispositions bad for perpetuity would not be validated by the presence of charitable 
trust (d). Here the gift to charity was not dependent on the gift to the relatives. 


17. (1) Where the terms of a transfer of property direct that 
the income arising from the property shall 
bios. on for accumula- be accumulated either wholly or in part 


during a period longer than— 
(a) the life of the transferor, or 


(b) a period of eighteen years from the date of the transfer, | 


such direction shall, say, as hereinafter provided, be void to the 
extent to which the period during which the accumulation is 
directed exceeds the longer of the aforesaid periods, and at the end 
of such last-mentioned period the property and the income thereof 
Shall be disposed of as if the period during which the accumulation 
has been directed to be made had elapsed. 


(2) This section shall not affect any een Jora accumu- 


dation for the purpose of— 


(i) the payment of the debts of the — or any other 


person taking any interest under the transfer, or 


(it) the provision of portions for children or remoter issue” 


of the transferor or of any other person taking any 
interest under the transfer, or 


6 the preservation or maintenance of the property trans- 


]Jerred: 
and auch direction may be made. 18 


o Amendment. This section was inserted by the amending Act of 1028. s» Before, a 
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Exception. Where the property is immoveable or where #fibumulation is directed 

l 46 ba made from iha dato of the ansia, the direction shall be valid in respect only of 

the income arising from the property within one year next following such date; and at 

the end of the year such and income shall be disposed of respectively as if the- 
period during which the accumulation had been directed to be made had elapsed.” 


The exception to the old section was obscure and seemed to lead to anomalous. 
results. For a direction for accumulation of the income of moveable property was invalid, 
unless it commenced from the date of the transfer, and on the other hand a direction for 
accumulation of income of immoveable property did not require to be made from the 
date of the transfer, but could not be effective for more than a year from the date 
of the transfer. 


The period of one year allowed by this section was very much shorter than the- 
period allowed by the English statute, the Acoumulations Act, 1800 (e), popularly called. 
the Thellusson Act as it had been passed in consequence of directions for accumulation 
and investment of income contained in the eccentric will of Mr. Peter Thellusson upheld 
by the House of Lords in Thellusson v. Woodford (f). It appears from the report of 
the Indian Law Commissioners that the shorter period was only taken as that was the: 
period adopted in the Succession Act. The Thellusson Act has been repealed by the- 
Law of Property Act, 1925, and seo. 164 of that Act fixes the following periods for 
accumulation : 

* 

(a) the life of the grantor or settlor; or 


(b) a term of 21 years from the death of the grantol, settlor or testator ; or 


(o) the duration of the minority or respective minorities of any person or persons 
living or en venire sa mere at the death of the grantor, settlor or testator; or 


(d) the duration of the minority or respective minorities only of any person or 
persons who under the limitations of the instrument directing the accumulation 
would, for the time being, if of full age, be entitled to the income directed to be- 
accumulated.. 


These periods are modified in certain respects by secs. 165 and 166 of the same Act. 


The amendment while following the English law in allowing a longer period for- 
accumulation has fixed periods which are in accord with the Indian rule oe : 

perpetuity. 

(2) Accumulation of income.—aA direction which separates the income skom the. 
ownership of property so as to form a separate fund, or so as to postpone the beneficial. 
enjoyment of property is a direction for accumulation. The rule against perpetuities has. 
for its object the circumscription of the period during which property might be tied up in 
such a way as to prevent its being transferred absolutely. Before the Thellusson Act an 
accumulation of income could be directed for so long as the property could be tied up 
without infringing the rule against perpetuities. The object of that Act, as of this sections. . 
is to make a separate rule further restricting the period for the acoumulation of inoomte. 


A direction for accumulation may be implied as well as express. The question is ou. 
of construction, and if the disposition cannot be carried out without an aan, the 
section applies (9). | 

A direction ‘for accumulation may be vold ander the rulecagainst perpetal- 

tiles.— of this section a direction for accumulation may be void ugder , 
9 2 eif the meen = eer for a BEN in endesa ef that: a lowed 
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perpetuity rule. Thus 1. 4 transfers property to B for life and then to the son of B who 
shall first attain the age of 25, with a direction to accumulate the income till the son attain 
that age the direction would be void under the perpetuity rule. But if 4 transfers pro- 
perty to B for life, and then to the firat son of B who shall attain the age of 18 with a 
direction to accumulate the income during the lifetime of B and until the son attain that 
age, there is no infringement of the perpetuity rule, and the direction would be valid for 
one of the statutory periods allowed by this section. English cases illustrating 
directions for accumulation void for perpetuity are cited in footnote ($). 


A direction for accumulation may be void for repugnancy.—Independently 
of this section a direction for accumulation may be void for repugnancy. A direotion for 
accumulation is a restriction on enjoyment such as is referred to in sec. 11. But while 
sec. 11 is limited to transfers which create an absolute interest in the transfereo, sec. 17 
refers indifferently to any transfer. When a transfer is of an Rbsolute interest, the excep- 
tions to this section are also exceptions to sec. 11. But if there is an absolute gift a 
direction for accumulation for the benefit of the donee, merely postpones enjoyment and 
is void for repugnancy. This is illustrated both by English (i) and by Indian (3) cases. 
The first illustration to seo. 56 of the Indian Trusts Act, 1882, shows that a direction for 
the accumulation of the income of a minor is determinablo when ho attains majority. — 
See notes Enjoyment postponed "' and ““ Accumulation of income "’ under seo 19. 


Savings out of income.—Tpe section does not apply to savings out of inoome 
made voluntarily by the person entitled to the income or by the Court on behalf of an 
infant (k). Nor does it affect the discretionary power of trustees to make acoumulations 
out of a minor's income under sec. 41 of the Indian Trusts Act, 1882. 


(3) Perlod.—The periods are expressed to be in the alternative so that an 
acoumulation cannot be directed during a combination of two periods. This has been so 
settled in England with reference to the period under the Thellusson Act (I). The 
appropriate period is a question of construction and is the one that best accords with 
the intention expressed in the instrument (m). 


Excessive accumulation.—-If accumulation is directed to be for a longer time than 
that allowed by the section, it is invalid for the oxooss over the appropriate period and the 
income for the excess period as well as the interest on the acoumulated fund belongs to the 
person, who would have been entitled, if there had been no direction to accumulate (n), 
In Berry v. Green (o) the testator after giving various annuities, some being to religious 
institutions, directed that these last annuities should determine on the death of the last of, 
the personal annuitants. He further directed that so long as any of the annuitanta were 
alive the balance of the income of the residuary estate should be acoumulated and invested 
and subject as aforesaid he gave the whole of his property after the death of the last 
annuitant to a named religious and charitable institution. The secretary of the last 
mentioned institution asked for an order that the trust for accumulation should be deter- 
mined and that either the surplus income in each year should be paid to the institution 
or that provision should be made for the payment of the annuities and that subject thereto 
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. ‘the residuary estate should be made over to the institution. Te House of Lords affirm- 


‘ing the decision of the Court of appeal held that if any of the annuitants survived the 
period of 21 years from the death of the testator the accumulations would cease by virtue of 
#. 164 of the Law of Property Act, 1925 but the surplus income down to the death of the last 
annuitant would pass as on an intestacy. The direction for accumulation was valid 
upto 21 years after the death of the testator but the bequest to the institution was 
** subject as aforesaid,” i. e., subject to the whole direction for accumulation and, therefore, 
the surplus income from the expiry of 21 years after the testator’s death upto the death 
of the last annuitant was undisposed of and would go to the next of kin. If however the 
direction is to accumulate for a time which exceeds the perpetuity period, the direction is 
entirely void. See note supra—“ A direction to accumulate may be void under the rule 


against perpetuities ”. 


Failure of purpose. When on a true construction of the instrument directing 
accumulation and investment the purpose or object to which that accumulation and in- 
vestment is directed entirely fails the provision cannot be directed and the direction for 
accumulation cannot be read as an independent provision. Thus where a testator after 
bequeathing an annuity to his mother directed his trustees out of the income of his re- 
siduary estate to pay an annuity to his wife and to accumulate the surplus income during 
the life of his wife or for 21 years from his death (whichever was the shorter) and directed 
that at the end of the period of accumulation the residuary estate including the accumula- 
tions for his children and died without issue, it was held that the testator having died 
without issue there was no effective disposal by his will within the meaning of s. 49 of 
the Administration of Estates Act, 1925 of the residuary estate and that the direction for 
accumulation was not a direction to which the property not effectively disposed of by the 
will was subject. The direction for accumulation here came to an end by reason of the 
failure of its object and purpose and the widow became entitled to the surplus income as 
on an intestacy (p). 


(4) Exceptions.—The first two exceptions closely follow those in sec. 164 of the 
Law of Property Act, 1925. The third exception is not in the English Act but follows 
the case of Vine v. Raleigh (g). 


8 * (i) Payment of debts. -A provision for the payment of debts, not being l 
the debts of the transferor, but payable on a contingency which might happen outside 
the perpetuity period would be void as infringing the rule against perpetuities. So also 
2 transfer contingent on the payment of specified debts, for the debts might not be 
paid within the perpetuity period (r). But directions for the payment of debts or provi- 


| . sions for the accumulation of income for that purpose, for however long a period; are not 
only exempt from the statutory restriction on accumulation but do not infringe the rule. 


against perpetuities. Such a provision does not tie up property absolutely so as to prevent 


ita being transferred absolutely, because the creditor may at any time insist on payment, 
“ar the person indebted can at any time discharge the debt (s). A trast or direction to 
pay a dobt is therefore, if possible, construed as a charge for the payment of debte and the 


transferee is considered as taking a vested interest subject to the charge (t). Thus on 
an assignment of a lease for 99 years, a trust to accumulate half the rent for the whole 
term, for the payment of the debts of the transferor, would be valid as creating a charge 
on the lessee's interest. A direction for the payment of debts. has been held. to be valid 
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ren. when it is annexed to and forms part of a series of limitations, all or some 8. 17 
af hic infringe the rule against perpetuities. Thus when the premier Baronet of | 
Jêdgland by his will devised land to trustees upon trust out of the income to pay certain 
debts; and after.they had been paid, the trustees were to pay the income to the person 
who should from time to time succeed to the title of premier Baronet of England (some 
of which limitations were obviously invalid) it was held that the direction for the peyment 
of debts. was good, without deciding whether any of the limitations beyond the lifetime of 
the Baronet then living were valid (u). a. 


The debts may be existing debts, or contingent liabilities to arise in future (v). If 
the debts are paid not out of income, but out of capital, the exception ceases to apply and 
the trust for accumulation of income to recoup capital is valid only for one of the statutory 
periods (w). Ifthe provision is not made in good faith the exception will not apply (). 
So a provision to accumulate income against a liability that is not likely to become a 
debt (y), or to retain and set apart income to create a reserye fund against future liabil 
ities in business (z) is subject to the statutory periods. oe 


The English exception is wider for it includes the debts of the grantor, settlor, testator 
or any other person and it has been held that the other person may be a stranger (a). 


Exception (ii)—Provision of portions.—The word portion ordinarily means a share 
and points to the raising of something out of something else for the benefit of some ohild- 
ren or class of children (b). It does not apply to the making of additions of income to 
capital in order to increase the capital for the person to whom it is given (c). 


Exceptions (ii i) Preservation and maintenance.—The third exception is not in the 
English Act, but it has, no douht, been suggested by the caso of Vine v. Raleigh (d), where a 
trust out of income to maintain houses in good repair was held to be outside the Thellusson 
Act. A fund provided to meet dilapidations at the end of a lease is within the exception 
(e). A direction which simply keeps the property at its present value is not affected by 
the rule restricting accumulation of income (f). 


(5) Indian Succession Act.—A similar amendment has been made in the corres- 
ponding sec. 117 of the Indian Succession Act, 1925 (seo. 104 of Indian Succession Act, 
1865). Sec. 117 has now been applied to Hindus by seo. 14 (4) of Act 21 of 1929. 


(6) Hindu law.— As stated above a direction for accumulation, fòr. the benefit of 
the donee was under Hindu law repugnant to,an absolute gift (g). The section is not 
inconsistent with any rule of Hindu law and is made applicable to Hindus by the amend. 
ment of sec. 2. 


Before the application of sec. 117, Indian Succession Act, to Hindu wills Ste 
Lawrence Jenkins said that a direction to accumulate with a gift of the accumulations 
is not fundamentally bad; it only fails if it offends some independent rule of Hindu 
law (v).“ The direction is valid unless the conditions are so unreasonable as to be against 
publio policy or unless it is given for an illegal object or its effect is inconsistent with Hindu 
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law (4). Thus in Krieknaramani v. Ananda Krishna (j) there was a trust of surplus income 
to be accumulated, and every time the. sccumu!ations amounted to three lacs they were 
‘to be divided among the sons and descendants per stirpes. Macpherson, J., said that 
the direction was part and parcel of a perpetuity and was wholly bad. This is always 
the on when the trust for accumulation is not accompanied with any disposition of 
the corpus of the property (kj. A direction to accumulate surplus income for the benefit 
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of a son to be adopted (/), or for the payment of debts or the benefit of the minor 


donee (m), or for the marriage expenses of the testator’s son (n), has been held to be 


valid. o 


In Amrito Lali v. Surnomoye (o), Jenkins, J., said that for the period of acoumulation 
under Hindu law the limit must be that which determines the period during which the 
course or devolution of property can be directed and controlled by the testator.” In 


_- Gosavi Shivgar v. Rivett Carnac (p), where the devise was to a minor disciple for whom a 
Portion of the income was 
, that he was entitled to all the income after he attained majority. 


be accumulated until he was of the age of 30, it was held 


In the absence of any direction to the contrary the rule of Hindu law is that accumu- 
lations of income go with the capital (q). 


18. The restrictions in sections 14, 16 and 17 shall not 
apply in the case of a transfer of property 
for benefit ot prety for the benefit of the public in the advance- 
ment of religion, knowledge, commerce, 

health, safety, or any other object beneficial to mankind. 


(1) Amendment.—Before the Amending Act 20 of 1929, the section was numbered 
17, and was as follows :— 


“ The restrictions in secs. 14, 15 and 16 shall not apply to property transferred, 
for the benefit of the public in the advancement of religion, knowledge, commerce, 
health, safety, or any other object beneficial to mankind.” 


The reference to sec. 15 has been omitted being no longer necessary in view of the 
amendment of ġi at section. A reference has been added to the new sec. 17 which treats 
of accumulatio&of income. : 


(2) Principle.— The rules restricting remoteness and perpetuity and iaia 
accumulations of income prevent fetters being put upon the free circulation and enjoy- 
ment of property. But when property is given for an object beneficial to the public it 
is withdrawn from commerce and it is generally necessary that it shou'd be kept intact 
and ite use restricted to the object for an indefinite period. 


(2A) Some points of differences between English and Indian law relating 


10 perpetuities. —(i) The English rule against perpetuities deals with both interests 


created in ꝓrœsenti and interests to arise in futuro; but the rule incorporated in- the 
Transfer of Property Act (sec. 14) and the Succession Act (sec. 114) deals with intereste 
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: to arise in futuro only and there is no express provision prohibiting or dealing » with in- 
'_ teresta in præsenti which are sought to be made of indefinite duration. 


(it) There is difference in the period during which vesting may be delayed 


the English law allowing 21 years in gross after life or lives in being, the Indian law 


allowing only the period of majority after a life or lives in being. 


(iii) Some interests created in presenti, e.g., charitable trusts and unfettered 8 


sent gifts to perpetual institutions are permissible and valid in England and they aro 
regarded as exceptions to the rule against perpetuities in so far as that rule applies to 
intereats in præsenii. There is no provision in the Transfer of Property Act or the Suc- 
cession Act expressly prohibiting the creation of perpetual cstates or interests in præ- 
senti or providing for any permissible exception thereto. 


(tv) Charitable trusts in futuro are no exceptions to the modern English rulo against fe 


perpetuities which deals with estates in futuro. ‘Therefore dharitablo trusts, to be valid 
in England must vest within the period allowed by the English law and if tho vesting 
may be delayed beyond that period even the charitable trust will fail (r). But 
the position in India is different. Thus the Transfer of Property Act, seo. 18, relaxes 
the rule against perpetuities embodied in sec. 14 in respect of transfor of property for 
the benefit of the public in the advancement of religion, knowledge, commerce, health, 
safety, or any other object beneficial to mankind and therefore the vesting of such trans- 
fers inter tivos may be delayed beyond the period mentioned in sec. 14. Thore is no 
similar relaxation of the rule agaiyst perpetuities laid down in sec. 114 of the Succession 
Act. On the contrary sec. 118 of that Act imposes an additional restriction on charit- 
able or religious bequests by a person who has near relations. 


(3) Charitable trusts.— The exception enacted in this section is based on the 
English law as to charitable trusts. Charitable trusts are trusts for purposes enumerated 
in the Statute of Charitable Trusts 43 Eliz, c. 4, and those so far analogous as to be within 
the spirit and intendment of the Statute. These purposes have been classified by Lord 
Macnaghten in the leading case of Commissioners of Income Tax v. Pemeel (a) as (1) for tho 
relief of poverty, (2) for the advancement of oduoation, (3) for the advancement of reli- 
gion, and (4) other purposes beneficial to the community not falling under any of the 
preceding heads. A gift merely for the encouragement of sport is not a gharity (t). But 
the sport may be beneficial to the community and ao a gift for playing ds, parks and 
gymnasiums to promote the health and welfare of tho working classes is a charity (%). 
So also is a gift for the constitution of a regimental fund for the promotion of outdoor 
sport, as tending to increase the physical efficiency of the army (v); or a gift to maintain a 
library for an officers’ meas, as tending to increase the mental efficiency of the army (t 
or to buy a site for building a public hall (x), but not so a gift for maintenance of 
property for the benefit of distinguished visitors to neighbourhood (y). A bequest 
for relief of infirm, sick and aged Roman Catholic priests (z) or for the benefit of the 
choir (a) has been upheld as a charitable bequest as tending to advance religion. But 
a gift to auch charitable institution or institutions or other charitable or benevolent 
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An jr the benefit of a volunteer corps has been held to be a charity (e). A A gif for 
feeding poor pilgrims, distribution of oil among them and saying prayers has also been 
' "hald in India to be for the benefit of the public within the meaning of this section (d). 


A bequest to two charities and to the respective Vicars and wardens of two named 
churghes for ‘‘parish work!’ ,has recently been held by the House of Lords ds not 


(8A) Indian Succession Act.—Jlustrations of religious or charitable uses.— 
The word “charitable” does not ocour in this section, but the transfers to which it refers 
are the same as those described in sec, 92 of the Code of Civil Procedure, 1908, as trusts 
created for a public purpose of a charitable or religious nature. The illustration to sec. 118 
of the Indian Succession Act, 1925 (sec. 105 of the Indian Succession Act, 1865), gives 
the following list of bequijjte for religious or charitable uses: the relief of poor people; 
the maintenance of sick soldiers; the erection or support of a hospital, the education 


and preferment of orphans ; the support of scholars ; the erection or support of a school ; 


the building and repair of a bridge; the making of roads, the erection or support of a 


church; the repairs of a church, the benefit of ministers of religion, and the formation 


or support of a public garden. 


Gifts for charitable uses have been the subject of restrictive legislation in England, | 
i. e., the Mortmain Act, 1736, and the Mortmain and Charitable Uses Acts of 1888 and 1891. 
These Acts do not apply in India (f); but there is a restrictive provision in sec. 114 
of the Indian Succession Act, 1925, designed to prevent death-bed gifts by will to reli- A 
gious or charitable uses by persons having near relations (9). It is rather anomalous, 
as pointed out by Ameer Ali A. C. J. in M. A. F. Halfhyde v. C. A. Saliha (h), that no 
protection is given to the near relations against death-bed gifts to non-religious or non- 
charitable uses. There is no such restrictive provision with regard to gifts inter vivos. 


Charitable trusts which create interest in present are not subject to the rule against 


: perpetuity in England in the sense that property may be tied up for an indefinite period 


for a charitable purpose (i). In England property may also be tied up indefinitely 
for even a non-charitable purpose, e.g., where there is an unfettered gift in prasentt to 
a perpetual institution so that the corpus and income may be used by the institution as and 


-when it pleases. (See note supra under sec. 14: Rule against perpetuity in its primary 


sense). In England these are exceptions to the rule against perpetuities in so far as 
it deals with estates or interests in presenti. But charitable trusts to arise in futuro 
are no exceptions to the English rule which deals with estates or interests in futuro. (See 
note 2A supra). Therefore a gift to charity upon a remote event is void (j), except - 

the one case of a gift over from one charity to another (k). This last mentioned excep- 
fion in English law was followed by a Calcutta Judge in the case of a will where there 


‘was a bequest to a charity and a bequest over upon a remote event to another charity (I). 
But in later case (m) a division bench of the same High Court while construing the same 
Will held: that the positive language of the Indian Succession Act precluded the appli- 


option- of that exception in English law and that the rule against remoteness of vesting 


T in seo. 101 of the Indian Succession Act, 1865 (now sec. 114, Indian Succession Act, 1925). 
"O. fn re Lord Stratheden and Campbell (1804) (i) Goodman y „ (1682) 7 Ap. 
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9) Marie F (1941) Rang. Cal. 192, 21 I. C. 188. 
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applied to charitable bequests. The Court further observed that as to gifts inter vivos ae N 
the Transfer of Property Act had relaxed the rule against remoteness of vesting in fhe. ae 
ease of charities. This is undoubtedly correct. Not only {$ a gift inter viros to 

upon a remote event valid, but as the rule in sec.16 is also relaxed, a gift to, gharity 
after prior interests which fail under secs. 13 and 14 would be valid. Thus 4 dettles 
property on his son and his son's intended wife successively for their lives, and then 
on their eldest son for his life, and then on the eldest son of such eldest son for his 
life and then to a charity. The gift to charity would be valid though, if the ultimate 
beneficiary were not a charity, the gift would fail under soc. 16 as the prior interests of 
the son and grandson are void under secs. 13 and 14. 


(4) Religion.—A gift for the advancement of religion is recognized in the dotio as 
entitled to the exemption. A gift in perpetuity for the Fieformance of muuses for the 
soul of the donor was held to be bad in one case (n), and goog in another (o). In England 
such a gift was formerly held to be bad, but has since been decided to be good on furthor 
evidence of the nature of the mass (p). A permanent bequest by a Parsi for the perform - 
ance of Muktad ceremonies is valid, for such ceremonies include prayers for the spiritual 
welfare of all Zoroastrians and tend to the advancement of the Zoroastrian religion (q). 


(5) Health.—A bequest by an Englishman to a hospital was held to be exempt from 
the rule against perpetuity (7). 


(8) Beneficial to mankind,—The question whether any particular object is for the 
benetit of public so as to exempt it from the rule against perpetuity must be determin- 
ed with refers to the terms gf this section. It is submitted that the words beneficial 
to mankind must be construed ejusdem generia and as referring to objects of a nature 
analogous to those specified. ‘The language of the section is very wide and ree 
embraces objects not regarded as charities in English law. 


(7) Hindu law.—Since the Amending Act of 1929 the section applies to Hindus, but 
the Hindu law has always regarded gifts for religious or charitable purposes as exempt 
from the rule against perpetuity (4). A Hindu can make a permanent endowment for 
maintaining a sadavarat for giving food to travellers (t); or for the performance of religi- 
ous ceremonies (u); or for the endowment of a university (v); or of a hospital (w); or a 

sadavarat for giving food to Brahmins (z). He may even make a pernianent gift for the 
establishment and worship of an idol (y), for the English law as to superstitious uses does 
not apply in India (z). A gift in favour of an idol which would be invalid in English law 
is not only lawful (a), but is highly commendable in Hindu law (b). But if the object of 
the gift is uncertain it cannot take effect; and so the Privy Council have held that a gift 
for dharam is void, the word meaning law, virtue, legal or moral duty (c). For the 


(n) 8 y 5 General (1892) 15 (v) Manorama v. Kalicharan (1908) 81 Cal. ae 
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Fasan a gift for the imad of the- Hindu religion has been held to be void (d). A 
inn for acenmulation of income for charitable purposes is valid in “Hindu law, 
ithêhgh it infringes the rile against perpetuity (e). 
` Y Mahomedanlaw.— The section does not apply to Mahomedans, but Mahomedan 
law allows property to be tied up in perpetuity for religious or charitable purposes. A 
permanent dedication of property to such objects is called wakf. Instances of wakfa 
are the performance of Kadam Sharif ceremonies (F); repairs of imambaras (g); reading 
the koran in public (i); or the performance of death ceremonies of the settlor (i). In 
a Bombay case (j), West, J., said that objects which would be regarded as superstitious 
uses in English law were commendable under Mahomedan law. Mahomedan law allows 
property to be tied up in perpetuity by family settlement provided the ultimate gift 
after the extinction of the'fkmily is to charity. Such illusory wakfs were held by the 
Privy Council to be invalid (k), but the practice has received legislative sanction in 
the Mussulman Wakf Validating Act 6 of 1913, to which retrospective effect hus been 
given by Act 32 of 1930. A direction for accumulation of income infringing the law 
against perpetuity has been held valid i ina wakf (I). 


19. Where, on a transfer of property, an interest therein 
is created in favour of a person without 
specifying the time when it is to take effect, 

or in terms specifying that it is to take effect forthwith or on 
the happening of an event which must happen, such, interest is 
vested, unless a contrary intention appears from the terms of 
the transfer. 


A vested interest is not defeated by the death of the 
transferee before he obtains possession. 


Lxplanation.—An intention that an interest shall not be 
vested is not to be inferred merely from a provision whereby 
the enjoyment thereof is postponed, or whereby a prior interest 
in the same’ property is given or reserved to some other person, 
or whereby income arising from the property is directed to be 
accumulated until the time of enjoyment arrives, or from a 
provision that if a particular event shall happen the interest 
shall pass to another person. 

0. Vested interest.—Vested interests as defined in this section are to be distin- 
guished from contingent interests as defined in seo. 21. When an interest is vested the 
transfer is complete, but when an interest is contingent- the transfer deperids upon a 
condition precedent. When that condition is fulfilled the transfer takes effect and the 


interest is vested. If the condition refers to an event, which is certain. to occur, the interest 
dependent upon it is not contingent but is vested. If it is an ungertain event it is contin- 


(d) Yenkalanarasimha v. Subba Rao 1023) 46 (h) KALA Husain v. Abdul (1010) 88 All. 400, 
Mad. 300 73 I. C. 94 Bi (88) A. M. 3768. 0 7 n 
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gent, for the condition may never be fulfilled and the a oe may never kan C7 
Thus a gift td A on the death of B creates a vested interest in A even ù: B's bie 

for there is nothing more certain than death. But a gift to 44h the marriage of 5 
only a contingent interest, for B may never marry ; but that contingent interest In 
vested if and when B marries. W 


A 

The distinction between a vested and acontingent interest may seem simple, but in 
practice it is not always easy to distinguish the one from tho other. The difficulty arises 
from the fact that a vested interest is not necessarily in possession. An interest may be 
vested and not yet in possession in any one of the throe cases referred to in the Explana- 
tion, i. e., (1) by a provision postponing enjoyment, or (2) by the intervention of a prior 
interest or (3) by a provision for accumulation. Again an interest may be vested although, 
it is liable to be divested by a condition subsequent. The difforence betweon a con- 
dition precedent and a condition subsequent is that when thp condition {s precedent the 
estato is not in the grantee until the condition is performed, but when the condition is 
subsequent the estate vests immediately in the grantee and] remains in him till the 
.condition is broken. Conditions subsequent are dealt with in seca. 28 and 31. The 
question whether an interest is vested or contingent arises most frequently in wills and 
is best explained by the illustrations to the corresponding soction in the Indian Suoces- 

sion Act quoted below. 


(2) Indian Succession Act.— Illustrations of Vested Interest. The corresponds 
ing section of the Succession Act, in sec. 119 of the Indian Succession Act, 1925 (sec. 106 
of the Indian Succession Act, 1865). To it are appended the following illustrations: 


(i) A bequeaths to B 100 rupees, to be paid to him at the death of O. On A’s death 
the legacy becomes vested in interest in B, and if he dies before C, his. 
representatives are entitled to the legacy. 

(ii) A bequeaths to B 100 rupecs, to be paid to him upon his attaining the nah of 18. 

On A's death the legacy becomes vested in interest in B. 
(iii) A fund is bequeathed to A for life, and after his death to B. On the testator’s 
death the legacy to B becomes vested in interest in B. 


(iv) A fund is bequeathed to A until B attains the age of l and then to B. The 
legacy to B is vested in interest from the testator a death. 


(v) 4 bequeaths’the whole of his Honiy to B upon trust to pay certain debts out 
of the income, and then to make over the fund to O. At A’s death tho gift 
to g becomes vested in interest in him. 2 


(vi) A fund i is bequeathed to A, B and C in equal shares to be paid to them on their 
attaining the age of 18, respectively, with a proviso that, if all of them die under 
the age of 18, the legacy shall devolve upon D. On the death of the testator, 
the shares vested in interest in A, B and O, subject to be divested in case 
4, B and O shall all die under 18, and, upon the death of any of them 

; “(except the last survivor) under the age of 18, his vested interest passes, s so. 
_ subject, to his representatives. 


In Illustration (i) ‘the interest of B takes effect on tho happening of an orn ikat te 
cortain and so it is vested. 


In Illustration (il) the interest is one of which the t idine emed. 
“Hlustrakes tho well settled rule that the words to Be ti payable” at a certain 
S ee pah pak n Eg | 
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we. 
or “if” or “ when An certain attained, or upon attaining a certain age, is 
t (n), as is shown by the second illustration to sec. 120 of the Indian Succession 
e See 4. 21, no 2). 


Eu dllustration (iii) a prior interest intervenes, but the legacy is vested as the determi- 
nation of that prior interest is a certain event. 


*" In illustration (iv) it might be supposed that B's interest was contingent on his attain- 
ing the age of 18, but it is construed as a gift to A for a term of years with remainder te 
B. This as applied to devices of real estate is known to English lawyérs aa the rule in 
Boraston’s oase (o). It rests on the principle that the law favours the vesting of estates. 
In Blackwell v. Blackwell (p), Pollock, M.R., quoted with approval the following passage 
from Hawkins on Wills :—‘‘ In the construction of devises of real estates, it has long been 
an established rule for the guidance of Courts. . that all estates are to be holden 
vested, except estates in thé devise of which a condition precedent is so clearly expressed, 
that the Court cannot treat them as vested without deciding in direct opposition to the 
terms of the will.“ In this matter the law in India makes no distinction between real 
and pers property. The rule applies here both to immoveable and moveable property. 
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In illustration (v) there is a devise after the payment of debts. The payment of debts 
postpones enjoyment but the interest vests immediately. Jarman says that such a 
devise confers an immediately vested interest, the payment of debts constituting only 
a charge (q). 


a 
` In illustration (vi) the words to be paid import [as in illustration (ii)] a vested 
interest, but that interest is liable to be divested on thediappening of the event specified 
and vested in another person. This is an instance of a conditional limitation, i. e., an 
interest liable to be divested by a condition subsequent and vested in some one else. 
Conditional limitations are the subject of sec. 28. 


(8) Enjoyment postponed.—A condition postponing enjoyment does not prevent 
the interest vesting immediately; but it is itself void for repugnancy after the 
transferee has attained majority (r). 


Illustration. 


A transfers property to B in trust for C, and directs B to give possession of the 
property to C when he attains the age ef 25. O has a vested interest and is entitled te 
‘possession at the age of 18. 


e In the leading English case of Gosling v. Gosling (a) Vice-Chancellor Wood said :— 
“ The principle of this Court has always been to recognize the right of all persons who 
attain the age of 21 to enter upon the absolute use and enjoyment of the property given 
to by will, notwithstanding any direction by the testator to the effect that they 
are not to enjoy it until a later age unless, during the interval, the property is given for 
the benefit of another.” Accordingly in Lloyd v. Webb (t) a testator dying in 1896 left 
the whole of his property to his only adult son, subject to certain legacies and an annuity 
to his wife, but directed the trustees not to allow the son to enjoy it until 1900. The Court 
held that the son took an immediate vested interest and that the restriction was void. 


(n) Hanson v. Graham Eri 6 Ves. 289; | (g) Jarman on Wilis, 7th Id., p. 1857. 
Davies v. Fisher isih a —— (r) Sewdayal v. Oficial Trustees (1981) 68 Cal. 


Blackwell 255 : 768, 184 LO. 486, (81) A. C. 651. 
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In Harris v. Brown (u) a proviso in a will wasthat until ths Sidim of jae devisees: a 8 6 4 N i 


majority the estate shall remain in the hands of the e, absolutely an¢ f e ‘Va 
rely 


purposes ”—but the Privy Council said that those words pointed to pe 


and enjoyment of shares already vested. The appointment of an exeoutor or gtardian 


during the minority of the devisees with a direction to hand over the property on ya 
attaining majority does not postpone the vesting of the bequest (v). When the 

of an adopted son are curtailed by an agreement giving the widow of the adoptive fatt 

the right to enjoy the property during her lifetime, the interest of the son is a vested 
interest which he can dispose of (w). 


Illustration. 


4 executed a deed of gift in favour of B, but directed that B was not to take 
possession of a portion of the property until after the deaths of A and A's wife. B has 
a vested interest, enjoyment only being postponed : Lachman v. Baldeo (1919) 21 O. C. 
312, 48 I. C. 398. 4 


fis. 

(4) Prior interest.—A prior interest does not postpone the veéting of the 
subsequent interest. This is the case put in illustration (iii) to seo. 119 of the Indian 
Succession Act, 1025: A fund is bequeathed to A for life, and after his death 
to B. On the testator’s death the legacy to B becomes vested in interest in B.“ The 
expression after his death refers to the time when the gift becomes reduced to 


possession, and not to the time when the interest vests. A bequest to A from and 


after his attaining the age of 18 is prima facie contingent because it is postponed | 


until the happening of an evenfwhich may never happen. But a bequest to B for life and 


then to A from and after the death of B vests immediately in A, for enjoyment is 
postponed until the termination of a life estate, an event which must happen (z). In 
Rewun Persad v. Radha Beeby (y) a case decided under Hindu law, the testator gave 
his wife a life estate, and after her death one moiety of the estate to hie brother B, 


and the other moiety to his sons Cand D. B and O died during the lifetime of the 


widow, but as their shares were vested, and as O and D took as tenants in common, O's 
widow was entitled to succeed to O' share. In Bhagabati v. Kali Charan (z) the bequest was 
to the mother for life, then to the wife for her life, and then to the nephews, and it was 
held that the nephews took a vested and transmittable interest on the death of the testator. 


In Chunilal v. Bai Muli (a) thero was a bequest to a widow for life and then to a daughter 


and the daughter took an immediate vested inferest 


Illustration. ; l Š 


Property is settled in trust for A for life with a direction to the trustees to pay A 
Rs. 2,000 a year out of the rents and profits and to apply the balance to the discharge of 
a mortgage; and after A’s death to convey the land to B. Although B may not survive 
4, yet B's interest is vested in A’s lifetime: U Zoe v. Ma Mya May (1930) 127 I. C. 170, 
('30) A. R. 184. 


(5) Accumulation of income.—A direction for accumulation of income if in excess 


of the period sanctioned by sec. 17 is invalid for the excess. Within the limits sanctioned ` 


by the section it is a provision for the postponement of . and as such it does 


(u) (2901) 28 Cal. 621 [P.C.}. el. 56, 10 L. Q, 641; 
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the vesting of the interest ( The first illustration to sec. 56 of the Trusts 


oR postpone 
ee « Y of 1882 shows that a direction for the accumulation of the income of a minor is 


“‘seffective after he attains‘majority. 


(6) Conditional limitation.—A provision that if a particular event shall happen 
the interest shall pass to another person is what is called in English law a conditional 
limitation. A conditional limitation divests an estate which has vested and vests it in 
another person. A condition subsequent divests an estate which has vested and revests 
it in the grantor. Section 28 treats of conditional limitations, while conditions 
subsequent are dealt with in sec. 31. 


A conditional limitation therefore does not prevent an estate from vesting ; for on the 
contrary the condition itself implies that the estate which preceded it had vested. This is 
explained in Sundar Bibi v. Rajendra Narain (e). In that case the terms ofa compromise 
provided that L should have an estate for life, and that after his death R was to be full 
owner of te, if he survived L; but that if he did not survive L, the estate would 
pass to R al male descendants according to the rule of primogeniture. Before the death 
of L the question arose whether R had only a contingent interest, or a vested interest 
which could be attached. Now if the provision had been merely this that the estate would 


pass to R, if he survived L and nothing more had been said, there can be no doubt but 


that R would have had an estate contingent on his surviving L. But the further provision 
of a gift over to another person was a conditional limita¢ion which had the effect of vesting 


tze estate in R. The reason given by the Court was that the condition affected the reten- 


tion of the interest and not its acquisition. R therefore¢took a vested interest liable to 
be divested if he did not survive L. A very similar case is Raja Lal Bahadur v. Rajendra 
Narain (d). A compromise between two brothers L and R provided that L was to have 
4 life interest and that if R survived L. R would be permanent owner with powers of 
transfer and transmitting inheritance’, but that if R did not so survive, ‘ his male des- 


ceendants according to the rule of lineal primogeniture will be entitled to the said property”. 
This was held to confer, not a contingent, but an immediate vested interest in R, although 


the estate tail in the event of R not surviving L was probably invalid. A condition 
precedent followed by a gift over is generally construed as a conditional limitation so as to 
favour the vesting of the prior estate. This is known to English lawyers as the rule in 
Adwards v. Hammond (e). See note (4) under sec. 21, ‘‘ Condition precedent construed 


as condition subsequent.” 


(7) Time of vesting.—As soon as the transfer is complete the interest vests. 


> Words are to be construed according to their ordinary meaning and no . form of 
E wore is necessary to effect a vesting (F). 


“ci d Power of appointment. —A power of appointment confers upon the donee of 


| | sis powkearight of disposition of the property of the creator of the power, i. e., the appoin- 


ter. The power may be either general, to appoint to any one the donee pleases, or special 
to appoint to anyone of a specified class of persons. The appointee, or person in whose 


‘favour the donee exercises the power derives title from the creator of the power and not 
from the donee. But the property vests when the power is exercised and not when it is 


created (g). Until the power is exercised the property does not vest in the dones’of the 
power; bab 1 Chace 1 an ngjggandanh gik fo a clias wih 6 power So appotkioni ihe shares, 
e Property vesta by virtue of cho gift even though the power 
bO (0) „ (1689). 1 B. 4 P. N. A. 64 1. 
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< la not exercised (A). Again the power may b 8 pi or, 
: exercise it, and in that oase if there is no ika a a aa 
the objects of the power ( 4). f 


) Contrary intention.—The grantor may however specify the time of wii ( b); 3 
for under sec. 5 a transfer may be not only in the present but also in the future (I). But 
the time of vesting cannot be beyond the period allowed by the rule against perpetuity, 
In the case of In re Wrightson, Baitie Wrightson v. Thomas (m), the testator by a oodioll 
to his will directed that no devisee should have a vested interest or be entitled to possession 
until attainment of the age of 24. This provision invalidated the future intereste given in 
the will. 


(9) Death of transferee.—When an interest is vested it becomes the property of 
the transferee and is, under sec, 6 transferable by him even before he has obtained posses- 
sion; for a transfer of property not in possession is effective. If the tranaferee dies, his 
interest vests in his representatives whether or not he has obtained possession (u). In 
English law a bequest to A payable at 21 is vested, and if A dies er 21 his 
representatives are entitled (o). 7 


(10) Hindu law.—The amendment of sec. 2 makes seo. 19 applicable to Hindus. 
Sec. 106 of the Indian Succession Act, 1865, was applied to Hindu wills by the 
Hindu Wills Act, 1870; and seo. 119 of the Indian Succession Act, 1925, is applied to 
some Hindu wills by sec. 57 anfl Schedule III of the same Act. The principle of the 
section has always been recognized by Hindu law and some of the cases noted were 
decided under that law. The®caso of Gosling v. Gosling (p) has been followed in cases 
decided undet Hindu law. Thus in Gosavi Shivgar v. Rivett-Carnac (q) there was a 
bequest of property to a mivor with a direction that it should not be given to 
him till he attained the age of 30, but the direction was held to be inoperative after 
he attained majority. On the other hand as there was a charge on the inoome for 
the maintenance of another disciple the trustee was allowed to retain the corpus till the 
age of 30, paying the devisee the whole income subject to the charge. In Ram Kaur 
v. Atma Singh (r) the testator devised his estate to his sons and directed that the 
widow should manage it during her lifetime, but it was held that the estate vested 
immediately in the sons, and as the widow was given no prior interest they were | 
entitled to immediate possession. On the other hand in Srinivasa v. Dandayudapani (% 
there was a bequest to a daughter with a direction to enjoy the income and pass che 
corpus intact to her son. The daughter took a vested interest but the direction was ineffec-. 
tive and the son who predeceased her took no interest at all. It has also been held under 
Hindu law that the creation of partial trusts and charges will not postpone the vesting in 
possession (t). When a testator made a provision for an allowance to his widow and 
directed the estate to be divided by the executors between themselves at het } 
executors took an immediate vested interest although they died before the widow (x). 
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neee daughter ofa Ronse aftr the mortgage debt has boon paid isnot contingent, 


oe 3 * a present vested interest (v). 8 „ 


) Mahomedan law.—Sunni law does not recognize an estate for life with a 


2 Saia aada (i): There is some doubt as to whether the law on this point has been 


altered by the decision of the Privy Council in Amjad Khan v. Ashraf Khan (x). It 
ied to a difference of opinion in a Bombay case (y). Such estates are recognized 
in shia law (z) and in the case of a talukdari estate owned by a Mahomedan 
family in Oudh (a). A life estate with a vested remainder is recognized both for Shias and 
Sunnis by the Mussalman Wakf Validating Act, 1913, in the case of wakfs. 


20. Where, on a transfer of property, an interest therein 

when unborn person 18 created for the benefit of a person not 

acquires vested interest then living, he acquires upon his birth 

Anless a contrary intention appears from the 

terms of the transfer, a vested interest, although he may not be 
entitled i the enjoyment thereof immediately on his birth. 

When unborn person acquires vested interest on transfer for his benefit.— 


An interest created for the benefit of an unborn person vests as soon as that person is 
born, Thus if A settles property on himself and his intended wife for their joint lives 


and then on the eldest son of their marriage, the son takes a vested interest as soon as 
he is born. It matters not that he is not entitled to possession during the lifetime of his 


parents. Nor will the vesting be affected by a provision that if his parents die during 
his minority, the trustees should not deliver possession to him until he attains 
majority. 

. Under seo. 13 it is necessary that the estate which vests in the unborn person must be 
‘the whole remainder. In English law it is possible to limit an estate to A for life, then 


_ to 4'6 unborn eldest son for life, and then to B. In this case until A’s son is born the estate 


westa in A with a contingent remainder to his son with a vested remainder to B. But 
ag soon as the son is born, the estate is in A with a vested remainder to the son, with a 
veated remainder to B. But under this Act the interest of the son fails by reason of sec.13 
and that of B fails under sec. 16. 


A contrary intention that the estate shall not vest at birth may appear as when the 
interest is contingent, e. g., a transfer to 4 and B for their joint lives and then to the son 


of their intended marriage who shall first attain the age of 18. 


nder Hindu law as amended by Statute, no transfer or bequest by a Hindu shall 


“Be invalid by reason only that any person for whose benefit it may have been made was 
fnot born at the date of such disposition, See sec. 18, note (6). 


21. Where, on a transfer of property, an interest therein is 
ada pana tk created in favour of a person to take effect 
only on the happening of a specified uncer- 

tain event, or if a specified unc uncertain event aha not happen, 
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l Se ne 
such person thereby acquires a. contingent interest in tha 8. 21 
property. Such interest becomes a vested interest, in the former n 
case, on the happening of the event, in the latter, when the» 


happening of the event becomes impossible. 


| Exception.—Where, under a transfer of property, a person 
becomes entitled to an interest therein upon attaining a parti- 
cular age, and the transferor also gives to him absolutely the 
income to arise from such interest before he reaches that age, or 
directs the income or so much thereof as may be necessary to be 
applied for his benefit, such interest is not contingent. 


(1) Contingent interest,. — The distinction between a contingent interest and a 
vested interest has been explained in note (1) to sec. 19. If the transfer is ggbject to a 
condition precedent there is no transfer at all until the condition is fulfilled. ‘Till then the 
interest is contingent on the condition being fulfilled. When the condition is fulfilled, 
the transfer takes effect and the interest becomes vested. See the illustrations given in 
note (2) below. 


The specified uncertain event may be one which depends upon the will of the intended EG 
transferee, e.g., marriage, executiof# of a deed, or payment of a sum of money. The ~ 
performance of such conditions is the subject of seo. 26. 


(2) Indian Succession Act—Illustrations of contingent interest.—The 
eorresponding section of the Indian Suocession Act, 1925, is seo. 120 (seo. 107 of the 
Indian Succession Act, 1865). The following are the illustrations to that section :— 


(i) A legacy is bequeathed to D in case A, B and C shall all die under the age of 
18, D has a contingent interest in the legacy until A, B and C all die under 
18, or one of them attains that age. 


(ii) A sum of money is bequeathed to A in case he shall attain the age of i 
or when he shall attain the age of 18.“ 478 interest in the legacy ies 
contingent until the condition is fulfilled by his attaining that age. 


(iii) An state is bequeathed to A for life, and after his death to B if B shall then 
be living ; but if B shall not then be living to C. A, B and O survive tho 
testator. B and C each take a contingent interest in the estate until the A 
event which is to vest it in one or in the other has happened. l 


(iv) An estate is bequeathed as in the last case supposed. B dies in the lifetime of 
A and C. Upon the death of B, C acquires a vested right to obtain possession 
of the estate upon A’s death. 


(v) A legacy is bequeathed to 4 when she shall attain the age of 18, or shall marry 
under that age with the consent of B, with a proviso that, if she neither 
attains 18 nor marries under that age with B's consent, the legacy sbalil go to C. 
A and C each take a contingent interest in the legacy. A attains the age of 18. 
A becomes absolutely entitled to the legacy although she may have married ` 
l under 18 without the consent of B. Ta oe . 

(vi) An estate is bequeathed to A until he shall marry and after that oefent 

i B's interest in the bequest is contingent until the condition is full 
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| an KA et) An estate is bequeathed to A until he shall take advantage of any law for the 


relief of insolvent debtors, and after that event to B. Bs interest in the 
bequest is contingent until 4 takes advantage of such a law. 


i (16) An estate is bequeathed to 4 if he shall pay 500 rupees to B. A’s interest in 
the bequest is confingent until he has paid 500 rupees to B. 


Z (ix) A4 leaves his farm of Sultanpur Khurd to B, if B shall convey his own farm of 
Sultanpur Buzurg to C. B's interest in the bequest is contingent until he 
has conveyed the latter farm to C. 5 


(x) A fund is bequeathed to A if B shall not marry C within five years after the 
testator’s death. .A’s interest in the legacy is contingent until the condition 
is fulfilled by the expiration of the five years without B’s having married C, 
or by the occurrence within that period of an event which makes the {ulfilment 
of the condition impossible. 


(xi) A fund is bequeathed to A if B shall not make any provision for him by will. 
Tue legacy is contingent until B's death. 


(xii) 4 bequeaths to B 500 rupees a year upon his attaining the age of 18, and directs 
that the interest, or a component part thereof, shall be applied for his benefit 
until he reaches that age. The legacy is vested. 


(xiii) A bequeaths to B 500 rupees when he shall attain the age of 18, and directs 
that a certain sum, out of another fund, shall be applied for his maintenance 
until he arrives at that age. The legacy is contingent. 


In illustration (ii) the instances follow English cases which hold that a bequest 
“at” a given age (b), or upon attaining” or “as” the legatee shall attain, or after 
his attaining a given age (c) is prima facte contingent. 

In illustration (v) the conditions are in the alternative and it is sufficient if one is 
fulfilled. This recalls the case of Austen v. Halsey (d). 


In illustration (vii) the condition of defeasance on insolvency is a condition subsequent 
as regards A, but a condition precedent as regards B. Such a condition is invalid in a 
transfer inter viros, see sec. 12 and the note thereon. 


In illustration (x) the condition is a negative condition which is discharged by the 
event becoming impossible. The marriage of B and C would be rendered impossible 
by the death of either party or by the marriage of B or C with another person. See in 
“this connection illustration (ü) to sec. 136 of the Indian Succession Act, ee and the 
note on sec. 12 of this Act. 


In illustrations (xii) and (xiii) the exception to the section is referred to. In illus- 
tration (xiii) the income is of another fund and so the exception does not apply. 


. (3) Additional instances of contingent interest.—The following are some of 
the decisions on contingent interest illustrating contingent interests occurring in 
wills: — as a 

ay Bequest to a daughter for life and after her death to her — children who 

being a son shall attain the age of 21, or who being a daughter shall attain 
that age or marry—Held that the interest of a son was contingent till he 
l attained the age of 21 and then became vésted (e). 7 
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(2) Bequests to fi ve sons in equal shares with a coniiition that in the event of any 
son dying without sons or son’s sons, his share will be taken by the survivigg 
sons—Held that each son gets a life-estate, but the absolute estate of each 
son was contingent on his death leaving a son or a son's son (J). = 


(3) Bequests to wife and son whont she was empowered to adopt, with a provision 
that if she died without adopting a son or if the son died in her lifetime, the 
estate should pass to a sister's son. Held that the nephew had a contingent 
interest which was vested when the adopted son diod without issue in the 
lifetime of the widow (g). 


(4) Condition precedent construed as condition subsequent.—-A condition 
precedent, when followed by a gift over, is sometimes construed as a condition subsequent 
so that the interest dependent on it is not contingent but vested. Thus a devise to A 


“if” or when“ he attains the ago of majority with a gift over in the event. of his dying 


under that age has been held to be a condition subsequent so that 4 takes a vested 
interest liable to be divested by his death under tho age specilied. This is known to 
English lawyers as the rule in Edwards v. Hammond (h). Similarly a devise to A if or 
when he shall attain a given age, with a limitation over on his death under that age 
without issue, confers a vested estato on .1 defensiblo only in the event of his death 
without issue under the specified age (i). Tho English Courts havo adopted two rules 
of construction, namely (1) that the gift of the income of the same fund, until the con- 
tingency happens, to the very person who will on attaining a particular ago take the 
fund makes tho gift of the fund, apparently contingent upon the attainment of that age, 
a vested interest, and (2) that a gift over upon failure ofen prior gift may havo the effect 
of converting tho prior gift apparently contingent upon attainment of a particular ago 
into a vested interest subject to bo diveated on the death before that age. The first 
of the above two rules of constructions has been adopted in India by tho exception to 
sec. 21. The second rule has not been adopted in any section of this Act or the Suooes - 
sion Act. It is submitted that in such circumstances thero is no reason for importing 
hero the second rule about which the English Courts have taken divergent views. This 
opinion has been oxpressed in a recent Calcutta case (j). 


But the rule in Edwards v. Hammond does not apply if the attainment of a given age 
is part of the description of the devise as in the case of a deviso to such of the children 


of A as shall attain a given ago and then a gift over (). In Ballin v. Ballin (1) Wilson, 
J., said that in tho case of words of contingency occurring in the description of © 


the class uf persons to take, a mere gift over is not sufficient to change their moaning.” - 


(5) Spes successionis.—A mere spes successionis is neither a contingent intewst 
nor a vested interest (m). 


(6) Exception.—lIlustrations of the exceptions are given in sec. 120 of the Indian 


Succession Act, 1925, and have already been quoted; see note (2) above and ills, (xii) and 
(xiii), and contrast ill. (xii) with ill. (xiii). Under the exception there must be either 
a gift of the interest or a direction to apply the whole or part of it. The piſi of interest 
in a legacy involves an immediate gift, for the particular logacy has to bo 3 
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Es KEN from the bulk Te Property in order to provide for the interest (n). If 
there is no gift of the income, there must be a direction to apply it for the benefit of the 


minor. In English: law @ mere power to apply income for maintenance has in some cases 
been held to be insufficient (o); but a direction to trustees to apply the income in whole 


or in part will raise an inferenoo i in favour of vesting (p). 


The exception in the 8 section of the Indian Sucoession Act, 1865, was. 
considered in a case before the Privy Council (g). A Parsi by will appointed his brother 
his executor, and directed him to bring up and maintain the child which his wife was 
expecting and to maintain himself and the family out of my property and effects.” If 
the child was a son the will directed that he ‘‘shall be cherished and maintained and 
educated and when he comes of age my executor shall make over the whole of my 


| remaining properties to my son.” Their Lordships held that the case was not within the 


exception, (1) because there was no gift out of any ascertainable fund to the son, (2) 


‘because the executor was to maintain not only the son but also the whole family, and (3) 


because he was entitled to spend not only the income but also the corpus. It has been: 
held that the exception applies only to the case where a fund is given to a person 
“on his attaining a particular age.” It has no relation to any other contingency 
¢.g., his surviving a named person (r). 

The exception makes no reference to gifts to a class, but the same rule has been 
applied in England to gifts to a olass (s). The exception has no reference to gifts to a 
contingent class, and it is submitted that in India the principle of the exception cannot 
be extended to a gift to a contingent class. See note under sec. 22. 


22, Where, on a transfer of property, an interest therein 
is created in favour of such members only 
Transfer to members of 
a class who attain a parte Of a Class as shall attain a particular age, 
cular age. 
such interest does not vest in any member 
of the class who has not attained that age. 


(1) Contingent class.—The case dealt with in this section is a gift to a contingent 
class. This is not the same thing as a gift to a class on a contingency. Thus a gift to 
the ohildren of A in case B dies without issue is a gift to a class on a contingency. But. 
a gift to such of the children of A as shall attain the age of 18 is a gift to a contingent 
class. No child of A has a vested interest until he has attained that age (e), and until 
then he does not completely answer the description of the transferee (u). Until then his ` 


interest is contingent even though there may be a gift over. See note (4) under sec. 21, 


. “@ondition precedent construed as condition subsequent.” 


ge 


eg 


(2) Ascertainment of class.—For the ascertainment of a class the rule is that the ; 


- Objects of the testator's bounty should be ascertained as soon as possible. In the case 


of a gift to the children of A when they attain the age of 18, the class is ascertained when 
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the first child JC a cae Similarly if 
the gift is to A for life, and then to such of B's children as attain the age of 18, then if 
a child of B has attained the age of 18 in A's lifetime, the class is agoertained on the death 
of A,and no child born after A's death can take (w. In the first case the class consists of 
the children of A who are in existence whey the first child of A attaths the age of 18. In 
the second case the class consists of the children of B in existence at the death of 4, 
provided one of them has attained the age of 18 in the lifetime of A. If no child of 
B has attained the age of 18 in the lifetime of A, any child of B born before the first 
child of B reaches 18 becomes a member of the class subject to his attaining the age 
of 18. 


(8) Not contingent.— If the gift is to the children of A to be divided among them 
when they attain the age of 18, there is no contingency at all, and the children take an 
immediate vested interest (x) and enjoyment only is postponed: 


(4) Indian Succession Act.—The corresponding eee of the Indian Succession 
Act, 1926, is sec. 121, (s. 108 of the Indian Succession Act, 1865). The illustration to 
that section is as follows: 


“A fund is bequeathed to such of the children of A as shall attain the age of 18, 
with a direction that, while any child of A shall be under the age of 18, the 
income of the share, to which it may be presumed he will be eventually entitled, 
shall be applied to his maintenance and education. No child of A who is under 
the age of 18 has a vested jnterest in the bequest.” 


(5) Exception to sec. 21 not applicable to contingent class.—Compare the 
above illustration under sec. 124 of the Succession Act with ill. (xii) under sec. 120 of that 
Act which explains the meaning of the exception to the last mentioned section. It will 
be at once clear that the exception to sec. 120 does not apply in the caso of a bequest to a 
“ contingent class, for in spite of the provision for maintenance the interest is not vested. 

Although no illustrations are given under seos. 21 or 22 of the Transfer of Property 
Act the meaning of those sections must be the same as those of the corresponding secs. 
120 and 121 of the Indian Succession Act as explained by the illustrations. It follows, 
therefore, that the exception to sec. 21 does not apply in the case of a contingent class, 
for in spite of a provision for maintenance the share is not vested. It has been so held 
in a recent Calcutta case (y). In DeSouza v. Vaz (2) Farran, J., said—‘‘ The same rule, 
however, does not apply where there is a gift of an entire fund payable to a class of per- 
sons equally upon their attaining a certain age. There a direction to apply the income 
of the whole fund, in the meantime, for their maintenance does not create a vested in. 
terest in a member of the class who does not attain that age. è 


23. Where, on a transfer of property, an interest therein is 

8 j to accrue to a specified. person if a specified 
er contingent on 

happening ot specdined uncertain event shall happen and no time 

is mentioned for the occurrence of that event, 

the interest fails unless such event happens before, or at the 


same time as, the intermediate or precedent interest ceases to | 


exist. | 
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() Subsequent contingent interest.—The case pub in this section is that of a 


‘prior interest followed by a subsequent contingent interest. The contingent interest 


cannot vest until the event on which it is contingent happens. If that event happens. 
sometime after the prior interest has determined, there is a gap or interval during which 
the estate would be in suspense and would be a res nullis. The section therefore enacts 
that the contingent interest will fail or cannot vest unless the event happens before or 
at the same time as the prior interest ceases. Thus if there is a gift for life to 4, and then 
to Bin oase B gets called to the Bar, the gift to B fails unless he is called to the Bar in the: 
lifetime of A or at the same time as A dies. For further illustrations, see note (2) below.. 


The rule in this section corresponds to the English real property rule that every 
contingent remainder must vest during the continuance of the particular estate which 
supports it or eo instanti that such particular estate determines. 


In a Madras case (a), the testator disinherited his son, and left his estate to the 
grandson or grandsons who might be born within ten years after his death. Ramesam, 
J., said that the result was that there would be an interval of ten years after the testator’s. 
death during which the estate is not vested in any person and that for this reason the 
disposition was void. It is submitted that this decision cannot be accepted as correct 
since the decision of the Judicial Committee in Gadadhar Mullick v. Official Trustee of 
Bengal (6). The artificial rule of English real property Jaw that every contingent 
gift must be Bupported by a prior estate and that it must vest at least eo instanti the 
determination of the particular estate which supports it ought not to be imported to 
India. It is submitted that there is no reason why & contingent gift by a Hindu to a 
living person inter viros without a prior gift supporting it should not be upheld. The 
reasonings adopted by the Judicial Committeo in Soorjebmony’ s caso (c) and Gadadhar 
Mullich's case (b) though cases of contingent bequests in a will are, it is submitted, 


applicable to contingent gifts inter vivos (d). 

(2) Indian Succession Act.—The section corresponds with sec. 124 of the Indian 
Suoceasion Act, 1925 (s. 111 of the Indian Succession Act, 1865), according to which 
if no period is specified a contingent bequest fails unless the event on which it is contingent 
happens before the period of . The following are the illustrations to the 
seotion :— 

(i) A legacy is bequeathed to 4, and in case of his death, to B. If A survives the 

testator, the legacy to B does not. take effect. 

(ii) A legacy is bequeathed to 4, and in case of his death without children to B.. 

If A survives the testator or dies in his lifetime leaving a child, the legacy” 
6 to B does not take effect. 
(iii) A legacy is bequeathed to A when and if he attains the age of 18 and, in case 
of his death, to B. A attains the age of 18. The legacy to B does not 
take effect. 


(ir) A legacy is bequeathed to A for life, and, after his death to B, and, in case 


of Bs death without children to C. The words in oase of B's death 
without children ” are to be understood as meaning in case B dies without, 
children during the lifetime of A. 
(v) A legacy is bequeathed to A for life, and, after his death to B, andl in baie 
of B's death” to C. The words in case of B's death” are to be considered 
— dase B dies in the lifetime of A.” n 
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These illustrations represent the rules in Fadwards v. Edwards (e), and are said to 
rest on the principle of interfering as little as possible with the prior gift, for if death 
is spoken of as a contingent event, it must be considered to mean death before the 
period of distribution. But the second and fourth illustrations do not represent 
the English law as it has been since the decision of the House of Lords in O' Mahoney v. 
Burdett (f). The rule in O'Mahoney v. Burdett is that a bequest in case of death of the 
first taker will be read as meaning death before the period of distribution, but in case 
of death coupled with other circumstances which may or may not occur such as without 
issue, death will be read as meaning death at any time under the circumstances stated, 
unless there are directions in the will inconsistent with such a meaning. The case of 
O' Mahoney was referred to by Lord Shaw as one which emerged through a thicket of 
technical decisions to a ground of plain and pre-eminent good sense. This was 
in the case of Chunilal v. Bai Samrath (g), where the testator bequeathed his property 


to his two sons with a proviso that in case of either dying yithout malo issue his share 


was to go to the survivor. The gift over to the surviving son was contingent on the 
death of the other son without male issue. The Privy Council held that the gift over 
was effective although the other son died two years after the testator. ‘This was a case 
to which the Hindu Wills Act did not apply; but in other casos in which sec. 111 of the 
Indian Succession Act, 1865, was applicable or was made applicable by the Hindu Wills 
Act it was held that the prior gift was absolute and indefcasible on the death of the 
testator (i). 


(3) Section to be applied Only to cases strictly coming within its scope.— 
In Bhupendra Krishna Ghose v. Amarendra Nath Dey (i) the Judicial Committeo observed, 
with referenco to seo’ 111 of thd’ Succession Act, 1865, now reproduced in seo. 124 of the 
Succession Act, 1925, which corresponds with sec. 23 of this Act: seo. 111 ombodies the 
rule enunciated in Edwards v. Edwards. The rule of construction laid down in that case 
has been considerably modified by later English decisions. The Indian Aot, however, has 
given it statutory force . . . . Their Lordships think that it should be applied only to cases 
strictly coming within its scope.” In that case time was mentioned for the ocourrence of 
the specified uncertain event and consequently sec. 111 was not applied, for that section 
applied only when no time was mentioned for the occurrence of the event. It will be 
noticed that sec. 23 is concerned with a gift to a specified person upon certain contingency. 
Although in seo. 124 of the Succession Act, 1926, which corresponds to this section the ex- 
pression specified person is not used, the illustrations to that section clearly indicate 


that the contingent bequest contemplated by that section is one to a specified person. 


Sec. 23 of this Act and sec. 124 of the Succession Act, 1925, therefore, like the exceptions 
to sec. 21 of this Act and sec. 120 of the Succession Act, have no reference to a gift or 
bequest to a contingent class. It has already been submitted [see note (5) under sec. 22 
that the exceptions to the last mentioned sections do not apply to a gift or bequest to a 
contingent class. On a parity of reasoning sec. 23 of this Act and seo. 124 of the Succes- 
sion Act ought not to apply to a gift or bequest to a contingent class, A gift or bequest toa 
contingent class does not strictly come within the scope of sec. 23 of this Act or 
sec. 124 of the Succession Act, for those sections are concerned with gifts or bequests to 
specified persons and, on the authority of the observations of the Judicial Committee 
quoted above, those sections should not be applied to a gift or bequest to a contingent 
class (j). oar l 
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24 Where, on a transfer of property, an interest therein 
is to accrue to such of certain persons as 


aster to such of cer Shall be surviving at some period, but the 


some period not specified. exact period is not specified, the interest 

shall go to such of them as shall be alive 
when the intermediate or precedent interest ceases to exist, 
ane a contrary intention appears from the terms of the 
transfer. 


Illustration. 


A transfers property to B for life, and after his death to C and D, equally to be divided 
between them, or td the survivor of them. O dies during the life of B. D survives B. At 


B's death the property passes to D. 


(1) Gift to survivor.—This section enacts a rule of construction and is best ex- 
plained by the following passage from the judgment of Turner, L. J., in White v. Baker (æk): 
““ Where there is a bequest to A for life and after his death to B and C or the survivor 
of them, some meaning must of course be attached to the words ““ the survivor.” They 
may refer to any one of three events—to one of the persons named surviving the other, or 
to one of them only surviving the testator, or to one of them only surviving the tenant 
for life, and in the absence of any indication to the contrary they are taken to refer to the 
latter event as being the more probable one to have been referred to.” This is the case put 
in the illustration. For further illustrations, see note (2) below. 


(2) Indian Succession Act.—The corresponding section in the Indian Succession 
Act, 1925, is sec. 125 (sec. 112 of the Indian Succession Act, 1865). Under that section 
the period of survivorship is the time of payment or distribution, unless a contrary inten- 


tion appears from the terms of the will. The general rule is established by the leading 


case of Cripps v. Wolcott (I), where Leach, V. C., stated the rule as follows: I consider it, 
however, to be well settled, that if a legacy be given to two or more, equally to be divided 
between them, or to the survivors or survivor of them, and there is no special intent to 
be found in the will, that the survivorship i is to be referred to the period of division. If 
there be no previous interest given in the legacy, then the period of division is the death 
of the testator, and the survivors at his death will take the whole legacy. . . . . But 
if a previous life estate be given, then the period of division is the death of the tenant 
far life, and the survivors at his death will take the whole legacy.“ ; 


The section in the Indian Succession Act has the following illustrations :— 


(i) Property is bequeathed to A and B to be equally divided between them, or 
to the survivor of them. Ifboth A and B survive the testator, the legacy 
is equally divided between them. If A dies before the testator, and 
B survives the testator, it goes to B. 


) Property is bequeathed to A for life, and, after his death, to B and C, to be 
equally divided between them, or to the survivor of them. B dies during 
the life of A ; C survives A. At A’s death the legacy goes to C. —— 


illustration to the present section 24 (m). ] 
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(iii) Property is bequeathed to A for life, and, after his death, to B and O, or the 
survivor, with a direction that, if B should not survive the testator, his 
children are to stand in his place. O dies during the life of the testator ; 
B survives the testator, but dies in the lifetime of 4. The legacy goes to the 
representative of B. - 

(iv) Property is bequeathed to A for life, and, after his death, to B and C, with 
a direction that, in case either of them dies in the lifetime of A, the whole 
shall go to the survivor. B dies in the lifetime of A. Afterwards C dies 
in the lifetime of A. The legacy goes to the representative of C. 


In the first illustration no antecedent interest precedes the gift and the period of 
distribution is the death of the testator. In Ellokaseee Dassee v. Durponarain (n) the 
testator left his property to his two sons, an infant grandson, and a widow in equal shares, 
and directed that if any of these four persons happen to die the survivors of them will 
receive this estate in equal shares; but if there be a son er grandson surviving as 
heir and representative of the party dying, such survivor shall succeed to his share ; 

. 80 long as my infant grandson shall not have attained his majority the whole of 
my estate shall remain undivided.” It was held that the period of distribution was the 


death of the testator; and as all four persons survived the testator they took vested 


interests from that date, but that the estate was not divisible until the grandson 
attained majority. 


The second illustration is of the rule in Cripps v. Wolcott (0), and the period 
of division is the death of the life tenant A. 


The third illustration is of the ‘‘contrary intention“ [“ unless a contrary intention 


appears from the terms” J, for although there is a prior interest, the time of distribution 
is the death of the testator. The illustration was probably suggested by the case of 
Rogers v. Towsey (p). 


The fourth illustration is another instance of contrary intention”, for the time of 
distribution is that of one legatee surviving the other. In the passage already quoted 
from the judgment in White v. Baker (q) his Lordship continued: But where, as in 
the present case, the bequest is to A for life and after his death to Band O, and in case 
either of them dies in the lifetime of A, the whole to the survivor, it is plain that the 
words in their natural import refer to one surviving the other,” 


25. An rae created on · a transfer of pro and 
dependent upon a condition fails if the 
ent of the condition is impossible, 
or is forbidden by law, or is of such a nature that, if permitted, 
it would defeat the provisions of any law, or is fraudulent, or 
involves or implies injury to the person or property of another, 


Conditional transfer. 


or the Court regards it as immoral or opposed to public policy. 


* 


(a) A leta a farm to B on condition that he shall walk a hundred miles in an 


bour. Tho lease is void. 


(b) 4 gives Re. 500 to B on oondition that he shall marry A's . 


At the date of the transfer, C was dead. The transfer is void. 
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(0) A transfers Rs. 500 to B on condition that he shall murder C. The transfer 


js void. 


(d) A transfers Rs. 500 to his niece C if she will desert her husband. The transfer 
is void. 


(1) Void condition precedent.—The expression “dependent upon a condition” 
shows that the section refers to conditions precedent. If the condition precedent toa 
transfer is of the nature described in this section the transfer fails. Under section 6 (h) 
(2) of this Act no transfer can be made for an object or consideration which is unlawful 
within the meaning of seo, 23 of the Indian Contract Act. In Egerton v. Brownlow (r) 
Lord Lyndurst said: It is a well-established rule of law that a condition against the 
public good or public policy, as it is usually called, is illegal and void.” 

A condition the fulfilment of which is impossible may refer to an act which is 
impossible in itself, as in the first two illustrations. As to conditions the fulfilment of 
which becomes impossible by the act of the party benefited by the nonfulfilment, 
see sec. 34. 

The conditions referred to in this section are conditions which as agreements would 
be void. See in this connection notes to secs. 23, 26, 27 and 56 of the Indian Contract 
Act in Pollock and Mulla’s Indian Contract Act. 


Void conditions subsequent are the subject of sec. 32, If a condition subsequent 
is void the condition fails, but the interest created by the transfer is not affected ; while 
if a condition precedent is void, the transfer fails. 4 makes a gift of his field to B on 
condition that he sets fire to C’s haystack. This is a woid condition precedent and the 
gift fails. A makes a gift of his field to B with a proviso that if he does not within 
a year's time set fire to C’s haystack tho gift shall be void. This is a void condition 
subsequent. The gift is a good gift and is not affected by the void condition. 


A gift to which an immoral condition is attached is a good gift, but the condition 
is void (s)? but a transfer in consideration of future immoral relations is void (t). In 
Dawson v. Oliver-Masscy (u) Jessel, M. R., observed The rule is that where a condi- 
tion precedent annexed to a legacy becomes impossible by the act of God, the legatce 
takes nothing. It is otherwise if the condition is a condition subsequent; there the legatee 
takes absolutcly, because there is nothing to take the legacy away from him.” 


0 
Illustration (d) to the section recalls the case of Wilkinson v. Wilkinson. (v) where 
it was held that a gift on condition that a woman should cease to live with her. husband 
$% void, as the condition is void as against publio policy. In a Bombay case (w), N 
advanced money to V, a married woman, to enable her to divorce her husband and re- 
marry V. He then sued to recover the advances. The Court held that the eee 


was against public policy and void. 
. Indian Succession Act.—The section 5 to Ses. 126 and 127 of the 


; Indian Succession Act, 1925 (ss. 113 and 114 of the Indian Succession Act, 1865) A 
condition in partial restraint of marriage is valid in English law (x), and this would appa- 


rently be so under the Indian Succession Act ; see illustration (x) to sec. 120 of the. Indian 
Succession Act, 1925. A condition in a will that the testator’s son’s daughter should 
not take any interest under the will, if she married before the death of the son, was ae 
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‘by the Calcutta High Court as not being intended to penalize her marriage, but as being 
a reasonable disposition having regard to the son's duty to see to his daughter's marriage 
during his lifetime (y). A condition precedent involving a breach of public duty (2), 
or in restraint of trade (a), invalidates a bequest. 


An instance of an impossible condition is the case of Rajendra Lal v. Mrinalini 
Dasi (b). The testator left a legacy on condition that the legatee should excavate a tank, 
but as he had himself excavated the tank before his death the bequest failed. Mookerjee, 
J., said that the performance of the condition was the motive of the bequest, and the 
impracticability of performance barred the claim of the legatee. 


26. Where the terms of a transfer of property impose — 


a condition to be fulfilled before a person 
preuléiment of condition can take an interest in the property, the 
condition shall be deemed to have been 

fulfilled if it has been substantially complied with. 


Illustrations. 


(a) A transfers Rs. 5,000 to B on condition that he shall marry with the consent of 
O, D and E. E dies. B marries with the consent of C and D. RB is deemed to have 
fulfilled the condition. 


e 
(b) 4 tranfers Rs. 5,000 to B on condition that he shall marry with the consent of 


C, D and E. B marries witliqt the consent of C, D anil E. but obtains their consent: 


after the marriage. B has not fultilled the condition. 


(1) Performance of condition precedent.— The law favours the early vesting of 
estates (c), and so a condition precedent may be carried out cyprea and is fulfilled if it is 
substantially carried out. For the same reason see. 20 enacts that a condition subsequent 
must bo strictly fulfilled in order to prevent the divesting of an estate which has vested. 
This is well illustrated by a comparison of illustration (a) to this section with illustra- 
tion (1) to sec. 132 of the Indian Succession Act, 1025, where the zumo illustration is 
put in the form of a condition subsequent thus :— 


“A legacy fs bequeathed to A, with a proviso that, if he marries without the 
consent of B, C and D, the legacy shall go to Æ. D dies. Iwon if A marrios 
without the consent of B and C, the gift to E docs not take effect. | 


The condition in the above illustration, being a condition subsequent, is strict 
construed to prevent the legacy to A being divested ; so on the death of D the condition 
becomes impossible and void. Therefore A may neglect it and marry without the consent 

‘of B and O. If it were so construed in the illustration (a) to sec. 26, where it is a 
condition precedent, A would take nothing, for performance of the condition would be 
impossible. Therefore the condition is treated as fulfilled by substantial compliance 
and the transfer to 4 takes effect, if he marries with the consent of the survivors B and C. 


Illustration (a) recalls the case of Dawson v. Oliver-Maasey (d), where the condition 


was marriage with the consent of parenta, and the consent of a surviving parent was 
held to suffice. | : 
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Illustration (b) shows that if the condition is clear it cannot be evaded. Where the 

| condition was marriage with the consent of guardians, and the sole guardian appointed 

by the will had died, and no guardian was appointed, the condition was not complied 

with, for the Court could have on application appointed a guardian (e). For further 
illustrations, see note (2) belqw. 


A condition of residence is valid (f), and when no manner of residence is prescribed, 
is complied with by occasional residence (g). In an Allahabad case (h) a dispute as 
to succession between a Mahomedan mother and cousins was compromised on terms 
that the mother should have an estate for life with power of alienation With the consent 
of the cousins who were to be the reversionary heirs. After the death of two cousins 
the mother effected an alienation with the consent of the survivor. The J udges differed 
as to whether this was a substantial compliance within the meaning of this section. It is 
submitted, however that this was not a case of a condition precedent to the vesting of an 
estate, but merely a condifion affecting the mother’s authority to alienate, and the 
section had no application. 


(2) Indian Succession Act.—The corresponding section of the Indian Succession 
Act, 1925, is sec. 128 (sec. 115 of the Indian Succession Act, 1865). The following are 
the illustrations to the section :— 

(i) A legacy is bequeathed to A on condition that he shall marry with the consent 
of B, OC, D and E. A marries with the written consent of B, C is present 
at the marriage. D sends a present to A previous to the marriage. Y has 
been personally informed by A of his intentions, and has made no objections. 
A has fulfilled the condition. 

(ii) A legacy is bequeathed to A on condition that he shall marry with the consent 
of B, O and D. D dies. A marries with the consent of B and C. A has 
fulfilled the condition. 

(iii) A legacy is bequeathed to A on condition that he shall marry with the consent 
of B,C and D. A marries in the lifetime of B, C and D, with the consent of 
Band O only. A has not fulfilled the condition. 

(iv) A legacy is bequeathed to A on condition that he shall marry with the consent 
of B, C and D. A obtains the unconditional assent of B, C and D to his 
marriage with E. Afterwards B, C and D capriciously retract their consent. 
A marries F. A has fulfilled the condition. 

(v) A legacy is bequeathed to A on ‘condition that he shal marry with the consent 
of B, C and D. A marries without the consent of B, C and D, but obtains 
their consent after the marriage. 4 has not fulfilled the condition. ` 

* (vi) A makes a will whereby he beaqueaths a sum of money to B if B shall marry 
with the consent of A’s executors. B marries during the lifetime of A, and A 
afterwards expresses his approbation of the marriage. A dies. The bequest 
to B takes effect. 

| (vii) A legacy is bequeathed to A if he executes a certain document within a time 

| specified in the will. The dooument is executed by A within a reasonable 
time, but not within the time specified in the will. A has not ‘performed the 
condition, and is not entitled to receive the legacy. : 


Illustrations (ii) and (v) are the same as those in seo, 26 of the Transfer of Property 
Act. Illustration (vii) like illustration (v) shows that if the condition is clear it is no 
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that the legatee should “humbly apply for subsistence,” but as the legatee claimed as 
of right maintenance suitable to his rank and position, it was held that there was no 
substantial compliance with the condition and that the legacy failed (i). 
(8) English Cases.—The following are some English instances of conditions 
t fulfilled by substantial compliance :— 

(1) A gift over to my nephew W. L. if he shall be living and able duly to discharge 
my executors.” W.L. was a minor unable to give a discharge, but it was 
held that he could fulfil the condition and duly discharge the executors by 
a suit in Chancery (j). 

(2) A gift to nieces who should then be living in England. It was held that nieces 
settled in America were excluded but not so a niece who was living in Ireland 
where her husband’s regiment was quartered or a niece who was staying with. 
her (k). 

(3) A legacy to a daughter on condition of her executifig a deed of trust within a 
year of the testator's death. As the trust fund was intact and the daughter 
was willing to execute a deed this was construed as a directory provision and 
time was held not to be of the essence of the provision (2). 


The last instance is far more indulgent than illustration (vii) to seo. 128 of the Indian 
Succession Act, 1925, and therefore cannot be taken as representing the law in India. 
27. Where, on a transfer of property, an interest therein 
Conditional transfer to is created in favour of one person, and 
one person coupled fal. by, the same transaction an ulterior 


ure of prior disposition. disposition of the same interest is made in 


favour of another, if the prior disposition under the transfer 
shall fail, the ulterior disposition shall take effect upon the 
failure of the prior disposition, although the failure may not 
have occurred in the manner contemplated by the transferor. 


But, where the intention of the parties to the transaction 
is that the ulterior disposition shall take effect only in the 
event of the prior disposition failing in a particular manner, 
the ulterior disposition shall not “take effect unless the prior 
disposition fails in that manner. 


a 
Illustrations. 


(a) 4 transfers Re. 500 to B on condition that he shall execute a certain lease 
within three months after A’s death, and, if he should neglect to do so, to C. B dies in 
A’s lifetime. The disposition in favour of O takes effect. 


(b) A transfers property to his wife; but, in case she should die in his lifetime, 
transfers to B that which he had transferred to her. A and his wife perish together 
under circumstances which make it impossible to prove that she died before him. The 
disposition in favour of B does not take effect. : 


q) Shall fail.—These words are important for they indicate that the prior interes 
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the prior interest is invalid under sec. 18 or sec. 14, the subsequent interst fails also 
under sec. 16. If the prior interest is invalid under seo. 25, the subsequent interest fails 


also under that section or under the combined effect of sec. 25 and seo. 28. This has 
been explained and illustrated in note (2) under sec. 16. 


(2) Acceleration.—In other cases, i. e., where the prior interest is valid and fails as 
the valid condition on which it rests has not been fulfilled (m), this section applies, Thelaw 
favouring the vesting of estates says that the subsequent interest takes effect as if the 
prior interest had never been inthe way. This results in an acceleration of the subsequent 
interest. In Jull v. Jacobs (n), there was a bequest to A for life and then to his children. 
The gift to A failed as he had attested the will; but Malins, V. C., held that the life estate 
being out of the way the gift to the children took effect. This case was followed by the 
Privy Council in a case where there was a bequest to a wife for life and then to her 
children (o). The gift to the wife failed under a local Act for want of registration, but 
the effect was to accelerate the gift to the children. In Havestaff v. Austin (p) Lord 
Romilly decided that the rule applied not only to realty but to personalty. The principle 


of the section was applied in the following case which occurred in Oudh (g). The right 


to manage a Hindu religious endowment was declared by an award to be vested for 
successive periods of 21 years, first in D, then in R, then in S, then in D’s eldest son, 
then in R's eldest son, and then in 4’s eldest son. R and & both died in the second period 
of 21 years which belonged to R. The Court held that the turn of management of D’s 
eldest son was accelerated. 


The rule has been justified on the ground that if gives effect to the intention of the 
grantor. In Lainson v. Lainson (r), Lord Romilly said Although the expression used 
was that the estate to the son of John Lainson is only to‘cake effect from and after John 
Lainson’s decease,’ I am of opinion that the meaning is ‘ from and after the determination 
of his estate by death or otherwise.“ In deciding thus I fulfil the intention of the, 
testator.” 


Illustration (a) is the case of Avelyn v. Ward (s). A devise was on condition that the 
devisee should execute a release within three months of the testator’s death, but if he 
should neglect to do so there was a gift over. The devisee died in the lifetime of the 
testator, but the gift over took effect. Illustration (b) is of the exception (2nd para) ; 
see note (3) below. 


A failure of a prior gift does not accelerate a subsequent transfer not taking effect on 
the determination of the prior interest; thus a subsequent gift cannot be accelerated, 
where the persons who are to take under it are only ascertainable at a future date. It also 
qpnnot take effect unless two gifts are dependent on each other (i). 


(9) Exception.—The second clause refers to the exceptional case where the intention 
has been expressed that the gift over shall not take effect unless the prior gift fails in the 
particular manner stated. 


Illustration (b) is the case of Underwood v. Wing (u), where there was a gift to the 


testator's wife absolutely, and a gift over, in case she should die in the testator’s lifetime. 


The testator and his wife both died in the same shipwreck and as it was impossible to 
prove who survived, the result was an intestacy. This case is no longer law in England, 
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. for it is now enacted by seo. 184 of the Law of Property Act, 1925, that where two 
persons have died in circumstances which render it uncertain which of them survived 
the other, such death shall be presumed to have occurred in order of seniority. 


(4) Indian Succession Act.—The rule of acceleration is enacted in sec. 129 of 
the Indian Succession Act (sec. 116 of the Indian Succession Act, 1865). Two illustrations 
are annexed, one of which is the same as illustration (a) to sec. 27 of the Transfer of 
Property Act and the other is as follows :— 

(i) A bequeaths a sum of money to his own children surviving him, and, if they all 


die under 18, to B. 4 dies without having over had a child. The bequest 


to B takes effect. 


This illustration follows the English cases of Meadows v. Parry (v) and Murray v. 
Jones (w). A case frequently cited in Indian case law is Jones v. Westcombe (x), whero 


the devise was to a child en sentre sa mere, and then ovor on the death of the child; and 


the gift over took effect although the wife proved not to be enceinte. 


The exception to the rulo of acceleration is onacted in soc. 130 of the Indian 
Succession Act, 1925 (scc. 117 of the Indian Succession Act, 1865). The section has one 
illustration which is the same as illustration (b) to sec. 27 of the Transfor of Property 
Act. An instance of the exception is the case of Official Assignee of Madras v. 
Thayarammal (y). The testator wished to disinherit his son and left his property to any 
grandson or grandsons who might be born in his lifetime or within ten years of his death, 
and if there shall be no such grfndsons to be born as aforesaid " the whole ostato to 
his granddaughters. A grandson was born within ten years of his death but the gift to 
the grandson failed not only under the rule in the Tagore case but also because the estate 
could not be left in suspense. The question then arose whether the gift having failed in a 
- different manner from that contemplated, the granddaughters could take. It was held 
that they could not, because the testator's intention was that they should not take if 
here was a grandson in existence. 


(5) Indian cases.—The following are some Indian instances of the rule :— 


(1) The testator’s wife was enceinte and the toatator left his property to 
the expected son and made a provision for the maintenanco of the daughter 
should the expected child prove to be a daughter. There was a gift over in 
case the son died before attaining majority. On the birth of a daughter, 
the Court held that the gift over took effect, although tho failure of the 
gift to the son was not in the manner contemplated by the testator (2). 


(2) The testator made a gift to a son to be adopted by his wife and, in case of bis 
death without issue, to his daughters. The power of adoption proved to be 
invalid, but although the prior bequost failed the gift over to the e 
took effect (a). 

(3) A made a bequest to a minor son, and on his death before attaining majority 
to the widow for life and then to the daughters. It was held that the 
daughters were not deprived of their legacy by the death of the widow 
before the minor son (b). 


A Bombay case may perhaps be cited here, although it was not decided under the 
Act. The bequest was to the widow Parwati for life, and on seeds to i 
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the daughter Saraswati’s sons, but in case Saraswati had no sons, then to Saraswati for 
life, and on her death to the testator’s cousin. Parwati died in April 1907 and Saraswati 
had ason born in December 1907. Theson could not take under Hindu law as he was not 


~ dn existence at the death of the testator. The Court said that although the intention of 


the testator to give his property to his daughter’s son’s son was defeated, yet as his next 
intention was to keep the property in the family the gift over to the cousin took effect (c). 


28. On a transfer of property an interest therein may 
Ulterior transfer oond be created to accrue to any person with 
tlonal on happening or, not the condition superadded that in case a 
yer specified uncertain event shall happen 
* interest shall pass to another person, or that in case 
* uncertain event shall not happen such interest 
pass to another person. In each case the dispositions 
— subject to the rules contained in sections 10, 12, 21, 22, 
23, 24, 25 and 27. 


(1) Conditional limitation. The ulterior transfer, as it is called in the marginal 
note to this section, or ulterior disposition, as it is called in secs. 27, 29 and 30, is effected 
by a conditional limitation. A conditional limitation, as explained in note (6) under 
sec. 19, is one containing a condition which divests tun estate that has vested and vests. 
it in another person. 4 regards the prior interest it is a condition subsequent, but as regards 
the ulterior interest it is a condition precedent. 4 


Illustrations. 

(1) A settled property on his second wife for her life, and then on her son if sho. 
should have a son; but if she should not have a son, then on the sons by his first wife. 
The Privy Vounoil held that the sons by the first wife took a vested interest liable to be 
divested by the birth of a son to the second wife: Umes Chunder v. Zahur Fatima 
(1891) 18 Cal. 164, 17 I. A. 201. 


(2) The terms of a compromise provided that L should have an estate for life, and 
that after her death R should be full owner if he survived L, and if he did not, the estate 
would pass to R's lineal male descendant according to the rule of primogeniture. The 
Court held that the condition affected the retention of the estate and not its acquisition, 
and construed the compromise as conferring on R a vested interest liable to be 
divested if he did not survive L: Sunder Bibi v. Lal Rajendra (1925) 47 All, 496, 86 I. C. 
684, (25) A.A. 389; Jitendra Nath v. Banku (1926) 96 I. C. 565, (26) A.C. 1177. 


For other instances, see note (3) below. 


Specified sections.—The ulterior transfer or conditional limitation, is subject. 
to the rules contained in the sections specified in this section. The application of these 
sections is best explained by illustrations :— 

S. 10.—4 transfers his field to B without power of alienation and in case of B's 
death without issue, to C also without powe of alienation. The: 
restriction is void in both cases. 
6. 12.—4 transfers his field to B, and if B becomes insolvent, to C. B bellies 
insolyent. The field vests not in O but in the Official Receiver or the 
e Official Assignee as the case may be. | 


(o) Narandas v. Bat Saraswati (1914 38 Bom. Madras v. Vedavaiki Parsa (1926 
110 Bon 1 B. sidha LO. See the | „51 Mad. I, k 1 . 97 1.0. 163, 36 
Enid ft in Oficial Assignes of A.M. 986. 5 j 4 
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S. 21.—4 transfers his field to B, and in case of B's death without issue, to C. O 
has a contingent interest which becomes vested on B's death without 
issue. 


S. 22.—A transfers his field to B and on B's death to such of the children of 0 as 
shall attain the age of 18. All the children of C who are alive at F. 
death have an interest, which vests when they attain the age of 18. 


S. 23.—A transfers his field to B for life and then to C, if C goes to England. C 
does not go to England until a year after B's death. O's interest 
fails. | 

S. 24.—A transfers his field to B and on B’s death without iasue to the sons of C 
or the survivor of them. The sons of C who survive B take the 
field. 


S. 25.—A transfers his field to Bon condition that he murders O with a proviso 
that on B’s death without issue the field shall belong to D. The interest 
both of B and of D fails. 


(3) Indian Succession Act.—The corresponding section of the Indian Succession 
Act, 1925, is sec. 131 (sec. 118 of the Indian Succession Aot, 1865). The following 
illustrations are annexed to the section :— 


(i) A sum of money is bequgathed to A, to be paid to him at the age of 18, and 
if he shall die before he attains that age, to B. A takes a vested interest in 
the legacy, subject tg be divested and to go to B in case A dies under 18. 


(ii) An estate is bequeathed to A with a proviso that if A shall dispute the oom- 
petency of the testator to make a will, the estate shall go to B. A disputes 
the competency of the testator to make a will. The estate goes to B. 


(iii) A sum of money is bequeathed to A for life, and after his death, to B; but if B 
shall then be dead, leaving a son, such son is to stand in the place of B. B 
takes a vested interest in the legacy, subject to be divested if he dies leaving 
a son in A’s lifetime. 


(iv) A sum of money is bequeathed to A and B, and if either should die during the 
life of C, then to the survivor living at the death of C. A and B die before O. 
The gift over cannot take effect, bit the representative of A takes one Sen 
of the money, and the representative of B takes the other half. 


(v) A bequeaths to B the interest of a fund for life, and directs the fund to be 
divided at her death equally among her three children, or such of them as 
shall be living at her death. All the children of B die in B's lifetime. The 
bequest over cannot take effect, but the intereste of the children pass to 
their representatives. 


These are all illustrations of conditional limitations. As to illustration (ii) it is to 
be observed that a condition that the legates shall not dispute a will is valid in English 
law as to real property (d), but not as to personality if the condition is merely imposed 
in terrorem without any gift over (e). Jllustration (ii) shows that the condition is not 

unless there is a gift over. The fourth illustration is the case of Harrison v. Fore- 
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In the reported cases divesting conditions in wills have generally been on account - 
of death without issue (g), or non-residence (h). In Gooroo Das v. Sarat Ohunder (i) 
there was a gift for life to the widow and then an absolute estate of inheritance to the 
brothers liable to be divested, if the widow adopted a son; it was held to be a valid 
conditional limitation. 3 


In Bachman v. Bachman (j) the testator directed his trustees and executors to sell 
his estate and divide the proceeds between the legatees in certain proportions, but that 
if any legatee should die in his lifetime or before the division leaving dawful issue, such 
isrne should be entitled to the share his deceased parent would have taken. One legatee 
died five months after the testator but before the division had been made, leaving lawful 
issuc, The Court held that this legatee took a vested interest which was divested by his 
death before the division, and the gift over to the legatee’s issue took effect. The Court 
followed the decision in Johyson v. Crook (k). But the authority of Johnson’s case is very 
doubtful, for the House of Lords in Minors v. Battison (|) seem to have held that a divest- 
ing condition which depends upon the dilatoriness or caprice of a trustee is void. The 
subject is discussed in Jarman on Wills 7th Ed. at pp. 2124 to 2128. 


In a Madras case (m) there was a curious proviso which was held not to operate as 
a condition of defeasance. The bequest was to a daughter for life and then to her children, 
and if the daughter should die leaving no child living at her death such property 
“as shall not have become vested’’ was to go to the testator's son. The daughter had 
only one child, a son who predeceased her. The son's interest was vested, but it was 
not divested because the condition subsequent did not on the terms of the will apply to 
an interest which was vested. 6 


(4) Repugnancy.—A conditional limitation is a condition of defeasance, which ter- 
minates the interest of one person and invests another person with it. But if an estate 
is given to a named donee in terms which confer an absolute estate, and then a further 
interest is given merely after or on termination of that donee's interest, and not in de- 
feasance of it, the further interest will be void for repugnancy. Thus when a testator 
gave an absolute estate to his wifo with power of alienation, and then added a clause 
that if, at the time of the death of my widow, there be no adopted son or if no son or 
wife of the adopted son be alive, then, my heir according to the Hindu shastras who shall 
be alive at the time shall get the properties which shall remain after disposal by my wife 
by way of gift or sale of the same” - the. gift over was invalid (n). Similarly in Anandrao 
Vinayak v. Administrator General of Bombay (o), the testator made an absolute gift to 
his son G and then added and when the sons of my son G shall attain the age of twenty- 
Gne years, the same shall be divided and duly received by G and his sons in equal shares. 
The gift to the grandsons was void for repugnancy and the absolute estate of G was not 
divested. In a Bombay case (p), however, where the testator gave an absolute estate 


“to R and then added should R die and should he then leave a son, such his son shall. 
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afterwards be the owner it was held that E took only alife-estate. In a Madras case (g) 


there was a gift to a wife in terms absolute with a clause that if there is no issue, after 
your death, yotif brothers should take the properties.” This was construed as a valid 
condition in defeasance of the gift. 

Hindu Law.— The section applies to Hindus and conditional limitations or granta 
subject to defeasance with a gift over have always been recognized in Hindu law. See 
Mulla’s Hindu Law, 7th Ed., s. 389. 


Mahomedan Law.—A gift cannot be made so as to take effect on the happening 
of a contingency. See Mulla’s Mahomedan Law, 10th Ed., s. 137. It follows that, 
conditional limitations are not recognized in Mahomedan law. 


29. An ulterior disposition of the kind contemplated 

by the last preceding section cannot take 

sntaipiment of condition effect unless the condition is strictly 
fulfilled. 


Illustration. 


A transfers Rs. 500 to B, to be paid to him on hia attaining his majority or 
marrying, with a proviso that, if Æ dies a minor or marries without C's consent, the 
Rs. 500 shall go to D. B marries when only 17 years of age, without C’s consent. 
The transfer to D takes offect. | 


(1) Performance of a condition subsequent.—It follows from the principle that 
the Jaw favours the vesting of estates, that a condition subsequent, which has the effect of 
divesting an estate is subject to the rule of strict construction, and that a condition 
precedent to an estate vesting is deemed to have beon fulfilled if it is substantially com- 
plied with. This has been explained in note (1) under sec. 26 where illustration (a) to 
sec. 26 has been contrasted with illustration (i) to sec. 132 of the Indian Succession Act, 
1925. 


If the interest has become vested, it is not to be taken away oxcept by clear 
words (r). In a case where a Hindu widow was authorised to adopt a son, with a direction 
that if the first adopted son died before the age of 20, she was to adopt another son to 
take the place of the deceased adopted son, the Caloutta High Court said that a clause of 
defeasance in order to be operative, must contain express words or words of necessary 
implication of a gift over to a definite person or persons, The implication of a gifs 
over to the second adopted son was not sufficient to prevent the widow of the first 
adopted son from inheriting her husband's share (a). 


If the words of the condition are clear, they must be clearly fulfilled. If there is 
any ambiguity in the condition subsequent, it will beread in the sense most favourable 
to the vested interest. Accordingly a gift to A for life and then to his children with a 


gift over in the event of A’s death without leaving children is construed as a gift over 
in the event of A’s death without having had a child (t). This is known to Engliah a 
sewyers as the rule in Maitlond v. Chali (x). . 


a Oal. 861; Sures C 
* Es Mad. LJ. eil. 189 J.C. DANG 38) 42 i 1916) 5 Cal. WN 468, 


esp 15 70, 80 
513) 40 Cai. 71.4. ST | 
Tall. (1906) 905) 3$. 


FULFILMENT OF CONDITION. 157 


7 v. Vas (188%) 2. 4% 2 
in matie ois y, tan gn a o 069 Amiya v. Kallas, supra. a 

00 = a . . à 0. tia 4 

h (1088) Med, 70 % ͤ·s. 


ee rA 
we OS 
„ r 


188 THE TRANSFER OF PROPERTY AC}. R 


unambiguous words exclude the rule (v). 


condition was “leaving no children living at her death”, for. these express and 


Ignorance of a condition is no excuse for non-compliance (tw), for E who takes 


under an instrument cannot plead want of knowledge of its contents (x). Inthe oase of 


In re Hodges Legacy (y), Wickens, V.C., said that neither ignorance, illness, nor neglect 
on the part of the executor to inform the legatee can exouse him for not complying with 
the direction so asto entitle him to the gift.” In another case (z), the condition of 
defeasance was in case the person entitled neglected within three months to adopt the 
surname and arms of the testator” and this condition was held not to apply -when the 
person entitled was absent in Canada and had never heard of the will, for the word 
“ neglected” implies a conscious act of volition. This is an application of the. principle 
already referred to, that clear words must be clearly fulfilled. Similarly a condition 
violated under duress will not forfeit the bequest, and a condition requiring residence in a 
holy place is not broken when the devisee was forcibly removed to another place (a). 

See in this connection seo. 34 below. 


(2) Indian Succession Act.—The corresponding section of the Indian Succession 
Act, 1925, is seo. 132 (sec. 119 of the Indian Succession Aot, 1865). The third 
illustration to that section is the same as that to seo. 29 of the Transfer of Property Act. 


The other illustrations are as follows :— 


(i) A legacy is bequeathed to A, with a proyiso that, if he marries without the 
consent of B, O and D, the legacy will go to E. D dies. Even if A marries 
without the consent of B and C, the gift to Zyloes not take effect. 


(ii) A legacy is bequeathed to A, with a proviso that, if he marries without the 
consent of B, the legacy shall go to C. A marries with the consent of B. 
He afterwards becomes a widower and marries again without the consent 
of B. The bequest to C does not take effect. 


Illustration (i) imports the same condition as illustration (a) to sec. 26 of the 
‘Transfer of Property Act, or illustration (ii) to sec. 128 of the Indian Succession Act, 
1925, but as it is here a condition subsequent it is subject to strict construction, and is 


discharged by the death of one of the parties whose consent is required. ag the second 


illustration the condition once fulfilled is discharged. 


pace: Jai canine 30. If the ultetior disposition is. noe 
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Illustration, 


A ee a farm to B for her life, and, if she do not desert her husband, to d. 
Bi is entitled to the farm during her life as if no condition had been inserted. ` 


(1) Subsequent interest invalid.—When a prior interest is invalid either as 


' offehding against the rule against perpetuity, or as being illegal or impossible under 
Seo. 25, the subsequent interest also falls. This has been explained in the note (1A) : 


under seo, 18. But if the, 8 interest is invalid the prior interest is not 
affected. | | N g * 
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` descendant th® field shall belong to the lineal descendant of C. The ulterior disposi- 
tion to C is invalid under the rule againat perpetuity, but the estate of B is not affected. 


41.02) 4 transfers his field to B with a proviso that if B does not within a year set 
fire to C’s haystack, the field shall belong to D. The ulterior disposition to D is invalid 
under seo, 25, but the interest of B is not affected. 


In Ring v. Hardwick (b), Lord Langdale held that a gift which is absolute will not 
be affected by a gift over which is void for remoteness. In Saraju Bala v. Jyotirmoyes (c) 
there was a gift of an absolute estate to a daughter, with a defeasance clause whereby 
the property was to revert to the heirs of the grantor in case of the failure of her descend. 
ants. The Privy Council held that as the defeasance clause vas void the daughter was 
entitled to dispose of the property by will. In re Beard, Reversionary d General Seourities 
Lid. v. Hall (d), there was a devise with a condition of defeasance in case the devisees 
entered the naval or military forces of the Crown, but as the oondition was void as opposed 
to public policy the devisee took an absolute interest. 


(2) Indian Succession Act.—The same rule is enacted in seo. 133 of the Indian 
Succession Act, 1925 (sec. 120, Indian Succession Aot, 1865). Three illustrations are 
annexed to the section of which the second is the same as that in this section. The other 
two illustrations are as follows :— e 


li) An estate is bequeathed to A for his life with condition superadded that, if he 
shall not on a given dày walk 100 miles in an hour, the estate shall go to B. 
The condition being void, A retains his estate as if no condition had been - 
inserted in the will. 
(iii) An estate is bequeathed to A for life and, if he marries, to the eldest son of 
B for life. B, at the date of the testator'’s death, had not had a son. The 
bequest over is void under seo. 105, and A is entitled to the estate during 
his life. | 
In Bai Dhanlaxmi v. Hari Prasad (e), there was an absolute bequest to the eldest 
son with a superadded condition of defeasance in case of failure of male issue and an 
attempt to oreate an estate of inheritance not known to Hindu law. The Court hold 
that the original bequest to the son was not affetted by the failure of the gift over. In 
Narasingh Rao v. Mahalakshmi (f) the settlor, whose son was in prison, made a gift in 
1875 of his property to hia widow with a condition of defeasance in case his son should 
ha ve a son within 16 years, in which case the property was to go to the grandson. Thé 
condition was void under Hindu law as it then was, being in favour of an unborn person, 
and the widow took an absolute and indefeasible estate. The Privy Council said that 
“it is a well settled principle of law, which has now been embodied in secs. 26 and 30 of 
the Transfer of Property Act, 1882, that in such a case if the ulterior disposition Js not 
valid the prior disposition is not affected by it.” l 


H (0) “ Hindu Law.— The section now applies to Hindus, and the section of the Indian _ 
‘Succession Act applies to wills governed by the Hindu Wills Act, ahaa eprom 
of the sections has always been applied to Hindus. Thus in Tagore v. Tagore (g), whee . 
there was a gift to A for life, and after him to his heirs in tail male, the equent 
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S a disposition was invalid, but A’s life-estate was not affected. Similarly in Khetter Mohan 


: Mallick v. Gunga Narain (h), it was held that specific trusts of specific estates good in 

themselves were not invalidated by a subsequent illegal disposition ofthe remainder. 
The case of Saraju Bala v. Tyotirmoyee (i) referred to in note (1) was decided under Hindu 
law. 


31, Subject to the provisions of section 12, on a transfer 
of property an interest therein may be 


phali cease to ave. effec created with the condition superadded that 


event happens or does not it shall cease to exist in case a specified 
appen. 

uncertain event shall happen, or in case a 
specified uncertain event shall not happen. 


t 
Illustrations. 

‘ (a) 4 transfers a farm to B for his life, with a proviso that, in case B cuts down 
a certain wood, the transfer shall cease to have any effect. B cuts down the wood. 
He loses his life-interest in the farm. 

(b) A transfers a farm to B, provided that, if B shall not go to England within threo 
years after the date of transfer, his interest in the farm shall cease. B does not go to 
England within the term prescribed. His interest in the farm ceases. 


(1) Condition subsequent.—The condition referred to in this section is a condition 
subsequent which terminates an interest and revests it in the grantor. It is not a con- 
ditional limitation, which creates an interest in a third ferson. The next section requires 
that the condition subsequent should be valid, otherwise it will not have the effect of 
terminating the interest to which it is attached. As the section is subject to seo. 12 
it follows that a condition subsequent divesting an estate on the ground of insolvency or 
of attempted alienation would be void. 


Illustrations. 

_ (1) A is under sentence of transportation for life and transfers his field to B with a 
proviso that in case he returns from Port Blair B’s interest shall cease. A returns from 
Port Blair. B's interest in the field ceases: Venkatarama v. Aiyasami (1922) 43 Mad. 
L. J. 340, 69 I. C. 673, (23) A.M. 67. 8 


a 


(2) A transfers his field to B with a proviso that if B becomes insolvent, B’s interest 
in the field shall cease. B is adjudged insolvent. The field vests in the Official. Receiver 
‘or the Official Assignee as the case may be. 


A condition subsequent requiring residence in a particular house has SE held to be 

valid (J). A condition requiring residence in a holy place was not broken when the devisee 

was forcibly detained in another place (k). A gift which is revocable under seo. 126 isan 
instance of a transfer subject to a condition subsequent (7). 


This section applies only to a completed. transfer of property oreating an interest therein 
with a condition superadded for ita cessor on certain contingency but has no application to 
“a contract for transfer with a condition superadded thereto. Thus where in a sale deed it 
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NE A vendor within a certain time the sale deed nika ie Wedana have Kata 
`- gancelled and the vendee failed to pay the price to the creditor within time and the court 

| gave him further time to pay it was held that the contract of sale and the act of transfer 
were embodied in the same deed and the condition was to be regarded as an integral: 
condition of the contract for sale providing the date for completion of the contract by 
satisfaction of the balance of the contract price and not as a condition superadded to the 
transfer itself and therefore the transfer was not defeated. It was held that there was 
nothing in sec. 31, which merely declared that a limitation upon a condition subsequent is 
a lawful method of grant, to exclude the right of the court to give relief to the vendee 
who failed to make payment of the price by the date agreed upon in the contract of sale (m). 


(1A) Condition subsequent a penalty.— It has been held that if a condition subse- 
quent involving forfeiture of an estate is in the nature of a penalty it may be relieved 
against and pecuniary compensation may be awarded for non-performance (u). 


e 

(2) Indian Succession Act.—This section corresponds to sec. 134 of the Indian 
Succession Act, 1925, which replaces sec. 121 of the Indian Succession Act, 1865. Five 
illustrations are annexed to the section in the Indian Succession Act, of which the first 
and third are the same as those in this section. The others are: -- 


(ii) An estate is bequeathed to A, provided that, if he marries under the age of 
26 without the consent of the executors named in the will, the estate shall 
cease to belong to him. A marries under 25 without the consent of the 
executors. The estate esases to belong to him. f 

(iv) An estate is bequeathed to A, with a proviso that, if she becomes a nun, she 
shall cease to have ‘any interest in the estate. A becomes a nun. She 
loses her interest under the will. 

(v) A fund is bequeathed to A for life, and, after his death, to B, if B shall then 
be living, with a proviso that, if B shall become a nun, the bequest to her 
shall cease to have any effect. B becomes a nun in the life-time of A. She 
thereby loses her contingent interest in the fund. 


The fourth illustration recalls the facts in the case of Wainwright v. Miller (o). 
Partial restraint of marriage.—lIllustration (ii) shows that a condition subsequent — 
in partial restraint of marriage is valid. Such a condition in England is valid in the case 


of land, if it is reasonable (p) but not in the case of personality, unless there is a gif 
over (g). Fora further discussion of the subject see Jarman 7th Ed., page 1496. 


32. In order that a condition that an interest shall cease 
to exist may be valid; it is nan ong 
not be lawad.” wan that the event to which it relates be on 
which could legally constitute e the condition 
of the creation of an interest. 


V: Invalid condition subseguent.—This section is anslogows tos 100. 50. Under ` 


geo. 30 en invalid ulterior disposition will not affect a prior interest ; and sounder“ 
- this section an invalid condition subsequent will not divest the interest to whioh Wi ees 
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a to O's bayetaek his interest shall ecam The condition subsequent is invalid and B's 


interest is not affected. 


` Instances of conditions subsequent void as contrary to publio policy, are a condition 
divesting the interest of a devisee if he enters the naval or military forces of his 


eun gountzy (r); or a condition requiring the donee to obtain a title (4). 


A oondition that a person shall not become a Christian is valid (i). 


(2) Indian Succession Act.—The corresponding section of the Indian 
Succession Act is sec. 136 of the Indian Succession Act, 1925 (seo. 122, I. S.A., 1865). 
Ifthe condition is invalid, failure to comply with it does not involve forfeiture. 
When a testator bequeathed an annuity to his wife which would, according to 
the terms of the will, be ‘forfeited if she did not live in the family house which he 
intended to build, but died without building, the condition was void for impossibility 
and the widow was held to be entitled to the annuity, although she lived in hes father’s 
house (u) 

33. Where, on a transfer of property, an interest therein is 
Transfer conditional on created subject to a condition that the person 
performance "ot „ taking it shall perform a certain act, but no 
R time is specified for the performance of the 
act, the condition is broken when he penders impossible, per- 
manently or for an indefinite period, the nn of the 


act. 


() Time for performance.—When no time is fixed for the 8 of a 
dondition subsequent, it is broken not only when the person does an act which renders 
performance impossible, but also when he does an act by which performance is indefinite - 
ly postponed. This is explained by the second illustration to sec. 186 of the Indian 
Succession Act, 1925, set forth in the next paragraph. 


(2) Indian Succession Act.—The corresponding provision is sec. 136. of the 
Indian Succession Act, 1925 (sec. 123, I. S. A. 1865). The following illustrations are 
annexed to the section : 


: (i) A bequest is made to A, with a proviso that, unless he enters the deny: the 
e legacy shall go over to B. 4 takes Holy Orders, and thereby renders it 
| impossible that he should fulfil the condition. B is entitled to receive ) the 
| legacy. 

eee ai) A bequest is made to 4, J 
? ho does not marry B's daughter. A marries a stranger and thereby 
. postpones the fulfilment of the conditions. The, ‘bequest. ae 
to have effect. 


„The sebnd Mustration — to the’ Mustestiod ig wie ‘$a of the Tadian 
| Cratrast ‘Act. ‘These are evidently a deliberate departure from Ranäal v. Payne (0). 
een eee 
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not divest on their marrying into other families, as they had their whole life to perform 
the condition. 


A testator bequeathed his property to his daughter's son, in the event of his widow 
dying without adopting a son, but the interest was conditional on the daughter's sen 
residing in the family house. The daughter's son4oined the widow in selling the house, 
This was a breach of the condition, and he was deprived of the interest given by the 
will (w). 


34. Where an act is to be performed by a person either 
Transfer condition! on as à condition to be fulfilled before an 
performance of act, time interest created on a transfer of property 
is enjoyed by him, or ag a condition on the 
non-fulfilment of which the interest is to pass from him to 
another person, and a time is specified for the performance 
of the act, if such performance within the specified time is 
prevented by the fraud of a person who would be directly 
benefited by non-fulfilment of the condition, such further 
time shall as against him be allowed for performing the act 
as shall be requisite to make up for the delay ca by such 
fraud. But if no time is specified for the performance of 
the act, then, if its pérformance is by the fraud of a person 
interested in the non-fulfilment of the condition rendered 
impossible or indefinitely postponed, the condition shall as 
against him be deemed to have been fulfilled. 


(1) Principle.— The principle underlying this section is that no party oan take 
advantage of his own fraud. If performance of a condition whether subsequent or pro- 


cedent is prevented by a person interested in its non-fulfilment, the delay is exoused and 


the condition is discharged. 


In Brooke v. Garrod (x) a right of pre-emption was given, on condition that the option 
was notified to the trustees within one month, and the purchase money paid within two 
months of the testator’s death. The donee of the right of pre-emption notified his 


intention within one month, and called for an abstract of title, but failed to pay the pur” 


chase money within the prescribed time. Lord Cranworth held that the right of pre- 
emption was lost, but observed that if there had been such fraud or laches on the part 
of the trustees as the Court would consider to be the sole cause of the donee not complying 
modo e forma with the condition imposed by the will, he might have been entitled to 
relief. 


(2) Indian Saccession Act.—The corresponding section is sec. 187 of the Indian 
Succession Act, 1925 (sec. 124, LS. A., 1866). 

In a Caleutta case (y) the testator directed that if any of the female members of his 
family lived for more than three months at any other than a holy place they would Sa 
their interest under his will. The forfeiture was not incurred when titey were de 
semoved by their relations. 27 
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tet , THE TRANSFER OF PROPERTY ACT. 
Election. 

35. [1] Where a person professes to transfer property 
which he has no right to transfer, and 
as part of the same transaction confers 
any benefit on the owner of the property, such owner must 
elect either to confirm such transfer or to dissent from it; 
and in the latter case he shall relinquish the benefit so con- 
ferred, and the benefit so relinquished shall revert to the trans- 
feror or his representative as if it had not been disposed of, 


Blection when necessary. 


subject nevertheless, 


where the transfer is gratuitous, and the transferor has, 
before the election, died or otherwise become incapable of 
making a fresh transfer, 


and in all cases where the transfer is for consideration, 


to the charge of making good te the disappointed trans- 
feree the amount or value of the property attempted to be 
transferred to him (pp. 165-169). f 


Illustrations. 
The farm of Sultanpur is the property of O and worth Rs. 800. 4 by an instrument 
of gift professes to transfer it to B, giving by the same instrument Rs. 1,000 to C. O 
elects to retain the farm. He forfeits the gift of Ra. 1,000. 


In the same case, A dies before the election. His representative must out of the 
Re. 1,000 pay Ra. 800 to B. 
4 The rule in the first paragraph of this section applies 
whether the transferor does or does not believe that which 
he professes to transfer to be his own (pp. 169-170). 


* [3] A person taking no benefit directly under a trans- 
action, but deriving a benefit under it indirectly, need not 
elect (p. 170). 


[4] A person who in his one capacity takes a benefit under 
the transaction may in another dissent therefrom (p. 170). 


Exception to the last preceding four rules. Where à par- 
ticular benefit is expressed to be — on the AN 
the property which the transferor professes to transfer, and 
such benefit is expressed to be in lieu of that y, if such 
owner Glaim the property, he must relin aht e particular 

t, but he is not bound to relinquish any benefit 
upon him by the same transaction (pp, 170-171). 


4 
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_ [6] Acceptance of the benefit by the person on whom 
it is conf constitutes an election by him to confirm thë 
transfer, if he is aware of his-duty to elect and of those cir- 
cumstances which would influence the judgment of a reasonable 
man in making an election, or if he waives enquiry into the 
circumstances (p. 171). 


[6] Such knowledge or waiver shall, in the absence of 
evidence to the contrary, be presumed, if the person on whom 
the benefit has been conferred has enjoyed it for two years 
without doing any act to express dissent (p. 172). 


[7] Such knowledge or waiver may be inferred from 
any act of his which renders it impossible to place the 
persans interested in the property professed to be transferred 
in the same condition as if such act had not been done 
(p. 172). 


© Illustration. 


A transfers to B an estate tg which C is entitled, and as part of the same transae- 
tion gives C a coal-mine. (' takes possession of the mine and exhausts it. He bas 
thereby confirmed the transfer of the estate to B. 


[8] If he does not within one year after the date of 
the transfer signify to the transferor or his representatives 
his intention to confirm or to dissent from the transfer, the 
transferor or his representatives may, upon the expiration , 
of that period, require him to make his election; and if he 
does not comply with such requisition within a reasonable 
time after he has received it, he shail be deemed to have elected 
to confirm the transfer (p. 772). 4 


[2] In case of disability, the election shall be post 
until the disability ceases, or until the election is made by 
some competent authority (p. 172). 


Paragraph numbers.—The paragraphs of this stction are not numbered in the 
Act. They are numbered here for the sake of convenience of reference. 


(1) Election.—‘The foundation of the doctrine of election is that a person taking the 

_ benefit of an instrument must also bear the burden (2), and that he cannot take wader 
pad against the same instrament (4). 8 
nus one may approbate and reprobate (b). there must be a will pr a hides 
: gonveys title to a person in properties other then those belonging to Nm, Nelle Wik 
an be pet 9p election. A surrender by a Hindu widow to her imm, ae 
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ae ‘ae of an instrument intended to give effect to every part of it (d). This presumption 
Tord Hatherley in Cooper v. Cooper (e) described as the ordinary intent: implied in every 
man who affects by a legal instrument to dispose of property, that he intends all that he 
bas expressed.” It has been said that this general and presunied intention is not 
repolled by showing that the circumstances which in the event gave rise to the election 
te “were. not in the contemplation of the author of the instrument, but in principle it is 
evident that it may be repelled by a declaration in the instrument itself of a particular 
` -intention inconsistent with the presumed and general intention (f).“ There is no provision 
„„ m the section for such a ease, but it is submitted that the operation of the section can 
< in India similarly be excluded by express words (g). It has been held that when a 
5 imposes a reatraint on anticipation on a married woman he manifests an intention 
To oe T ‘thas she sliall not be put to an election, for she cannot give up property which she is 
ee . retrained from anticipating (A). . 

. The doctrine was first applied in the case of wills. In Ker v. Wauchope (i) Lord 
Eldon said—‘ If a testator gives his estate to A and gives A's estate to B; Courts of 
| Equity hold it to be against conscience, that A should take the estate bequeathed to him, 
and at the same time refuse to effectuate the implied condition contained in the will of 
the testator.” The doctrine was extended in England from wills to conveyances and 
settlements (J), yet to quote the words of Lord Redesddie it arises more frequently in the 
case of wills because ‘‘ deeds, being generally matters of contract, the contract is not to 

be interpreted otherwise than as the consideration which is expressed requires (k). 


| ore 5 The principle of election is stated by Lord Hatherley in Cooper v. Cooper (1) 
2s follows: 
N “The main principle was never disputed, that there is an obligation on him who 
takes a benefit under a will or other instrument to give full effect to that instru- 
ment under which he takes a benefit ; and if it be found that that instrument 
purports to deal with something which it was beyond the power of the donor 
or settlor to dispose of, but to which effect can be given by the concurrence © 
of him who receives the benefit under the same instrument, the law will impose 
on him who takes the benefit the obligation of carrying the nahmen! mio 
full and complete force and effeot.” a Aa dAn 


JE sa instrament in ben in parh, what ran eect to put a pornon to 
d election if he claims a benefit under it (m). ) 


D Indian Succession Act.—The rule of election as applied to wills is enacted | 
1 secs. 180 to 190 of the Indian Succession Act, 1925, (sees. 167 to 177, Indian Succession. 
ASt, 1865). The following illustrations under. seo, 182 are instances of election, f. Ld) 

0 The farm of Sultanpur was the property of C. 4 be qieattied it to B, giving 

a2 @ legacy of 1,000 rupees to C. © has elected to ahis farm of Sultanpur, 
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which is worth 800 rupees. C forfeits his legacy of 1,000 rupees, of which f. 
. 800 rupees goes to B, and the remaining 200 rupees falls into the residuary . 
VVV — an the 

dase may be. E 

(ii) A bequeaths an estate to B in caso B's elder brother (who ia married and has + | 

children) ahall leave no issue living at his death. 4 also bequeaths to O a 
jewel, which belongs to B. Bmustelect to give up the jewel or to lose the 
estate. 


(iii) 4 bequeaths to B 1,000 rupees, and to O an estate which will, e A balian. : 
belong to B if his elder brother (who is married and has children) shall leave 
no issue living at his death. B must elect to give up the estate or 
to lose the legacy. 


(iv) A, a person of the age of 18, domiciled in British India but owning real 
property in England, to which C is heir at law, beqheaths a legacy to C and, 
subject thereto, devises and bequeaths to B all my property whateoever 
and wheresoever,” and dies under 21. The real property in England does. 
not pass by the will. C may claim his legacy without giving up the real 
property in England. 

The first illustration is almost identical with a Madras case (n), in which the testator 
bequeathed a field which belonged to his niece, to his grandson, and at the same time 
left his niece a legacy of Rs. 800. The Court held that she must elect between the land 
or the legacy. The second and third illustrations show that the principle applies to all 
interests whether vested or contingent, immediate or remote (o). Illustration (iv) seeme 
to be based on the old English cass of Hearle v. Greenbank (p). See note infra—" Doctrine 
of election not available to cure an illegality.” 


(3) Proprietary interest.—A person is not put to his election, unless he has a 
proprietary interest in the property disposed of in derogation of his rights (g) A 
creditor is not put to his election, for he has only a personal claim for payment by his 
debtor (r). A bequest in the will of a Hindu that my elder brother V's ee 
to the extent of Rs. 10,000 is with meso, that money should be given to him 
treated as a legacy in satisfaction of the debt, and o 
by the fact that he had tried and failed to recover the money asa debt (4). In another 
case the testator disposed of his property in favour of his wife and daughter, and then gave 
away my own and my wife's ornaments, ™ but che Court held that this did not raise 
a question of election as the stridhan ornaments in which his wife had a proprietary 
interest were not included in the bequest (1). Ifthe property which the testator professes 
to dispose of does not belong to the other legatee, no question of election can arise (u)). 


(4) Same transaction. The equity of election does not apply unless the two dona- we 
tions are part of the same transaction, for if the two are independent, the one which is in 
the power of the transferor will stand, while the other will fail. In Muhammad Afzal v. 
Ghulam Kasim (v), Government on the death of the Nawab of Tank, when transferring 
the chiefship to the eldest son, transferred a portion of the cash allowance of the late 

: Nawab to the second son on whom the late Nawab had already made a grant of two 
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eee" Madu widow made a gift in excess of her powers and subsequently left a will in the 
, _. following terms: ‘‘Excluding the properties which I have already given away, I will 
make tlie following dispositions.” The Madras High Court held that the plaintiff taking 
under the will was mat precluded by the doctrine of election from disputing the prior 

gift which was not the’ subject of the will at all (w). 


` Election may arise when the two donations are conferred by two different instr 


e mente, if the two instruments are used to carry out one transaction (). 


. (44) Doctrine of election not available to cure an illegality.—The doctrine 
of election cannot be resorted to in order to oure an illegality, and a gift which infringes 


tho rule against perpetuities cannot be used to raise a case for election. In Wollaston v. 


King (y) a testatrix under h hër marriage settlement had power to appoint a fund to 
her children. She appointed a part of the fund to her son C for life, with remainder to 
such persons as C might by will appoint. O was not in esse at the time when the power 
was created and therefore the remainder after O's life estate was void as contravening 
the rule against perpetuities. By the same will she made a general residuary appoint- 


. ment of the settled fund to her daughters to whom she bequeathed other benefits. As 


the gift of the remainder to C's testamentary appointees was void the daughters were not 
put to their election. In a later case (z) Farwell, J., said: the Court will refuse to aid a 
testator to commit any breach of the law”. Illustration (iv) to sec. 182 of the Indian 
Succession Act, 1925 (cited in note (2) above) appears to be based on the supposition that 
a devise by an infant would in English law be a breach of the law, but it may be doubted 
whether in English law it would be considered as more chan a case of incapacity to dispose 
of the land, in which case the heir would be put to his election. See In re Macartney, 
Macfarlane v. Macartney (a). Possibly the illustration is based on Hearle v. Greenbank (b), 
but that case turned upon a special rule favouring the heir at law of English real 
estate which applies only when the testator is domiciled in England (c). 


Not only will the doctrine of election not oure an illegality, but as election is a 
dootrine of equity it will not be applied so as to lead to inequitable results (d). 


-~ (4B) Election by heir.—If there is a devise by an English will of land in Scotland 
which is ineffectual under the local law, and the person taking under the local law is a 
beneficiary under the will, he is put to bis election (e). The same rule applies to a foreign 
heir when the lex situs like the Scotch law merely imposes restrictions on the power of the 
testator to pass over his heirs, but does not make it impossible for the heir to comply 


e with the provisións of the will. Thus in Re Ogilvie, Ogilvie v. Ogilpie (f) there 


was a testamentary disposition of land im Paraguay in trust for charity and a 


| ‘bequest to the heirs. . Under the law of Paraguay the heirs succeeded automatically 


to four-fifths of the land in Paraguay, but the heirs were put to their election, for they 
could legally hand over the land to the purposes of the trust. But if the lex situs 


s 5 r 5 the heir to carry ont the provisions of the will there is no case 


dor election. _ Bee note FFF a the dn er Brown v. 
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E tmposnible as when a married woman is restrained from anticipating, — 


for her to give up property which she is restrained on alienating (A). Again in the. 


case of In re Chesham (Lord), Cavendish v: Dacre (i), a testator gave benefits to 4, abd. 4 : — ie 
by the same will gave to B chattels which were vested in trusted to be enjoyed with 


a mansion house of which A was tenant for life under a settlement. “A was not put to his 


u for it was impossible for him to assign the chattels to B. So in the case ofa — 


foreign heir if the lex situe makes it impossible for him to carry out the provisions ef the 
will there is no case for election. This is illustrated by the case of Brown'v. Gregson tj), 
the facts of which case when simplified are as follows. A testator left his property in trust — 
in equal shares for his sons A and B and for his daughter C for her life and then to her 
children. The property was in Scotland and in the Argentine. Under Sootch law a 
testator’s power of disposition is restricted and each of the children could claim a share, 
called legitim, irrespective of the will. The will provided that any child who claimed 
legitim should forfeit all benefits under the will. The daughter C olaimed legitim and 
forfeited all benefits under the will. But as trusts are not recognized in the Argentine, 
she as well as A and B succeeded in equal shares to the Jands in the Argentine. The 
trust of the land in favour of the children of C failed and they claimed that A and B, 
as a condition of taking their share of the Scotch property, should surrender to the trusta 
of the will shares of the lands that kad passed to them as on an intestacy in the Argentine. | 
The Court held that no case for election arose, for it was impossible for them to surrender 
their shares to the trusts of the will, since no scheme could be devised by which such 

trusts could be created without infringing the law of the Argentine. Moreover the 
application of the doctrine of lection would have led to inequitable results. O hail 

already got more than a third share, b. e., legitim in Scotland, plus a share of the Argentine 

land, as on an intestacy, and it would have been inequitable to cal] upon A and Bto give 

up part of their shares to C's children. 


(6) Revert to the transferor.—When the refractory donee, as he is sik gierte 
against the instrument, the benefit which he has to surrender reverts to the teansferor, 
In this respect the English law is different, for the refractory donee does not forfeit the 
benefit but takes it subject to a charge to compensate the disappointed donee (b). Lord 
Eldon described this as the equity of compensation which the Courts had engrafted upon 
the primary doctrine of election (I). Thus in the illustration to the section in the Transfer 
of Property Act, on C's election to retain the farmę the gift of Re. 1,000 would in English _ 
law not revert to A, but would be taken by C subject to a charge in favour of B for Rs.8,000. 
This is because the doctrine in England rests on compensation and ngå on forfeiture (m). 
The doctrine in India rests on forfeiture, and the disappointed dones to the transferor ° 
to compensate him VVV Thete li no 
oocasion for a charge if the transferor survives and the transfer is gratuitous, for it is open _ 
to the transferor to make a substituted gift. ; 


(6) Belief of the transferor.—The second paragraph corresponds to sec. . 188 of the 
Indian Succession Act, 1925 (sec. 169, Indian Succession Act, 1965). As already stated the 
principle may be referred to the implied intention of the testator, but it is nob. 


that he should have had in mind the equitable principle of election (a). Ts mations noh. on 
whether the transferor thought he had the power to convey, or knowing the extent of his 
| authority, intended by an arbitrary execution of power to = it (o). To ijenan beg ie K 
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words of Lord Alvanley nothing can be more dangerous than to speculate upon what he 
would have done, if he had known one thing or another (p). It is not therefore necessary 
that the author of the instrument should have known that the property did not belong to 
him or that he intended to put the donee to an election. But this intention may be 
expressed and then the condition is a condition precedent which must be literally per- 
formed. This is the case in the Daception. See note (9) below. á. 

+ 


(7) Indirect benefit.—The third paragraph corresponds to sec. 184 of the Indian 
Succession Act, 1925 (sec. 171, I. S. A. 1865). The section is there explained by the 
following illustration :— 

The lands of Sultanpur are settled upon C for life, and after his death upon D, his 

only child. A bequeaths the lands of Sultanpur to B, and 1,000 rupees to 
O. C dies inteatate shortly after the testator, and without having made any 
election. D takes out administration to O, and as administrator elects on behalf 
of O's estate to take under the will. In that capacity he receives the legacy of 
1,000 rupees and accounts to B for the rents of the lands of Sultanpur which 
accrued after the death of the testator and before the death of C. In his 
individual character he retains the lands of Sultanpur in opposition to 
the will.” 


On the same principle it has been held in England that a man may be tenant by 
courtesy of an estate tail held by his wife in opposition to a will under which he accepts 
a legacy (). The interest which the husband takes in such a case is an incident of the 
property of his wife and not a benefit conferred by the transferor so as to raise a case 
for election. 


(8) Different capacity.—The fourth paragraph corresponds with the first part of 


sec. 188 of the Indian Suooession Act, 1925 (sec. 172, I. S. A. 1865), which is explained 


by the following illustration :— 

** The estate of Sultanpur is settled upon A for life, and after his death, upon B. 4 
leaves the estate of Sultanpur to D, and 2,000 rupees to B, and 1,000 rupees to 
O, who is B's only child. B dies intestate, shortly after the testator, without 
having made an election. O takes out administration to B, and as administrator 
elects to keep the estate of Sultanpur in opposition to the will, and to relinquish 
the legacy of 2,000 rupees. © may do this, and yet claim the legacy of 1,000 
rupees under the will.” 


An istrator or trustee may take a benefit qua administrator for the benefit 
of the estate, or of the beneficiary, and take a benefit for himself without being put to an 
election. Grissel v. Swinhoe (r) is an instance of an administrator not being put to an 
election. No question of election can arise merely because owing to circumstances two 
capacities have merged in one person (8). 

(9) Exception.—The Exception corresponds to the second part of seo. 186 of the 
Indian Succession Act, 1925 (seo. 172 of the Indian Succession Act, 1865), where it is 
explained by the following illustration: 

“ Under A’s marriage settlement, his wife is entitled, if she survives him, to the 
enjoyment of the estate of Sultanpur during her life. 4 by his will bequeaths 
to his grife an annuity of 200 rupees during hor life, in lieu of her interest in the 
estate of Sultanpur, which estate he bequentha to his son. He ano gives his 
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wife a legacy of 1,000 rupees. The widow elects to take what she is entitled 
to under the settlement. She is bound to relinguish the annuity but not 
the legacy of 1,000 rupees.” 


Section 172 of the Indian Succession Act, 1865, was referred to in a Caleutte cased (4) 
in which a testator bequeathed to his nephew all his property including the share of his 
brothers widow and made a provision for the widow' maintenance. The widow 
recetgred the maintenance allowance by suit, and it was held that a subsequent suit for 
her share of the property was barred by seo. 172 as she must have known that the 
allowance was given her in lieu of her share of the property. It is submitted, however, 
that the case did not fall under sec. 172 as the allowance was not expressed to be in lieu 
of her share and that the only issue was whether the first suit constituted a valid and final 
election to confirm the bequest. 


(10) Acceptance.—The fifth paragraph corresponds tp sec. 187 of the Indian 
Succession Act, 1925 (seo. 173 of the Indian Succession Act, 1865), which is explained 
by the following illustrations :— 


(i) 4 is the owner of an estate called Sultanpur Khurd, and has a life interest in 
another estate called Sultanpur Buzurg to which upon his death his son B 
will be absolutely entitled. The will of A gives the estate of Sultanpur 
Khurd to B, and the estate of Sultanpur Buzurg to C. B, in ignorance of his. 
own right to the estate of Sultanpur Buzurg, allows O to take possession 
of it, and enters into pessession of the estate of Sultanpur Khurd. B has 
not confirmed the bequest of Sultanpur Buzurg to C. 


(ii) B, the eldest son of A, is the possessor of an estate called Sultanpur, 4 bequeaths 
Sultanpur to C, and to B the residue of A's property. B having been informed 
by A’s executors that the residue will amount to 5,000 rupees, allows O to 
take possession of Sultanpur. He afterwards discovers that the residue 
does not amount to more than 500 rupees. B has not confirmed the bequest 
of the estate of Sultanpur to C. 


Acceptance of a benefit implies an election, but as in English law, there is no implied 
election except by a party who has full knowledge of the circumstances that would 
influence the judgment of a reasonable man making the election, and with that 
knowledge determines to elect (u). He waives the inquiry into the circumstances if he 
wilfully abstaina from enquiring into them so that he is affected with constructive notice 
of them—sec. 2. An election made with full knowledge is final (v) ; an election made 
without such knowledge may be revoked by the representatives of the electing party (e)? 
Cases have arisen in India in connection with bequests to pardanashin women, and it 
has been held that it must be proved that they were fully aware of their righte when the 
acts were done which are said to constitute an election (z). In Sadik Husain v. Hashim 
Als (y) a Mahomedan executed a voluntary trust deed settling property on his wife in 
satisfaction of her claim for dower and the Privy Council observed that if she was 
never fully informed of its purport and contents, any election by her to accept the 
provision made for herself and her children by it in discharge of the unpaid balance of 
her dower would, of course, be of no avail” 
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oar f PEA dian Syoeessinn: Act, 1025, (neo, 174 of the Indian Succession Aot, 1865). The 


of two years is taken from the case of Crabtres v. Bramble (z) . The presumption 


. rebutted. A widow who enjoyed a provision made for her under a will 
. in ignorance óf her right of dower was held entitled to elect after a lapse of 16 years (a). 


When the person who bas to elect is in possession of both estates no persumption can 


Fai be drawn (b). >i < 


E ‘Status quo cannot be restored.—The seventh paragraph — with 
sco. 188 (2) of the Indian Succession Act, 1925, (sec. 175 of the Indian Suedession Act, 
1860). It is sufficiently explained by the illustration to the Exception. The principle 


is that. of restitutio in integrum recognized in seo. 36 of the Specific Relief Act. The 
_ section permits an inference of knowledge whith may be rebutted by ciroumstances. 


(13) Time for election.—The eighth paragraph corresponds with sec. 180 of the 
Indian Succession Act, 1925, (sec. 176 of the Indian Succession Act, 1865). There is 
no such provision in English law but in Sopwith v. Maughan (c) Romilly, M. R., said— 
„It is also perfectly clear, that the parties interested under the will might have called 


upon her categorically to elect, and the Court might not consider twelve months after 
-testator’s death an unreasonable time.” If a time is fixed by the instrument, and the 


party makes default, he is deemed to have elected against the instrument (d). 


(10) Disability.— The ninth paragraph corresponds with sec. 190 of the Indian 
Succession Act, 1925, (sec. 177 of the Indian Succession Act, 1865). A minor’s election 
may be postponed until his majority, or his guardian may elect forhim. In England the 
practice is for the Court to elect for the infant ang to direct an enquiry for that 
purpose (e), unless the Court has sufficient materials before it (f) 


(15) Ratification.—Cases of ratification must be distinguished from cases of election. 
For ratification properly speaking refers to acta done on behalf of the ratifier. If done 
without ‘authority the principal may elect either to ratify or to disown them—sec. 196 


of the Indian Contract Act. The doctrine of ratification rests, however, on the same 
principle that a man cannot both affirm and disaffirm the same transaction. Thus when 


a widow who had a life-estate for maintenance granted a permanent lease, the reversioner 
could elect either to ratify it or to set it aside ; and it was held that he was not bound by 
the lease when he accepted rent for three years in ignorance of the ciroumstances under 


9 which the lease was granted or the terms on which it was held (g). A converse case is 


Modhu Sudan v. Rooke (h) where the reversioner accepted rent with full knowledge 


that the widow YMS granted a patni loase and he was held to haye g to dini aa 


dense. 
ae “Rindu law.—The section now applies t to > Hindus but the principle has always 


= Meats applied. In Rungama v. Aichama (i) the Privy Council referred to the “principle not 

„ Jpeouliar to English law, but common to all law which is based on the rules of justice, vis., 
de principle that a party shall not at the same time affirm and disaffirm the same trans- 

„„ action —affirm it as far as it is for his benefit and disaffirm it as far as it is to his 


prejudice.” Again, in Shah Mukhun Lal v. Sree Kishen. Singh (j) the Privy ‘Council 


l ‘gail that. the principle that you cannot both approbate and reprobate the same 
— — oo 
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transaction was a “mazim founded, not so much on any positive law, as on the broad 
and universally applicable principles of justice.” “The doctrine was directly applied in 
the case of Mangaldas v. Runchhoddas (k). A Hindu widow devised to K immoveeble 
property ef her husband and gave the plaintiff, a reversionary heir, a legacy of Ra. 2,000. 
The plaintiff claimed the legacy under the will and the immoveable property aa heir. 
The Court said that the doctrine of election applied, and that he must elect to take 
the one or the other. 


(17) Mahomedan law.—The doctrine of election was applied to Mahomedans 
by the Privy Council in the case of Sadik Husain v. Hashim Ali (I), to which reference 
has already been made; see note (10) above, Aooeptance.” 


[ Apportionment | (m). 


36. In the absence of a contract or local usage to the 

contrary, all rents, annuities, pensions, 

age payments on det. dividends and other periodical payments 

Demon entitied. “= of in the nature of income shall, upon the 

transfer of the interest of the person 

entitled to receive such payments, be deemed, as between the 

transferor and the transfers, to accrue due from day to day, 

and to be apportionable accordingly, but to be payable on 
the days appointed for the payment thereof. 


(1) Apportionment by time.— This section refers to apportionment by time, 
while seo. 37 refers to apportionment by estate. 


Illustrations. 


(1) A bas let his house at a rent of Rs. 100 payable on the last day of each month. 
A sells the house to B on the 15th of June. On the 30th June A is entitled to Re. 50 
rent from the Ist to the 15th, and B is entitled to Rs. 50 rent from the 15th to the 30th, 
This is apportionment by time. 


(2) A has let his house at a rent of Rs. 100. A sells half the house to B. The 
tenant having notice of the sale must pay from the date of the sale rent at the rate of 
Rs. 50 to A and Rs. 50 to B. This is apportionment by estate. 


On a transfer of property yielding income, sec. 8 provides that the transferee is 
entitled to the interest or income accruing after the transfer takes effect. The interest 
has in such cases to be divided between the transferor and the transferee. There is no 
difficulty in respect of interest, for that accrues from day to day. But as to income 
which does not accrue de die in diem the rule in seo. 8 might lead to anomalous resulta. 
For instance, rents do not acorue from day to day but at stated periods (x), and if the 
rent for the year was payable the day after the transfer, the transferee would be entitled 
to the whole year’s rent. To remove this anomaly the section enacts that all periodical 
payments in the. nature of rent, annuities, dividends and pensions shall be deemed to 
accrne from day to day, and be apportioned between the transferor and transferee on 
that basis. 
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the Apportionment Act, 1870 (p), sec. 2 of which is as follows :—° 


(2) From and after the passing of this Act all rents, annuities, dividends, and 
: other periodical payments in the nature of income (whether reserved or 
made payable under an instrument in writing or otherwise), shall, like 
interest on money lent, be considered as accruing from dey to dey, and 

shall be apportionable in respect of time accordingly.” . 


1 will be observed that the English section is not limited to transfers, but lays 
down a general rule, apportioning in respect of time both liabilities as well as rights (g). 


(3) Scope of the Indian rule.—The Indian rule is much more limited, for it is 
restricted to transfers inter viros, and does not apply to liabilities. The apportionment 
which the section contemplates is one following the transfer of the interest of the person 
entitled to receive the rent, and not the transfer of the interest of the person bound to 
pay it (r). A lessor transferring his interest to the assignee of the lessee is entitled to an 
apportionment of rent up to the date of the merger (4). When a decree is passed for 
. the redemption of a mortgage, the apportionment of the rents of the mortgaged property 
is made as from the date when money is paid for redemption, and not from the date of 
the decree (t). | © 

The section does not apply to transfers by operation of law as these are excluded 
by seo. 2 (d). A purchaser at an execution sale acquir& title by operation of law and 
the rule of apportionment does not apply to execution sales (u). 


Illustrations. 
(1) 4 has let his house at a rent of Rs. 100 payable on the last day of each month. 


In execution of a decree against A the house is sold by the Court and purchased by B 
on the 15th June. On the 30th June B is entitled to the whole of the rent, i. e., Rs. 100. 


_ (2) A mortgagee brought the mortgaged property to sale and bought the property 
himself at the Court sale in November 1922. The rent for the year was payable on the 
lst April 1928. The mortgagor claimed that the rent should be apportioned and that 
he should receive the rent from 1st April 1022 till November 1922. But as it wus an execu- 
tion sale sec. 36 did not apply, and the mortgagee was held to 8 —— kd dhani whole 
year’ B rent payable on the Ist April 1928 (v). | 


Prepaid rent is ‘not rent, but a loan (w). See note under 800. 0, = Rent paid in 


| | rene 


“No rale of apportionment in the Act apart from section.—These limitations 
om the section have not always been observed. In one oase (z) the. lessor 
had only a life interest and died a month before the rent for the half. year 
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was payable. Here there was no question of a transfer, and yet the assignee of the lessor 
was held to be entitled to an apportionment of rent for the period up to the death of the 
lessor. Again, in another case (y) the liability to pay rent was apportioned between the 
lessee and his assignee, and in a third Madras case (z) the rule of apportionment was 
applied between a lessor and the purchaser of his interest at an execution sale. This 
decision has recently been followed in subsequent cases by the Madras High Court (a). 
The rule has also been applied in the case of devolution of interest on Succession (b). In 
all these cases the rule was applied as an equity. It is submitted, however, that this 
is erroneous, and that there is no such equity. Apportionment by time was not recognised 
by the English common law. A general rule of apportionment by time was then intro- 
duced by statute. The Indian rule is limited to transfers inter viros. For cases outaide 
the Indian rule, justice, equity and good conscience would necessitate the application 
of the English common law. This view is supported by a recent decision of the Privy 
Council (e). In that case successive estates had been created by a deed of settlement, 
and the income from investments and other settled property had to be allotted to the 
successive estates. Tho Privy Council held that in the absence of any rule in India the 
English common law rule of no apportionment of discontinuous payments applied. The 
income, of course, would have been apportionable, had there been clear and unambi- 
guous intention to that effect. In Phiroshaw Bomanji v. Bai Goolbai (d), the Privy 
Council held that none of the English Apportionment Acts applied in India, and that as to 
cases outside the section the law applicable was the English Common Law rule as 
ampified in Swanston’s note to Lord Eldon’s judgment in Hz parte Smith (e). As to 
this their Lordships said The latter (i. e., Mr. Swanston) traces it to the two propositions, 
that an entire contract cannot be apportioned, and that under such an instrument as, 
for instance a lease with a reservation of periodically payable rent, the contract for each 
portion is distinct and entire. The rule, however, while applicable to periodical pay- 
ments becoming due at fixed intervals, did not apply to sums accruing de die in diem. 
It did not, for example, apply to annuities or to debts.” As noted above, however, the 
Courts in India have applied the principle of this section to cases outside the section as 
a rule of justice and equity. 


(84) Maintenance.—A Hindu widow's right to maintenance accrues from day to 
day. Therefore, on the death of a Hindu widow her heirs are entitled to recover the 
maintenance allowance up to the day of her death, although the allowance has, for the 
convenience of the parties, been expressed to be payable on a fixed date (f). 


(4) Dividends.—‘ Dividends” in the English Apportionment Act has been held to 
include payments by way of occasional bonus or surplus profits tu the shareholders (g)- 
But the payment must be made or declared in respect of a definite period (A). e 


(4A) “Other periodical payment.”— The same expression is used in the English 
Act (the Apportionment Act, 1870) and as to it Lord Selbourne said They must be 
payments which are made periodically, recurring at fixed times, not at variable periods, 
nor in the exercise of the disoretion of one or more individuals, but from some antecedent 
obligation ; and, further, they must be in the nature of income ; that is, coming in from 
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* 5 re of a village (é). 


Whenever there ‘are periodical. payments accruing, and the event which calls for 
apportionment occurs, th Act is at once brought into operation and must be applied 
and when subsequently the accruing payments become due and payable, they must be 

datributed in accordance with the Act (i). 


(4B) Sums due before the event.—Sums due in advance and due before the. 
event which calls for apportionment are not apportioned. So where rent was payable 
quarterly in advance, and the landlord re-entered for non-payment of rent during the 
quarter he was entitled to recover the whole rent (m). 


(6) Payable.—The section makes it clear that the apportionment does not affect 
the date when the payment is to be made by the person liable. Thus if under a lease rent 
is payable at the end of the year, an assignment by the lessor of his interest in the middle 
of the year will result in the transferor and the transferee being each entitled to half the 
rent, but the lessee still remains liable to pay only at the end of the year (u). 


(00) Contract or local usage.—The rule may be excluded by contract or local 
usage. With reference to the English Act it waa held that a bequest of shares in a 
company with a direction that they should carry the dividends accruing at the testator’s 
death excluded the rule (o). 


In the case of agricultural rents, the Allahabad High Court makes the apportion- 
ment with reference not to the rent of the whole year but with reference to the rent of the 
season in which the crop was reaped (p). In a Rangoon case (q) the Court observed 
that agricultural rents are not apportionable as they accrue once and for all when the 
orops are reaped and do not accrue from day to day. This, it would appear, is not correct, 
for it is precisely because rents do not accrue from day to day that the rule of apportion- 
‘ment has been applied to them by this section. A similar observation as to agricultural 
rents ocours in a Calcutta case (r), but there the apportionment was by estate and the 
reference to section 36 seems to have been a mistake for section 37. Agricultural rents 
are excepted from the operation of section 37, but are subject to apportionment by time 
under section 36. 

Under sec. 225 of the Agra Tenancy Act (U.P. Act 3 of1926) agricultural profits are 
divisible on fixed dates between the cowharers. But on the principle of this section it 
. has been held that the oo-sharer's right accrues from day to day. fore his suit 
for a share of the profits is not premature if filed before the fixed date a the amount 
due at the date of suit can be ascertained by apportionment (a). ee 


N. When, in consequence of a transfer, property is 
divided and held in several shares, and 
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duty shall, in the absence of a contract to the contrary amongst 
the owners, be performed in favour of each of such owners 
in proportion to the value of his share in the property, 
— that the duty can be severed and that the severance 
oes not substantially increase the burden of the obligation ; 
but if the duty cannot be severed, or if the severance would 
substantially increase the burden of the obligation, the duty 
shall be performed for the benefit of such one of the several 
owners as they shall jointly designate for that purpose : 


Provided that no person on whom the burden of the 
obligation lies shall be answerable for filure to discharge 
it In manner provided by this section, unless and until he has 
had bee notice of the severance. 


Nothing in this section applies to leases for agricultural 
purposes unless and untill the Provincial Government by 
notification in the official Gazette so directs. 


5 Illustrations. 

(a) A sells to B, C and D a house situate in a village and leased to Æ at an annual 
rent of Rs. 30 and delivery of one fat sheep B having provided half the purchase money, 
and C and D one quarter each. Æ, having notice of this, must pay Re. 15 to B, Re. 14 
to O, and Rs. 74 to D, and must deliver the sheep according to the joint direction of B, 
C and D. 


(b) In the same case, each house in the village being bound to provide ten days’ 
labour each year on a dyke to prevent inundation, F had agreed as a term of his lease 
to perform this work for A. B,C and D severally require Æ to perform the ten days’ work 
due on account of the house of each. Æ is not bound to do more than ten days’ work 
in all, according to such direction as B, C and N may join in giving. 


(1) Apportionment by estate.—-This section refers to apportionment by estate 
while the last section dealt with apportionment by time. á 


Before the transfer of Property Act when a tenure was severed by the sale 
of shares in the reversion, the tenant was still obliged to pay the rent to all the sharers 
jointly, unless an apportionment had been agreed to by all the parties, or had been 
ordered in a suit to which all concerned were parties (i). If such an agreement had 
been arrived at, it was binding on the tenant (u). 

But under the present section notice to the tenant is sufficient to convert the single 
obligation to pay rent to all into a several obligation to pay rent to each co-sharer. On 
receipt of the notice the tenant is under an obligation to pay each sharer his 
part of the rent (v): but if a suit is necessary to enforce this obligation, i is otill 
necessary to join all the sharers as parties (w). If no apportionment is made, the obligation 
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1 5 8 be allowed to aplit the tenaney by recovering the 
5 rent of a part only (x), nor san a purchaser of a pert insist on payment of rent of his part 


du (y). 
a If a putnidar pays the land revenue payable to the zemindar direct to the Treasury, 
that is a payment which can be apportioned between the co-sharers in the zemindari (z). 

H an estate consisting of several villages is apportioned, the division should be made 

_ neoording to the existing rents and not those at the creation of the original tenure (a). 

Provision is also made in sec. 109 for apportionment of rent by agreement 

between all parties. Payment of rent by a tenant in good faith and without notice of 

a transfer is protected by sec. 50. 


(2) Benefit of any obligation.—Rent is not the only instance of the benefit of an 
obligation attached to property, which is capable of being apportioned. When the 
lessor sells portions of the property leased, the covenants which run with the land run 
with the severed portions. The lessee is bound to perform the various obligations imposed 
upon him in favour of each sharer in the reversion, so far as such obligations are capable 
of severance, and such performance will not be to his prejudice (b). There is express 
provision as to the severance of such obligations in sec. 140 of the Law of Property 
Act, 1925. A similar provision as to easements on severance of the dominant heritage 
is enacted in seo. 30 of the Easements Act, 1882. 


(8) Does not substantially increase the burden. This condition is the subject 
of the second illustration. There is a similar provision in sec. 30 of the Easements Act, 
1882, that the severance into shares of the dominant heritage shall not increase the burden 
on the servient heritage. The principle may be illustrated by a case which is not, however, 
within the section. An agricultural holding fell to be divided so that the fields were 
allotted to one co-owner and the appurtenant farmhouse in the abadi to another. The 
tenant was still entitled to continue to occupy the farmhouse rent free (c). 


(4) Provided that the duty can be severed.—It must of course be possible 
to perform the duty separately, otherwise it must be performed jointly. This is 
explained in the first illustration where the duty to deliver a sheep cannot be 


severed. 

(6) Notice.—Notice may be given by the assignor or by the neps "k „The 
notice has of course no bearing on the title of the assignee. a 

(o) Section not applicable.—The section is subject to seo. 2 (d) 1 ae ‘i therefore 


net applicable to involuntary transfers or to cases of succession. The heirs of a deceased 
creditor are only jointly entitled to enforce the right which the deceased if alive could 


| n „ 


@ Agricultural. tenancies.—These tenancies have been exempted, as the 
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B.—Transfer of Immoveable Property. 
38. Where any person, authorised only under circum- 


ried oniy “ander certain of immoveable property, transfers such 


circumstances to transfer. ` e e 
property for consideration, alleging the 
existence of such circumstances, they shall, as between the 
transferee on the one part and the transferor and other persons 
(if any) affected by the transfer on the other part, be deemed 
to have existed, if the transferee, after using reasonable care 
to ascertain the existence of such circumstances, has acted 
in good faith. 


e 
Illustration. 

A, a Hindu widow, whose husband has left collateral heirs alleging that the property 
held by her as such is insufficient for her maintenance, agrees for purposes neither 
religious nor charitable, to sell a field, part of such property, to B. B satisfies himself 
by reasonable enquiry that the income of the property is insufficient for A’s maintenance, 
and that the sale of the field ia necessary, and acting, in good faith, buys the field from 
A. As between B on the one part and A and the collateral heirs on the other part, a 
necessity for the sale shall be deenféd to have existed. 


(1) Rest of Chapter II gpplies to immoveable property only.—This group 
of sections, i. e., secs. 38 to 53, applies to immoveable property only. The preceding 
group, i. e., secs. 33 to 37, applies both to immovoable and moveable property. 


(2) Limited power of transfer.—The scope of this section is very restricted. It 
does not apply to cases falling under sec. 41 of benamidars or ostensible owners who can 
give no title except by estoppel ; nor to cases under sec. 64 of the Trusts Act, 1882, of 
persons purchasing in good faith for consideration without notice of a trust. But it 
refers to cases such as those arising under Hindu law where the power of transfer of the 
person representing the estate depends upon circumstances in their nature variable. 
Thus a Hindu widow has no power to dispose of immoveable property except for purposes 
which the Hindu law recognizes as constituting legal necessity. The manager of a joint 
Hindu family has power to sell or mortgage jdint family property only for purposes of 
legal necessity, or for debts incurred in the family business, or for the benefit of the estate. 
The father of a joint Hindu family may sell or mortgage joint family property to diso 
his own antecedent debt if not incurred for an immoral or an illegal purpose. So also 
the natural guardian of a Hindu minor has power to sell or mortgage any part of the 
minor’s estate in case of necessity or for the benefit of the estate. A transfer in excess 
of such limited power is voidable, but the transferee is protected if he has made inquiries 
with reasonable care and has acted honestly in the real belief that there wore justifying 
circumstances. 


The section would appear to be based on the leading case of Huncoman Persaud 
v. Met. Babooe (g), and particularly the following passage :— 

“The power of a manager for an infant heir to charge an estate not his own, is 
under the Hindu law, a limited and qualified power. It can only be exercised 
rightly in case of need, or for the benefit of the stats. . The 
actual pressure on the estate, the danger to be averted, or the penafit to be 


(g) (1856) 6 MIL A. 898, 428. 7 
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conferred upon it, in the particular instance, is the thing to be regarded. 
Their Lordships think that the lender is bound to inquire into the necessities for 
the loan, and to satisfy himself as well as he can, with reference to the parties 
with whom he is dealing, that the manager is acting in the particular instance for 
the benefit of the estate. But they think that if he does so inquire, and acts 
honestly, the real existence of an alleged sufficient and reasonably-credited 
necessity is not a condition precedent to the validity of his charge, and they do 
not think that under such circumstances, he is bound to see to the application 
of the money.” 


* 


This principle applies not only to the case of a manager for an infant, but also to 
alienations by a Hindu widow, or other limited heir (A), and to transactions in which a 
father in derogation of the rights of his son under Mitakshara law has made an alienation 
of ancestral family estate (i). It also applies to alienations by a mohunt or shebait of 
debutter property ( J. An @zecutor under pure Hindu law has no greater powers than 
the manager of a minor's estate (k). 


(3) Circumstances in their nature variable.—This expression refers, in cases 
of Hindu alienations, to the facte that constitute legal necessity in Hindu law. These 
vary according to the facts of each case and the status of the transferor. A step- 
mother purporting to act on behalf of a minor step-son is e person authorized 
“only under circumstances in their nature variable to dispose of immoveable 


property (l). 4 


(4) Before transfer.—The section has no application before transfer where the 
transaction is still incomplete (m). 


(6) Onus of proof.—The onus of proving justifying circumstances is on the transferee. 
When a mortgagee from a Hindu widow seeks to enforce his mortgage, the onus is on 
him to prove that the money was borrowed for a legitimate purpose (n). One who claims 
title under a conveyance from 4 woman, with the usual limited interest which a woman 
takes, and who seoks to enforce that title against reversioners, is always subject to proving 
not only the genuineness of his conveyance, but the full comprehension by the limited 
owners of the nature of the alienation she was making, and also that the alienation was 
justified by necessity, or at least that the alienee did all that was reasonable to satisfy 
himself of the existence of such necessity (o). Actual proof of the necessity which justified 
the deed is not essential to its validity ; it is only necessary that a representation should 
have been made to the purchaser that such necessity existed, and that he should have 
acted honestly and made proper inquiry to satisfy himself of its truth (p). If the aliena- 
Won is by a father for payment of antecedent debts, the burden is on the transferee to 
prove that the debt existed or that after proper inquiry he honestly believed that it 
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for an immoral purpose and that the transferee had notice actual or constructive of the J, 
nature of the debt (r). 


Recitals by the transferor are not generally sufficient proof of necessity (e), for they 
may only have been inserted at the instance of the transferee (t). They must 
be supplemented by evidence aliunde (u). A sale deed executed by a Hindu widow recited 
the payment of family debts as the necessity justifying the sale. But the purchaser 
made no inquiry of the creditors named in the deed and was therefore not protected by : 
this section (v). But as time goes by and the original parties to the transaction and 
all those who could have given evidence have passed away, recitals assume greater im- 
portance, and if the circumstances are such as to justify a reasonable belief that an 
enquiry would have confirmed their truth, they would be sufficient to support the 


deed (w). In such cases presumptions are admissible to fill in details which have been 
obliterated by time (æ). 


The lender is not bound to see to the application of the money (y). In the judgment 
in Hunooman Persaud's case Knight Bruce, L. J., said: The purposes for whioh a loan 
is wanted are often future, as regards the actual application, and a lender oan rarely 
have, unless he enters on the management, the means of controlling and rightly directing 
the actual application. Their Lordships do not think that a bona fide creditor should 
suffer when he has acted honestly and with due caution, but is himself deceived." Acocord- 
ingly a sale or mortgage may be justified by legal necessity although as to part of the 
consideration such necessity has not been established (2). The Allahabad High Court 
has held that this was so only When the unaccounted part was small, but not if it was 
considerable (a). But this view was disapproved by the Privy Council, and it was held 
that if the sale itself is justiffed by legal necessity, and the purchaser pays a fair price 
for the property sold, and acts in good faith after due inquiry as to the necessity for the 
sale, the mere fact that part of the price is not proved to have been applied to purposes 
of necessity does not invalidate the sale, and the sale should be upheld unconditionally 


whether the part proved to have been applied to purposes of necessity is considerable 
or small (b). 


39. Where a third person has a right to receive maip- 
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D. Amendment. The above section has been amended by the Amending Act 


4 20 of 1980. Before the amendment it was as follows: — 


i “Where a third person has a right to receive maintenance or a provision for 

advancement or marriage from the profits of immoveable property, and such property 

is ‘transferred with the intention of defeating euch right, the right may b6 enforced against 

the transferee if he has notice of such intention or if the transfer is gratuitous ; but not 

against a transferee for consideration and without notice of the right, nor against such 
property in his hands. 


The following amendments have been made by the Amending Act of 1929: The 


| words with the intention of Gefeating such right,“ occurring after the word transferred 


have been omitted. For the words of such intention ” occurring after the word notice,” 
the word thereof has been substituted. There was an illustration appended to the 
old section. That illustration has also been omitted. The effect of the amendment is 
stated in note (3) below. The amendment has retrospective effect (c). 


2) Maintenance not a charge.—The right of maintenance; even of a Hindu 


E widow, is an indefinite right which falls short of a oharge (d). It is ioh a charge unless 


it has been made a charge by decree or agreement (e), or unless the widow is in pos- 

session of specific property allotted for her maintenance (f). In such cases notice of the 
charge is sufficient to bind the transferee. But in somg cases it had been held that a 
charge for maintenance created by a decree was binding on a transferee whether he had 
notice of the charge or not (g). Those decisions proceeded on the view that the effect 
of a charge was similar to that of a mortgage in that it placed a limitation on the owner- 
ship of the property (h). Those decisions, however, were not correct, for even before 
the Amending Act of 1929 it was clear that a charge did not, like a mortgage, create an 


interest in property (4), and the amended sec. 100 expressly enacts that a charge cannot 


be enforced against a transferee for consideration without notice. This section purports 
to deal with a right of maintenance or the like which not having been made a charge 
by decree or agreement falls short of a charge (J). 


(8) Right of maintenance and subsequent transferees.—The old section 
represented the Hindu law rule as to the effect of a transfer upon a Hindu widow's right 
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of maintenance. The leading case on the point is Lakshman v. Satyavhamavai (k) where 
a surviving brother sold ancestral property intending to defeat the right of maintenance 
of the deceased brother's widow. West, J., said If the heir sought to defraud her, he 
could not indeed, by any device in the way of parting with the estate, or changing its form, 
get rid of the liability which had come to him along with the advantage derived from his 
survivorship ; and the purchaser—taking from him with reason to suppose that the transae- 
tion was one originating not in an honest desire to pay off debts, or satisfy claims for which 
the estate was justly liable, and which it could not otherwise well meet, but in a design to 
shuffle off a moral and legal liability—would, as sharing in the proposed fraud, be prevented 
from gaining by it; but if, though he knew of the widow's existence and her claim, he bought 
upon a rational and honest opinion that the sale was one which could be effected without 
any furtherance of wrong he has, as against the plaintiff, acquired a title free from the 
claim which still subsista in full force as against the recipient of the purchase money.” 
It was therefore immaterial that the transferee had notice of the claim to maintenanop (l); 
the right was saved only if the transferor intended to defeat it and the transferee had 
notice of that intention (m). 


The old section did not give sufficient protection to the Hindu widow, for it was 
difficult to prove that an improvident alienation was effected with the intention of 
defeating her righ; and even if the transfer was in fraud of her right, it was diffioult to 
prove that the transferee was a party to the fraud. A later Bombay case (n) somewhat 
exaggerated the difficulties of the section. But the difficulty was a real one, and Courte 
had to make presumptions. So it was held that if the transfer was of all the family 
property (o), or of all the property that was available for the payment of maintenance (p), 
and if the purchaser was awéte of the circumstances of the family (g), the transfer was 
subject to the widow's right of maintenance. 


Under the amended section no such presumptions are necessary, and the right of the 
widow is more effectively protected. It is not necessary that the transferee should be 
aware of an intention to defraud the widow or to defeat her right to maintenance (r). If 
he is a transferee for consideration, he takes subject to the right if he has notice of it. 
If he is a gratuitous transferee, he takes subject to the right, whether he has notice of 
it or not. 


(4) Notice.—The provision as to notice marks the difference between the old 
section and the new. Under the old section the transferee was not bound unless he 
had notice of the intention to defeat tho right of the widow. Under the new ssition 
notice of the existence of the right is sufficient to bind the transferee (+), If he is a ona 
fide transferee for valuable consideration without notice, he is not bound (t). . Under 
seo. 3 the notice may be either express or constructive. 
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4 W Family debts.—Under Hindu law debts contracted for the benefit of the family 
en provedence over a widow's claim for maintenance (u), and if family property is 
alienated for the discharge of debts binding on the family, the right of the alienes overrides 
: the right öf the widow, even if he had notice of her claim for maintenance (:). But when 
maintenance has been expressly charged on the property it takes precedence of the 
right of an execution purchaser even though the decree was for a debt binding on the 
family (w). Although the husband's debts may override the widow’s claim for mainten- 
3 ance, she has a right to challenge debts incurred by a coparcener, such as a son or a brother 
y of her deceased husband and to enforce her rights against the propérty sold to pay off 
: those debta, unless it be proved that they had been incurred for family necessity (x). 
(6) Advancement.—Provisions for advancement are unknown among Indians (y). 
The rule of English law by which a child who has received an advancement must bring 
the amount into hotchpot in the case of the father’s intestacy has been omitted in the 
Indian Succession Act; and nas been held not to apply to Parsees (2). Among persons 
subject to English law a purchase by a father in the name of a daughter is presumed 
to be an advancement and not to be benami or colourable (a). 


(7) Marriage—Under Mitakshara law joint family property is liable for the 
legitimate marriage expenses of male members of the family (b) and their daughters (c), 
Under this section as amended, a transferee having notice of such liability at the 
time of the transfer would take subject to it. 


40. Where, for the more beneficial enjoyment of his 

’ own immoveable property, a third person 

imposing restriction an we has, independently of any interest in the 

immoveable property, of another or of any 

easement thereon, a right to restrain the enjoyment in a 
particular manner of the property, or 


where a third person is entitled to the benefit of an 

Or of obligation annexed obligation arising out of contract, and 

amounting tc inta or annexed to the ownership of immoveable 

ie oe property, but not amounting to an interest 
E therein or easement thereon, 
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such right or obligation may be enforced against a trans- 
feree with notice thereof or a gratuitous transferee of the 
property affected thereby, but not against a tra for 
consideration and without notice of the right or obligation, nor 
against such property in his hands. 


Illustration. 


A contracts to sell Sultanpur to B. While the contract is still in force, he selle, 
Sultanpur to C, who has notice of the contract. B may enforce the contract against 
C to the same extent as against A. 


(1) Amendment.—The first paragraph of the old section was as follows :— 


Where, for the more beneficial enjoyment of hif own immoveable property, 
a third person has, independently of any interest ın the immoveable property of 
another or of any easement thereon, a right to restrain the enjoyment of the latter 
property, or to compel its enjoyment in a particular manner.” 


Before the Amending Act of 1929 the right described in the first paragraph of this 
section was a right to restrain the enjoyment of the latter property or to compel its 
enjoyment in a particular manner.“ The words ““ compel the enjoyment” have begn 
omitted by the Amending Act. „The reason for this amendment has been explained in 
note (7) under sec. 11. 


a 


(2) First paragraph.—Right of transferor against purchaser from 
transferee.—The second para. of sec. 11 relates to the right of the transferor as 
against the transferee (1) to enforce the performance of an affirmative covenant, and (2) 
to restrain the breach of a negative covenant. 


The first paragraph of the present section relates to the right of the transferor as against 
& purchaser from a transferee to restrain the breach of a negative covenant. This paragraph 
before it was amended [see note (1) above] also recognised the right of the transferor to 
compel the performance of an affirmative covenant as against a purchaser from the 
transferee. It contained the words " to compel ita enjoyment,” but those words have now 
been omitted. The effect of the omission is that an affirmative covenant can no longer 
be enforced against a purchaser from a transferee. The reason for the amendment is 
explained in note (7) under sec, 11. 


The third person spoken of in the first paragraph is either the original covenaztee 
or his transferee. For instance, if A owns two properties X and Y, and sells X to B, 
he may impose a restriction on B that he shall, for the more beneficial enjoyment of Y, 
keep open a portion of X adjoining Y and not build on it. The third person” may 
be 4 who has no longer any interest in X or any casement thereon, or he may bes 
purchaser of Y from A whom we shall call C. If B sells X to D, and D has notice of 
the consnant, and D threatens to build on the whole of X, A or C may restrain D from so 


doing. We proceed to consider this paragraph in greater detail. 


(3) Restrictive covenants in English law.—A covenant may be something 
more than a mere agreement. A covenant may (I) amount to the grant or reservation 
on an equitable interest in land or in easement, or (2) it may be a personal comipmaht, Ef 
the covenant creates or reserves a legal easement, the transferee takes 4% the 
easement ; if it creates or reservés an equitable interest in lami, the takes 
subject to that interest, unless bo soquires a legal estate without notien or N ebe 
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a by want of registration. If the covenant is only a personal contract, the general rule of 


4 


4 


sommon law is that all contracts are personal and the covenant does not bind 
the transferee. 


To tiis general rule that contracts are personal there are two exceptions—(1) leases, 
and (2) covenants annexed to the land. 


Deases.— Leases have wiri been an exception to the rule of common law that 
contracts are personal. At common law a lessor could enforce the covenant to pay rent 
against the assignee of the lessee, and the assignee of the lessee could enforce the covenant 
for quiet enjoyment against the lessor. The Statute 32 Hem. 8, o. 34 passed in 1540 
extended the benefit of enforcing, and the burden of having enforced, such covenants from 
the lessor to the assignee of the lessor. The law as to the enforcement of the burden 
of covenants in leases was settled in Spencers casé (d). That case decided that covenants 
relating to the land demised, or something in existence on the land demised, bind assigns 
of the land whether the assigns are named in the covenant or not; covenants not relating 
to things in existence but to things whioh, when they come into existence, will be on the 
land, bind assigns of the land when such assigns are named in the covenant; covenants 
relating neither to the land nor to things in existence on it or to come into existence 


“upon it, do not bind assigns of the land whether the assigns are mentioned or not. It 


will be observed that under this rule covenants as to land retained by the lessor will 
not bind the assigns of the lessee. 


The rule in Spencers case has been altered by the Law of Property Act, 1925. By 
section 70(1) of that Act a covenant to do an act relating to the land will bind the assigns, 
whether named or not, even though the subject-matter may not be in existence when 
the covenant is made. 


Covenants annexed to the land.—A covenant which is annexed to the land is one 
which binds the land in its inception (e), or which affects the nature, quality or value 
of the land (f). The benefit of such a covenant runs with tho land for the benefit of which 
it is expressed to be made (g). In Rogers v. Hosegood (h) the purchasers of a plot of 

land covenanted with the vendors, with intent that the covenant should enure 
for the benefit of certain land of the vendors, not to erect more than one messuage or 
dwelling house on the plot and that such dwelling house should be adapted for, and used 
for private residence only. Farwell, J., held that the covenant ran with the land and 
could be enforced by the assigns of the covenantee. The learned Judge said: Covenants 
which run with land must have the following characteristics: (1) they must be made 
with a covenantee who has an interest in the land to which they refer. (2) They 
myst concern or touch the land.” It was immaterial that the covenantee’s assign was 
unaware of the covenant when he purchased, because the plaintiff's right in such an 
action does not depend upon what he believes himself to have bought, but upon what he 
has in fact bought, and he has bought the land with the covenants annexed.” This 
judgment was confirmed in a considered judgment by the Court of Appeal, and Collins, 
L. J., aid The first point to be determined is whether the covenant or contract in its 
inception binds the land. If it does, it is capable of passing with the land to subsequent 
assigness......,. In such cases it runs, not because the conscience of either party is 
affected, but because the purchaser has bought something which inhered in or was 
annexed to the land bought.” In Dyson v. Forster (i) the covenant was that of a 
colliery company to pay compensation to the owners of the surface lands for all damage 
occasioned by the working of the coal. Lord Macnaghten aid The question is 
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Does this covenant affect the nature, quality, or value of the land, or is it a covenant 
simply collateral? It is not, I think, simply oollateral, for one reason which is 
sometimes proposed as a test for the purpose of determining whether a covenant runs 
with the land or not. It is beneficial to the surface owner and beneficial to no one else: 
seo Vyvyan v. Arthur (j). I think it affects the nature and also the value of the land. 
I think it affects the nature of the land because it tends to prevent disturbance of the 
surface, and so it tends to preserve the natural state and condition of the land. A 
person who has agreed to pay compensation to his neighbour for injuriously afféocting his 
land is more likely to be careful to avoid mischief than one who is not answerable 
for the consequences of his act. I also think that the covenant affects the value of the 
land in respect of which it was given. Suppose the land, being properly drained, were 
to be left for agricultural purposes, a tenant, I should suppose, would be more likely to 
take it, and would probably give more for it if he were assured that compensation 
would be payable in the event of the drainage syster being dislocated by subsi- 
dence. Similar considerations would apply if the land were let for building 
purposes.” 


Statutory provision is made in the Law of Property Act, 1925, that certain covenants 
are annexed to the land and that the benefit of enforcing them passes to every person 
in whom the estate or interest of the covenantee is vested. Section 76(6) of the Law 
of Property Act, 1925, refers to a number of implied covenants, including the covenants 
for right to convey, quiet enjoyment, freedom from incumbranoes, and further assurance, 
implied in a conveyance for valuable consideration, other than a mortgage, by a person 
who conveys and is expressed o convey ‘‘as beneficial owner,” the further covenants as 
to the validity of the lease in a conveyance for valuable consideration of leasehold pro- 
perty by such a person, and the covenants implied in a conveyance by way of mortgage 
by such a person. Section 141 enacts that the rent and the benefit of the lessee’s 
covenants shall run with the reversion. This section extends the operation of the Statute 
32 Hen. 8, o. 34, sec. I. which applied to leases by decd only (k). 


It is therefore clear that the benefit of a covenant annexed to land passes readily 
from the covenantes to his assigns of any land clearly intended to be benefited by the 
covenant who can enforce it against the original oovenantor. But different considerations 
apply to the burden of a covenant. At common law the burden of a covenant even 
though it be annexed to the land does not run with the land so as to bind tho assignee 
of the oovenantor. The leading case on this point is Austerberry v. Corporation of 
Oldham (1). The owner had conveyed a site of land adjoining his own, to trustees who 
had covenanted to maintain and repair a road on it. The owner sold his adjacent land 
to the plaintiff, and the trustees sold the road site to the defendants. It was held that. 
the plaintiff could not enforce the covenant against the defendants. Lindley, L.J. 
aaid Does the burden of this covenant run with the land so as to bind the defendants ? 
The defendants have acquired the road under the trustees, and they are bound by such? 
covenants as run with the land. Now we come to face the difficulty : does a covenant 
to repair all this road run with the land—that is, does the burden of it descend upon 
those to whom the road may be assigned in future? We are not dealing here with a case 
of landierd and tenant. The authorities which refer to that class of cases have little, ifany, 
bearing upon the case which we have to consider, and I am not prepared to aay that any 


a grant of an easement, or a rent-charge, or some estate or interest in the land.” 
The burden of a covenant annexed to land could oniy be enforced the amiga of 
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tha sovenantor in the case of a lease ; and the law remained as settled in Spencer's case (m) 
nt the decision in Tulk v. Moxhay (u) [see note (7) under sec. 11). That case decided 
that in equity a restrictive covenant imposed for the benefit of land retained by the lessor 
or grantor was binding on a purchaser with natice. In other words a covenant restricting 
the user of land runs with the land in equity. In Haywood v. Brunswick Permanent 
Benefit Building Society (o) [see note (7) under sec. 11], Cotton, L. J., explained that this 
equity was completely analogous to an equitable charge on land. Now an equitable charge 
cannot be enforecd against a purchaser of the land from the borrower becatise between 
such purchaser and the lender there is no privity of contract. It can only be enforced 
against the land. In the same way an affirmative covenant to spend money in building 
or repairing cannot be enforced against a purchaser by making him put his hand in his 
pocket. The equity therefore is limited to restrictive covenants which are enforced 
against the land itself. This equity was described by Jessel, M. R., in London & South- 
Western Rly. v. Gomm (p) us being perhaps an extension in equity of the doctrine in 
Spencer's case to another line of cases, 


Notice is no part of the cause of action of the covenantee seeking to enforce the 
covenant. But as the covenant creates an equity, notice is material as a defence. 
The purchaser of the property burdened by the equity might prove as a defence that he 
got in the legal estate without notice of the equity and in that cdse he would not be 
affected by it. It would be otherwise if the purchaser had only an equitable title. Ifthe 
purchaser were in possession under the contract of sale, and the conveyance had not 
yet been executed, he would in English law have only an equitable interest. In such 
a case the fact that he had no notice of the burden of dhe restrictive covenant would 
be no defence, for the rule qui prior eat tempore potior est jure would apply, and the 
equity of the restrictive covenant would take precedence over the equitable estate 
created by the contract of sale (q). 


Jessel, M. R., in London & South-Western Rly. v. Gomm (r) also described the case 
of Tulk v. Moxhay (s) as an extension in equity of the doctrine of negative easements, 
suoh, for instance, as a right to the access of light, which prevents the owner of the servient 
tenement from building so as to obstruct the light.“ Later English decisions show that 
restrictive covenants are now approximated rather to easements than to covenants running 
with the land. This will appear from the case of In re Nisbet and Potts’ Contract (i), a 
case which is also instructive on the question of notice. Potts agreed to purchase land 
from Nisbet and to accept a title comménhoing with a conveyance from H. This con- 
veyance showed that the land formerly belonged to K and that H had acquired title by 
13 years’ adverse possession. No restrictive covenants were declared in the abstract 

but Potts learnt aliunde that old deeds existed which contained restrictions on 
bufiding imposed while the land was the property of K. Potts accordingly refused to 
complete. Nisbet contended that he had made out a good title to the land on the 
ground that the restrictive covenants did not affect H who had acquired title by 
ativesse possession; and that he himself had purchased without notice of the 
restsictive covenants. But Farwell, J., who was affirmed by the Court of Appeal, 
held that the restrictive covenants were not incident to, but paramount to the 
title of the owner who was disposacesed by H, and that the real analogy was not to leasee’s 
covenants, but to rights, of way and similar easements. Ifa person acquires a dtatutory 
title to land he cannot plead the statute of limitation against persons seeking to enforce 
easements, but must show that they have been abandoned. The equity of the covenanter 
under the restrictivacovenante was therefore not extinguished by the statute of limitation. 
— . — mba ana Katan naban marata na aaa rakamu anaa siman ER enema 
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Then as to the plea of purchaser for value without notice, Nisbet when he pur- 
chased had not enquired into title before the adverse possession of H, but had accepted 
a twenty years’ title instead of the usual title which is forty years (u). As he had waived 
his right to the production of a full title he must be held to have bad constructive 
notice of the covenants. This case approximates restrictive covenants to easements 
and they are sometimes described as equitable easements. 


Covenants not annexed to the land.—A covenant restricting the user of land 
may be one imposed for the personal benefit of the vendor only. In that ocase it is a 
personal and collateral covenant not annexed to the land. A restrictive covenant entered 
into by a purchaser with a vendor who is selling the whole of his estate and has retained 
no land for the benefit of which the covenant should enure, is a covenant of this description. 
It is enforcible by the covenantee against the covenantor, but neither the covenantes 
nor his executors can enforce it against subsequent purchasers (v). Such covenants 
also occur in building schemes when thay are imposed not for the benefit of any particular 
plot but in order to enable the vendor to get a better price for the rest of the 
property (w). See note infra ‘ Building schemes.’ 


Where the covenant is with the covenantee and his assigns, though it is not ex preanod 
to be for the benefit of a defined area of land, the benefit of the covenant can be expresaly 
assigned so as to be enforceable against an assignee of the covenantor taking with notioe 
subject to the following conditions—(1) the benefit of the covenant must be assigned 
with some land capable of being benefited by the oovenant, (2) the land to be benefited 
must have been certairi or ascertainable at the date of the covenant, and (3) the covenant 
cannot be enforced against an dsignee of the covenantor after the covenantes has parted 
with the whole of his land (7). In the recent case of Marquess of Zetland v. Driver (y) 
the Court of Appeal in England has summarised the position as follows: ‘‘ Covenants 
restricting the use of land imposed by a vendor upon a eale fall into three classes : (i) coven- 
ants imposed by the vendor for his own benefit; (ii) covenants imposed by the vend r as 
owner of other land, of which that +old formed a part, and intended to protect or benefit 
the unsold land ; and (iii) covenants imposed by a vendor upon a sale of land to various 
purchasers who are intended mutually to enjoy the benefit of and be bound by the 
covenants : Oshorne v. Bradley. 


Covenants of the first class are personal to the vendor and enforceable by him alone 
unless expressly assigned by him. Covenants of the second class are said to run with the land 
and are enforceable without express assignment by the owner for the time being of the land 
for the benefit of which they were imposed. Covenants of the third class sre most 
usually found in sales under building schemes, although not strictly confined to sugh 
sales.” It has also been held that where a restrictive covenant purports to have been annex. 
ed to land so as to run with it and does not in fact “ concern or touch the whole of the 
land, the annexation is ineffective and the covenant does not run with the land and cannot 
be enforced by any owner of the land other than the covenantee (2). 


(4) Restrictive covenants in Indian law.—The law in India closely follows 
the law of England as to covenants. The benefit of a covenant for gulet enjoyment ina 
lease may be enforced by the assignee of the lessee under sec. 108 (o), while the rights 
and liabilities of the lessor's transferee are dealt with in sec. 109. 


The principle that a covenant is annexed to the land, if it binds the land in its in- 
ception or affecte the nature, quality or value of the land, was adopted by the Caloutin 
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High Court in Mathewson v. Ram Kanai Singh Deb (a). Such covenants are referred to 
in secs. 55 (2) [sale], 65 [mortgage], and 108 (o) [lease], where it is expressly enacted that 
the benefit of such covenants runs with the interest of the covenantee. 


The equitable rule that the burden of « covenant runs with the land is enacted in 
this section. The amendment of the section by Act 20 of 1929 represents the English 
rule which limits the dootrine to restrictive covenants, for a positive covenant never runs 
with the land either in law or equity (6). Even before the amendment, the Bombay 
High Court doubted if the section applied to affirmative covenants involving the ex- 
penditure of money. In Chaturbhuj v. Mansukhram (c) the owner of four houses and 
a chowk or courtyard sold three houses and the chowk to the plaintiff, and covenanted 
to close the window of the fourth house overlooking the chowk, and to slope iti eaves 
so as to prevent rain water falling on to the chowk. The owner then sold the fourth 
house to the defendant, The plaintiff sued the defendant to enforce the covenante, 


but the suit was dismissed on the ground that even if the covenants were restrictive 


covenants (which the Court held they were not), the defendant had purchased without 
notice of the covenants. In this case the vendor was the covenantor, but the more 
usual case is for the vendor to be the oovenantee as in Tulk v. Moxhay. 


The case law in India as to restrictive covenants is meagre, and it has not yet been 
decided whether a restrictive covenant would be binding on a trespasser asin In re Potts 
and Nistets Contract (d) or on a mere occupier as in Mander v. Falcke (e). The section 
expresaly says that the right of the covenantee is not sn interest in the land bound by the 
covenant, nor an easement. It is not an interest because the Transfer of Property Act 
does not recognize equitable estates and it cannot beesaid as Sir George Jessel said 
that if the covenant ‘‘ binds the land it creates an equitable interest in the land (f).“ 
But although the section says that the right is not an easement, it would probably be 
held that the covenantee had a paramount right analogous to an easement and therefore 
binding on an oocupier or a trespasser. 


(6) Building schemes.—A covenantor may sometimes be entitled to the benefit of 
a restrictive covenant as against other covenantors. This may occur when land is sold 
in plote under a building scheme. The conditions of sale prescribed restrictive covenants 
to be entered into by the purchasers of each lot, and the presumption is that the covenant 
is for their mutual benefit. This principle was recognized in Renals v. Cowlishaw (g), and 
again recently in Drake v. Gray (h) and is generally applied in the case of building schemes. 
In Torva Hotel v. Jen bins (i) the Court said Where an owner of land deals with his land 
on the footing of imposing restrictive obligations on the use of the various portions of it 
and as when he alienates them for the common benefit of himself (so far as he retains any 
land) and of the various purchasers inter se, a Court of Equity will give effect to this common 
intention, notwithstanding the absence of mutual covenants, provided that the intention 
that there should be a mutual obligation is efficiently established.” If no such intention is 
established, the benefit of the covenant will not pass, for it would be merely a personal 
covenant. This was the case in Chambers v. Randali (j) where the vendor sold plots for 
building purposes with covenants restrictive of the nature of the building to be erected, 
and Sargant, J., said that the object of the covenant was to enable the vendor to 
protect his property while he retained it, and to make the moat of it when he djsposed of 
it.“ On the other hand, if the intention is established, each purchaser or his assignee can 
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^ enforce the covenant against the other purchasers (b). But there must be reasonably clear 
definition as to the area within which the mutual obligations are intended to operate (|). 


(6) Affirmative covenants.— Affirmative covenants are collateral ; they are not an- 
nexed to the land and do not run with the land. Covenants to lay out money in building 
or repairs cannot be enforced against the purchaser from the covenantor (m). A positive 
covenant never runs with the land either in law or equity (n). A covenant of 
indemnity is a personal covenant, and is therefore not a covenant running with the 
land and cannot be enforced by a purchaser of the land (o). A covenant in a sale deed by 
which the vendor retained certain portion of the land free from payment of land revenue 
did not amount to a covenant by the vendors or their heirs and transferees to pay the land 
revenue in respect of the lands retained by the vendor and that even if it did it was not 
binding on the heirs or transferees for it was not a covenant running with land (p). 
A covenant for the reconveyance of a right of Easement is also a personal covenant and 
does not run with the land (q). è 


Illustration. 


A, a Hindu female, sold a plot of land in which she bad only a limited interest (as 
a daughter under Hindu law as interpreted i in Madras) to B. Her husband, D executed 
an agreement of indemnity agreeing to convey to B an equivalent plot of land, in case 
B should be dispossessed. B sold the land to P who after the death of A was 
dispossessed by A’s son. P then sued D on the agreement of indemnity to recover 
possession of the equivalent plot ofgand. The suit was dismissed, as an agreement of 
indemnity is a collateral agreement and not a covenant running with the land. There 
was, moreover, no privity of centract between P and D: Natesa Vanniyan v. Gopala- 
swami Mudaliar (1928) 51 Mad. 688, 1107. C. 830, (28) A.M. 894. 


In an Allahabad case (r) an affirmative covenant to pull down rooms on a passage 
was enforced against a transferee from the vendee. The case was decided on the law as 
it stood before the amendment of the section. 


Leases have always been an exception to this rule, and a covenant to pay rent is a 
covenant annexed to the land, and the benefit of it passes to the lessor’s assignee—-sec. 109. 
The lessee’s assignee is liable to the lessor by privity of estate (s). See note under 
sec. 108 (j) Liability of assignee to lessor.” On the other hand in the case of a sale, a 
covenant to pay money is a purely personal covenant and cannot run with the land. 
Should a vendee covenant on behalf of himself, his heirs and assigns that he or they would 
pay Rs. 20 anuually for the Sheba of a Thakur, a subsequent purchaser is not bound by 
the covenant, for there is no such thing between a vendor and purchaser as a covenant to 
pay money running with the land (t). In an Allahabad case (u), a covenant that the 
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vendee would pay the vendor zarichaharam, i.e., fourth of the purchase money, in case 
he sold the land was held not to run with the land. The Court dissented from a previous 
decision (v), but omitted to notice that that wae a case of lease. Between a head lessor and 
a sublessee there is neither privity of contract nor privity of Estate. A sublessee fs not 
therefore liable for 4 covenant irf the lease to pay a specified rent, such covenant being 
an affirmative covenant (w). 


(7) Covenant running with the land.— This is an expression borrowed from 
English law of real property, where it describes a covenant annexed to the land and which 
is an exception to the general rule that all covenants are personal. A covenant may 
run with the land (i) at law or (ii) in equity. 


(i) A covenant runs with the land af law when the benefit of it passes to the assignee 
of the covenantee or where the burden of it passes to the assignee of the covenantor, and, 
in either case independently of notice. A grants subsoil rights below his surface land to a 
colliery company who covenant to pay damages if they cause a subsidence of the surface 
land. A sells his surface land to B. B can enforce the covenant because it is a covenant 
the benefit of which runs with the land at law: Dyson v. Foster [1909] A. C. 98. The 
burden of a covenant only runs at law in the case of an assignment of a lease. 


(ii) A covenant runs with the land in equity when the burden of it can be enforced 
against the assignee of the covenantor under the rule in Tulk v. Mozhay. A sells a park 
in front of his house to B who covenants not to build upon it. B sells the park to O who 
has notice of the covenant. A can enforce the coverant against C, for it is a covenant 
running with the land in equity. i 


Covenants running with the land are defined in sec. 80 of the law of Property Act, 
1925, for the purposes of that section where it is said that “a covenant runs with the 
land when the benefit or byrden of it, whether at law or in equity, passes to the successors 
in title of the covenantee or the covenantor, as the case may be.” 


Covenants that run with the land at law, in the Law of Property Act, 1925, are 
the implied covenants referred to in sec. 76 (6) and the lessee’s covenants referred to 
in sec. 141 of that Aot. (See pp. 170-171.) 


indian las. Under the Transfer of Property Act covenants of which the benefit 
runs with the land at law are covenants for title implied in sales under sec. 55 (2), 
the covenant implied in mortgages under sec. 65, and in respect of leases, the 
covenant for quiet enjoyment implied in sec. 108 (c). A covenant to pay rates and 
taxes is a covenant that runs with the land (z); so also is a covenant in a lease that 
the lessee will pay the lessor a share ofthe purchase money if he should assign the 
lease (y). As these covenants run with the land at law, they are enforcible by any 
person in whom the interest in the property of the covenantee is vested, irrespective 
of notice. 


Under the Transfer of Property Act covenants that run with the land in equity are 
the restrictive covenants referred to in the first paragraph of this section where the rule 
in Null v. Mozhay is followed. As these covenants run with the land in equity, they 
cannot be enforced against a purchaser for value without notice as stated in the last 
paragraph of the section. 
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6 for pre-emption have been described | as covenants running Sa 
| aun the land (z). This use of the expression was deprecated by Strachey, J., (a), aad |: 
it 12 altogether incorrect. Such covenants are personal and collateral covenants | 

under the second paragraph of the section. See note infra “ Pre-empt 
(. 178. 

A sells his field to B who covenants that if he wishes to sell it he will give A the first 
refusal. B sells the field to C who has notice of the agreement for Rs. 1,000. A may 
require C to sell the field to him for Rs. 1,000. This illustration should be contrasted 
with the two preceding illustrations which were of covenants running with the land at 
law and in equity. The covenant in this illustration is not annexed to the land at all. 
It is purely a personal covenant and is enforceable for personal reasons. It waa un- 
conscionable of B to break his agreement and to sell to C ang, as C had notice of the 
agreement, it was equally unconscionable of him to buy. : 


Second paragraph—Contractual obligation. 


(8) Second paragraph—Contractual obligation.—The right referred to in the 
first paragraph of the section has come into existence before the transfer, and presupposes 
ownership of property.” The right referred to in the second paragraph has also come 
into existence before the transfer, but does not presuppose ownership of property. It isa 
purely personal right arising out of qgntract and the person who has the right need not 
be the owner of any property at all. But the right though personal must be annexed to 
the ownership of immoveable pppperty. The illustration shows that the purchaser 
under a contract of sale of land has the right defined in the second paragraph. That 
right in English law is an equitable estate in land, But, as explained in note (5) to seo. 5, 
the Indian Legislature has eschewed the doctrine of equitable ownership. According 
to sec. 3 of the Trust Act, 1882, what would be in English law the equitable estate of 
the cestui que trust is the benefit of an obligation annexed to the ownership of 
property. Section 54 of this Act expressly states that a contract of sale of immoveabie 
property does not, of itself, create an interest in or charge upon such property, but it 
creates an obligation the fiduciary character of which is recognized in sec. 3 of the Specific 
Relief Act and in sec. 91 of the Trusts Act. A contract for sale therefore does not create 
an interest in land, but creates a personal obligation of a fiduciary character which can be 
enforced by suit for specific performance not only against the vendor but also against 
a volunteer and u purchaser for consideration with notice. In some cases this fiduciary 
obligation has been held to be a defence to a suit for ejectment although no suit for 
specific performance had been filed. But these cases are, in effect, overruled by the » 
decision of the Privy Council in Mian Pir Bux v. Sardar Mahomed Tahar eh Bee note 
‘Contract for sale’ under nec. 53A. 

An agreement to pay maintenance out of land, whioh fell short of 8 a 
charge on any specific property has been said to create a contractual obligation under the 
second paragraph of this section and not to be enforcible against a purchaser without 
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property, A sells it to B, the conveyance to B will be subject to the claims of O enforceable” 


under the attachment. This is because under seo. 64 of the Code of Civil Procedure any 
private transfer by 4 after the attachment will be void as against such claims. But 
supposing the subsequent conveyance was in pursuance of an agreement of sale which 
was before the attachment. In that case, will the claims of C enforceable under the 
attachment be subject to the obligation created by the contract ofsaleto B? In Taraknath 
v. Sanatkumar (d) Cuming, J., held that the contractual obligation, could not prevail 
against the rights of the attaching creditor. But in Madan Mohan v. Rebati Mohan (e) 
Woodroffe, J., held that the contractual obligation prevailed over the attachment. The 
Madras High Court has taken the same view on the ground that if a creditor attaches 
property which is subject to a particular obligation he should not be able to override it (f). 
In the case of an attachment before judgment this is so expressly provided by O. 
38, r. 10 of the Code. Again if after the attachment the vendee filed a suit for specfic 
performance of the contract and the Court enforced execution of a conveyance, it is clear 
that such conveyance would not be a private transfer subject to the provisions of 
seo. 64 of the Civil Procedure Code (o). 


(10) Pre-emption.—It is submitted that a covenant for pre-emption creates an 
obligation arising out of contract and annexed to the ownership of property as defined in the 
second paragraph of this section. This is the view taken by the Allahabad High Court in 
the cases of Basdeo Rai v. Jhagru Rai (h) and Aulad Ali v. Als Athar (i) to which reference 
has already been made in the notes on sec. 14 as to the rule against perpetuity. The earlier 
Calcutta decisions (j) referred to in the same nof, treat the covenant as creating an 
equitable interest in land and apply the rule against perpetuity on the analogy of Gomm’s 
case (k), and, as remarked by Sulaiman, J., in Basdto Rai v. Jhagru Rai (l), overlook 
the fact that the principle on which the English decisions rest is swept away by sec. 54 
of this Act. In view of the recent Full Bench decision of the Caloutta High Court in 


4 Ali Hossein Miya v. Raj Kumar Haldar (m) the earlier Calcutta decisions can no longer 


be regarded as goodlaw. In two cases decided by the Allahabad High Court, Sulaiman 
J., expressed the opinion that a covenant for pre-emption unlimited in point of time 
was void for uncertainty (n). This view, which would have produced the same result 
as the earlier Caloutta decisions, is erroneous and was corrected in Awad Ali v. Ali Athar (o). 
The rule against perpetuity was applied to a covenant for pre-emption in the Bombay 
case of Dinkarrao v. Narayan (p), because the agreement was before the Transfer of Pro- 
perty Act. This case and other Bombay and Madras decisions on the same point have 
already been discussed in the notes On seo. 14. A later Allahabad case (g) followed, 
Aulad Ali’s case but omitted to notice that the agreement was of 1874 and did not con- 


R sider whether the rule against perpetuity was infringed. 
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It ia ubmitted that the view taken in Aulad Ali’s case and now in Ali Hossein Miya's 
case is correct, and that a covenant for pre-emption is a personal covenant not affected 
by the rule against perpetuity. This would appear to have been the view of Shepherd, J., 
in Ramasami v. Chinnan (r). As a personal pontract it is binding on the immediate 
parties and their personal representatives, and it creates an obligation arising out of 
contract and is binding on a purchaser for value with notice and on a gratuitous transferee, 
under the second part of this section. The benefit of the covenant cannot, however, 
be transferred as it is restricted in enjoyment to the covenantee. See note (17) “Right 
of pre-emption not transferable” under sec. 6 (d). 


(11) Notice.—Notice of the contractual obligation may be constructive notice (e). 
Thus it is sufficient notice if the contract is entered in the wajib-ul-ars of the village (¢) 
or the contract was for sale to a mortgagee who is in possession (u). 


(12) Court sale.—aA purchaser at a Court sale is a tranafetec by operation of law, and 
is therefore not a transferee within the meaning of this section. It has been suggeated that 
the principle of the second paragraph of this section might apply to him (v). The point 
was raised before the Privy Council, but was not actually decided as the purchaser had 
not unequivocal notice of the contract. Lord Dunedin, however, observed that “judicial 
sales would be robbed of all their sanctity if vague references to antecedent contracts 
could be held to invalidate the buyer's title (v).“ In an Allahabad case it was assumed 
that the Official Receiver in whom the property had vested by operation of law waa a 
transferee under this section (r). 


41. Where, with the consent, express or implied, of the 

persons interested in immoveable property 

ons. er by ostensible 2 person is the ostensible owner of such 

property and transfers the same for 

consideration, the transfer shall not be voidable on the ground 

that the transferor was not authorised to make it: provided 

that the transferee, after taking reasonable care to ascertain 

that the transferor had power to make the transfer, has acted 
in good faith, 


(1) Principle.—The foundation of the section is the following well-known passage 
from the judgment of the Judicial Committee in Kamcoomar v. Macqueen (y) :— 

“It is a principle of natural equity which must be universally applicable 
that, where one man allows another to hold himself out as the owner of an estate 
and a third person purchases it, for value, from the apparent owner in the belief 
that he is the real owner, the man who so allows the other to hold himself out 
shall not be permitted to recover upon his secret title, unless he can overthrow 
that of the purchaser by showing either that he had direct notice, or something 
which amounts to constructive notice, of the real title; or that there existed 
circumstances which ought to have put him upon an inquiry that, if prosecuted, 
would have led to a discovery of it. 
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The section is a statutory application of the law of estoppel (z), the general 
principle of which is thus stated by the House of Lords in Cairncross v. Lorimer (a) s— 


“ If man, either by words or by conduct, has intimated that he consents to 
an act which has been done, and that he will offer no opposition to it, although it 
could not have been lawfully done without his consent, and he thereby 
induces others to do that from which they might have abstained—he cannot 
question the legality of the act he had so sanotioned—to the prejudice of those who 
have so given faith to his words or to the fair inference to be drawn from 
his conduct.”’ 


The law of estoppel is enacted in sec. 115 of the Indian Evidence Act and Spepherd 
and Brown point out that the leading case on that section falls equally under seo. 41 
of the Transfer of Property Act. In that case (b), the owner transferred property to 
his wife as benamidar and after his death she mortgaged the property, her son assisting 
in the transaction and receiving the mortgage money. The son was held to be estopped 
from disputing the mortgage, while if this section had been applied, the case would have 
been decided on the ground that by the consent of the son the mother was the 
ostensible owner. 


The section makes an exception to the rule that a person cannot confer a better title 
than he has (c). For exceptions as to moveable property see secs. 27 to 29 of the Indian 
Sale of Goods Act 3 of 1930 (replacing sec. 108 of the Indian Contract Aot. 1872), 
and seos. 178 and 178A of the Indian Contract Act,*1872, as amended by Act 4 of 1930. 


(2) Court sale.—The section applies only to voluntary transfers and has no applica- 
tion to Court sales (d). 


(3) Requirements of the section.—The following conditions are necessary for 
the application of the section (e), namely :— 


(1) the transferor is the ostensible owner, 
(2) he is so by the consent, express or implied, of the real owner, 
(3) the transfer is for consideration, 


(4) the transferee has acted in good faith, taking reasonable care to ascertain 
that the transferor had power to transfer. 


If any one of these elements is wanting the transferee is not entitled to the benefit of 

the section (f). The question whether the section applies to a given set of facta is a 

question of law (g). This is on the principle that the proper legal effect of a proved fact 
“is necessarily a question of law ().“ 
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h Ostensible owner.— An ostensible owner is one who has all the indicia of 
ownership without being the real owner. It has been held that the possession of 
® manager cannot be treated as ostensible ownership with the consent of the real 
owner (i): and this was held to be so even in a case where the manager's name had been 
entered in the Municipal House Tax Register ás the real owner (j). A professed agent or 
manager cannot of course be an ostensible owner (k) ; nor can the occupation of a menial 
servant constitute ostensible ownership (l). A mortgagor is the owner of a limited 
interest and is not an ostensible owner and therefore the purchaser of an equity of redemp- 
tion is not entitled to the protection of this section as against the mortgagee (m). If 
this property vests in an idol, it would not be possible to hold that this trustee or the 
manager of the idol can set himself up as the owner of the property (u). 


A Mahomedan son and daughter inherited property, but as the son remained in 
possession of his sister's share as well as his own for 25 ypars, had all the property 
entered in the revenue papers in his sole name, and alone executed mortgages of the 
whole property, he was treated as ostensible owner of his sister's share (o). So also, 
when the other heirs of a Mahomedan, who lived in another village, left the widow in 
sole possession and allowed her to deal with it as if she was solely entitled (p). Again a 
widow, who had a half share in a house and allowed her husband's cousin to deal with 
it as if it were his oWn, was estopped as she had held him out as ostensible owner (g). 
On the other hand, the manager of a Hindu family who has power to alienate family 
property only in case of necessity gf for the benefit of the estate, cannot be treated as an 
ostensible owner (r). „Where the transferor and the transferee are closely related as uncle 
and nephew the transferee is expected to know the real nature of the transaction and 
cannot claim the protection of the section (s). Nor can a transferee from a Hindu widow 
claim the proteotion of sec. 41, for a Hindu widow holds in her own right and not as 


ostensible owner (t). 


A benamidar is an ostensible owner, and if a person purchases from a benamidar, 
the real owner cannot recover, unless he shows that the purchaser had actual or 


constructive notice of the real title (w). 


Illustration. 


A purchased property in his wife's name. The wife dealt with the property as if she 
were the owner and kabulayets and rent receifts were in the wife's name. The wife 
raised money on a mortgage of the property, and it was held that the mortgagee was 
protected by this section: Annoda Mohan v. Nilphamari (1922) 26 Cal. W. N. 436, 
65 I. C. 245, (21) A. C. 549. 


(i) Jamnadas v. Uma Shankar (1914) 86 All. 308, 
26 I. C. 158. 


(j) Muhammad Suloiman v. Sakina Bibi (1922) 
44 All. 674, 69 I. C. 701, (22) A.A. 392. 
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The principle of the section is E wed PEERAA POR TATE S ai 
‘gages: A mortgagee from an ostensible owner acting in good faith and with reasonable 
care has frequently been allowed the benefit of the section (v). In the undernoted 
case (w) there wasa difference of opinion as to whether an ostensible mortgagee could be 
treated as an ostensible owner. It is submitted that he is the ostensible owner of the 
ee’s interest. Ifa purchaser for consideration of that interest, who had acted 
in good faith and with reasonable care, sought to enforce the mortgage, it seems clear 
that the mortgagor, who had created that interest, would be estopped. 


Illustration. 


A is induced by B to make a colourable conveyance of her house to her grand- 
daughter O who is B's wife. O makes a colourable conveyance to D who is B's brother. 
Ten years later D makes a,colourable conveyance to B. The names of O and then of D 
have been registered as owners and B who is in possession mortgages the house to E. 
Æ accepts the mortgage after inquiry with reasonable care, in good faith believing B 
to be the owner. F obtains a decree for sale on the mortgage and purchases the house. 
A-is barred by sec. 41 from setting up her title to the house: Baidya Nath v. Alef 
Jan (1922) 36 Cal. L. J. 9, 70 I. C. 104, (23) A. C. 240. 


© 


(6) Consent express or implied.—The real owner is not responsible, unless the 
apparent ownership of the transferor has been permitted or created by him. He creates 
or permits the appearance of ownership either by express words of consent, or by acts or 
conduct which imply consent. It is not necessary that he should have been influenced 
by a fraudulent intention, for his liability rests upon His having put the transferor in a 
position which enabled him to commit a fraud. This is on the principle that when one of 
two innocent persons must suffer from the fraud of a third, he shall suffer who, by his 
indiscretion, has enabled such third person to commit the fraud (x). The same principle 
was stated in somewhat wider terms by Ashurst J. in Lickbarrow v. Mason (y) that 
wherever one of two innocent persons must suffer by the acts of a third, he who has 
enabled such person to occasion the loss must sustain it.“ 


` Illustrations. 


(1) A husband entered his land in the revenue records in his wife’s name and went 
away on a pilgrimage. Before his depgrture he had allowed her to mortgage tho land. 
After his departure she sold the land and the vendee paid off the mortgage. The 
husband on his return could neither recover the land nor redeem the mortgage: Niras 


Vurve v. Met. Tetri Pasin (1016) 20 Cal. W. N. 103, 32 I. C. 82: Maung Po Sin v. Ma Myit 


oss) 146 I.C. 1063, (33) A. R. 361. 


(2) 4, a Hindu husband, purchased land in the name of his wife, B. The land was 
then entered in B's name in the revenue records. After A’s death B, the widow, 
| imortgaged the land to O who took the mortgage after due inquiry believing in good faith 


tat B was the owner. O obtained a deoree for sale on his mortgage and purchased the 


land.’ But D was then in possession, for D had purchased the land in execution of a 
muuuy decree against 4. C's suit against D for possession wag decréed. D wes the 
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successor in interest of A who had held out his wife as the ostensible owner and could 
not defeat the mortgagee who was a transferee in good faith from the ostensible owner : 
_ Annoda Mohan v. Nilphamari (1922)26 Cal. W. N. 436, 65 I. C. 245, (21) A. C. 549, 
| Chapalavala v. Sarat Kumari (1941) A. C. 318. 


(3) 4, a Hindu, dies leaving a daughter B who takes a limited estate by inheritance, 
B makes a statement to the revenue authorities that A's separated brother C is his heir, 
and allows C to take possession of the estate. On B's death, her son claims to 
succeed as reversionary heir of 4. O is not entitled to the protection of 8. 41, for his osten- 
sible ownership has not been created by the realowner A, but by the limited owner B. 
Sambhu Prasad v. Mahadeo Prasad (1933) 55 All. 554, 1933 A. L. J. 1185, 144 I. O. 208, 
(33) A.A. 493. 


The consent must be a free consent as defined in sec. 14 of the Indian Contract Act and 
it has been held that it must be an intelligent consent and npt one brought about by a 
misapprehension of legal rights (z). But a consent based on a mistake of fact has been 
held to be within the section (a). Section 41 does not apply to minors, and a minor’s 
guardian who transfers the property of a minor cannot be treated as ostensible owner with 
the consent of the minor (b), for the minor, by reason of the disability of infancy, cannot 
give his consent (c). The doctrine of estoppel does not apply to minors (d), and still less 
will the Court hold ar®infant estopped by the acts and omissions of others (e). 


Illustrations. 

(1) The owner, a Mohamedah, died leaving a widow and two minor sons. The 
widow's share was }th, but she got herself registered as owner of jrd. She then 
mortgaged the jrd share to A.® A obtained a deoree for sale on his mortgage and 
purchased the property. A then sold to B. The sons were entitled to recover their 
proper share from B. A could not be ostensible owner with their oonsent, express or 
implied, because they were minors: Abdulla Khan v. Bundi (1912) 34 All. 22 11 I. C. 710. 


(2) A made a colourable conveyance of his patni estate to B, but retained possession 
of the conveyance and of the patni lease. After A’s death his widow as guardian of his 
minor son appointed B agent to collect the rents. B sold the property to C. The son was 
not barred by sec. 41 from asserting his title against C. This is because (1) appointment 
as agent did not make B ostensible owner, (2) even if B was ostensible owner he was not so 
with the consent, express or implied, of the son as the son was then a minor, and (3) if O 
had taken reasonable care he would have found that B was not in possession of the deeds 
of title: Ram Charan Das v. Joy Ram (1912) 17 Cal. W. N. 10, 16 I. C. 825. 


When the widows of the sons of a deceased mortgagee accepted payment of the debt, 
from the mortgagors and transferred the property to them, the real heirs were not bound, 
for although the widows’ names were entered in the revenue records, they had not con- 
sented to the transfer (f). 


Implied consent.—Implied consent is consent evidenced by conduct. Thus if f the 
real owner knows that another person is dealing with his property as if it were his own, 
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. sisd acqiaionoes, his inaction will imply consent {g). In a case where the purchaser of a a 
tenure allowed his vendor to represent himself to be still the tenant and to continue to 


pay the rent to the landlord, the purchaser was bound by a decree for sale in execution 
ofa decree for rent against the “vendor (A). But in a similar case where the vendor paid 
rent because the landlord refused to receive the rent from the purchaser, Mukerji, J. 
held that there was no acquiescence and that the purchaser was not bound by the land- 
lord’s decree (i). These cases were decided on the principle of seo. 41, for the transfer 
wasinvoluntary and by operation of law. But silence will not work an éstoppel, unless 
it is such as to induce a belief that the party keeping silence has no rights (j). When 
pardanishin ladies left the management of their property in the hands of male members 
of the family who dealt with it without their active concurrence, the Privy Council held 
that their conduct had not been such as to mislead the mortgagees of the property (k). 
But in another case where two Mahomedan sisters allowed a spendthrift brother to 
dissipate their share of ‘the property, the Privy Council held that the brother was 
ostensible owner with the implied consent of the sisters and this was because both the 
sisters had husbands who understood business (1). Where one of the shares permitted the 
other co-sharer to treat the property as of his exclusive ownership, it was held that the 
latter could be treated as an ostensible owner (m). 

A mortgage contained so inaccurate a description of the property that a purchaser 
from the mortgagor did not discover the mortgage on a search of the register. This inaccu- 
racy was held to be due to gross negligence on the part of the mortgagee which enabled 
the mortgagor to hold himself out as ostensible owuer so that the purchaser acquired 
a title free from the mortgage (n). But in a similar case it wad doubted whether such 
negligence would amount to implied consent (0). t 

Attestation.—Attestation does not by itself imply consent (p). Attestation estops 
a man from denying nothing whatever except that he has witnessed the execution of the 


| deed (g). It may, of course, be proved that attestation took place in circumstances which 


involved knowledge of, or consent to, the transaction (r) and it has been said that the 
ordinary practice in India is to require attestation in token of consént (s). But this 
practice has been condemned by the Privy Council. Lord Buckmaster said—‘‘If in fact 
there be a practice, as is suggested from the evidence, that when the consent of parties to 
a transaction is required, it can be obtained by inducing them by one means or another 
to attest a signature of the executing parties, the sooner that practice is discontinued the 
better it will be for the straightforward dealing essential in all business matters (t). 
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. R “with the consent express or implied” govern the 
word transfers (u). This is erroneous for if the real owner consented to the transfer 
_ ke would be estopped under sec. 115, Indian Evidence Act, irrespective of this section (v). 
Moreover the section applies when the person, who, with the consent express or implied 
of the real owner, is in the position of an ostensible owner, makes a transfer of which the 
real owner is unaware. 


(6) Reasonable care.—Reasonable care has been explained to mean such care as 
an ordinary man of business would take (w). Reasonable care is to be expected from every 
one who claims to have purchased free from a really existing right (r). Revenue records 
are not documents of title, and it is not safe to rely on the entry of the transferor’s name 
in the revenue registers. A transferee who does so and omits to inquire into title is not 
protected by this section (y). This also applies to entries in Municipal and Police 
registers (2). Mere entrusting an inquiry to a solicitor does not amount to reasonable 
care (a) è 


Illustrations. . 


(1) A tahsildar, being forbidden by departmental rules from acquiring land within 
the limits of his tahsil, purchased land in the name of his minor sons and entered it in their 
names in the revenue@ecords. The sons afterwards sold and mortgaged the land to person 
who acted in good faith and in reliance on the entries in the revenue papers. Nevertheless 
the purchasers and mortgagees were not entitled to the protection of this section as 
they should not have been satisfied with entries in the revenue records: Pertab Chand 
v. Saiyida Bibs (1901) 23 All. 442. 


(2) A is the owner of property which is entered in the revenue records in the name 
of B. B mortgages the property to C who accepts the mortgage relying on the revenue 
register. If C had made further inquiry he would have found that A had objected to 
the entry of the property in B's name and that the property had beon left to A by will. 
C isnot protected by this section : Nageshar Prasad v. Raja Pateshri (1915) 20 Cal. W. N. 
265, 34 I. C. 673 P. C. 


It may be that on the facts of a case it is sufficient if the purchaser ascertains that 
his vendor ts in possession and is entered in the revenue records (b) I ills. (1) and (2) ]. but 
this does not dispense with the duty to make the usual inquiry into title (c) (ill. (8) ]. 
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ay Three grandsons were heirs to ird of an F 
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the whole property to a mortgagee who took in good faith. The other heirs to #rds 

. of the property were barred by sec. 41 from disputing the mortgage of their share : 
. Mubarakunnissa v. Muhammad Raza (1924) 46 All. 377, 79 I.C. 174, (24) A.A. 384. 


(2) A assigned a lease of town land to B, but A remained in possession and the land 


bh was not transferred to the name of B in the Government register. A leased a plot of 


the land to O who took the lease finding A in possession and the land standing in his 
mame. B was barred by seo. 41 from asserting his title against O: P. L. F. A. R. 
Chettyar Firm v. Maung Kyaing (1929) 7 Rang. 276, 119 I. C. 217, (29) A. R. 333. 


(3) A gave a usufructuary mortgage of land to B in 1867 and B's name was errone- 
ously entered in the revenue records as owner. B, in 1914, mortgaged the land to C, part 
of the mortgage money being reserved to pay off a prior submortgage of 1902. A sued 
to redeem the mortgage of 1867. C pleaded that B was in possession, was registered 
as owner and represented himself to be owner and that he was not liable on the mortgage 


of 1867. If O had nade inquiry into title he would have found that in the mortgage of 


1902 B had described himself as mortgagee. C was not entitled to the protection of 
this section: Muhammad Shafi v. Muhammad Said (1930) 52 All. 248, 122 I. C. 871, 


. (30) A.A. 847. 


The transferee must show that he has made tho usual inquiry into title otherwise 
he is not entitled to the protection of this section (d). In this connection the Courts have 
frequently quoted a well-known passage from Lord Eindley's judgment in Batley v. 
Barnes (e) :— 

“A purchaser of property is under no legal obligation to e his vendor's 
title. But in dealing with real property, as in other matters 6f business, regard 
is had to the usual course of business; and a purchaser who wilfully departs from 
it in order to avoid acquiring a knowledge of his vendor’s title is not allowed to 
derive any adyantage from his wilful ignorance of defects which would have come 
to his knowledge if he had transacted his business in the ordinary way.“ 


Illustrations. 
(1) A and his brother B formed a joint and undivided Hindu family. A out of self- 
acquired funds purchased a house and took the conveyance in his own name. After A’s 
death his representatives sold the house to C. It appears that A had thrown the 


house into the common stock of the joint family, so that his representatives could only 


Tell a half share. C claimed to have acquired title to the whole under sec. 41. But as 
he had made no inquiry into title at all and had not even seen the main deed of title 
‘passing the property to A, he was not entitled to the protection of this section: Rajané 


= . Bashiram Mestari (1929) 49 Cal. L. J. 532, 121 I. C. 400, (29) A. C. 636. 


(2) Sakina owned a house in Cawnpore. In 1012 she went on a pilgrimage to Mecca 


| leaving the house in charge of a relation Badullah. In 1915 Badullah applied to the Muni- 


cipality that he was not aware of Sakina’s whereabouts and whether me was dead or alive, 
4% 


5 589; V: amana- 
ped (1011 Tah — 771 10 1.6. 817; 
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waa granted and two years later Badullah sold the house to the defendant who purchased 


in good faith after inspecting the Municipal register. Sakina returned to Cawnpore in 
1918 and claimed the honag. The defendant was not entitled to the protection of seo. 41 
for he knew that Sakina was the original owner, and if he had carried his inquiries farther 
‘he would have ascertained that Badullah had admitted in his application to the Muni- 


cipality that he did not know whether Sakina was dead or alive and the presumption 


of death could not be made before the lapse of seven years: Muhammad Sulaiman v. 
Sakina Bibi (1922) 44 All. 674, 69 I.C. 701, (22) A.A. 302. 


(3) The male members of a Mahomedan family that had adopted the Hindu religion 


in matters of worship mortgaged family property without consulting the female members 
of the family. The mortgage, a pleader, was under the impression that the parties were 
governed by Hindu law and that the females had no proprietary interest. The males 
had on previous occasions dealt with the property without the concurrence of tho females. 
Nevertheless, as the mortgagee made no inquiry of the females or of their husbands 
and as the former were purdanisheen ladies who usually leavethe management of property 
in the hands of male relations, the mortgagee was not protected by seo. 41: Azima Bibs 
v. Shamalanand (1913) 40 Cal. 378, 17 I. C. 758 P. C. 


The title may be so clear that no partioular inquiry is called for. In an Allahabad 
case (F) Stanley, C. J., said“ We think that where a person is found in possession 
of property, is recorded as owner, and holds the title deeds of the property and doala 
with a third party in respect of it, there is nothing to suggest a want of good faith in such 
third party in dealing with him ingespect of tho property. But there may be circumstan- 
ces which demand further inquiry; and as to these it is not sufficient to assort generally 
that inquiries should have been made or that a prudent man would have made inquiry 
but some specific circumstance should be pointed out as a starting point of an inquiry 
which would have led to some result (g). The transferee cannot be held to have acted 
without reasonable care if there was no clue existing to suggest that the transferor was 
not the real owner(h). It is always necessary to make particular inquiry if the transferor 
is the karta of a joint family (i), or if the land is in possession of a person other than 
the transferor (j). A person who takes ẹ mortgage from one whom he knows to be the 
sister’s son or grandson of the original owner ought to inquire if there are any collaterals 
in existence (&). 


When the real owner is a woman who has allowed her male relations to deal with 
her property or her share of the property, her right may be defeated by the operation of 
this section, if the transferee has acted bona fide and has taken reasonable care to investis 
gate title. Such cases turn on their own facts. In Aima Bibi v. Shamalanand (1), a case 
already referred to, the Privy Council held that purdanisheen ladies who had left 
the management of their property to their male relations were not bound by a mortgage 
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a ER tatag proper y executed by them alone. In an Allahabad case (m) Mukerji, J., 


. dhe fevenue records and that if we are to say that Mahgmedan sons, simply because 
their names alone sre dim in the Lhewat, are entitled te gi 180 good title to a transferee, 


ved that in 5 tamilies, the names of female heirs are never entered in 


arid the mother atid the sisters‘shall be precluded from claiming their shares, it would be 
disastrous indeed.” Similarly in a Nagpur case (n) two Mahomedan brothers and a sister 
inherited property, and the sister allowed it to be entered in the revenue records in the 
names of the brothers who sold it without consulting the sister; but the Court said that 
“the facts that the transferors were Mahomedans ought to have put the present defendant 
and his predecessors in interest on enquiry as to whether there was a female heir in addi- 
tion to the two transferors.“ In Zarif-un-nisa v. Shofigq-uz-zaman Khan (o) the Privy 
Council held that the Mahomedan sisters who left their share of inherited property in the 
hands of a spendthrift brother were barred by the section as they had husbands who under- 
stood business. But in Mubarakunisea v. Hubammpd Raza (p) the property of a deceased 
Mahomedan was inherited by three grandsons and two daughters. The grandsons took 
possession of the whole property, entered it in their own names in the register and two 
years later mortgaged it. The daughters first heard of the mortgage when tho mortgagee. 
brought the property to sale, and although it does not appear that they had husbands 
to protect their interests, their claim was held barred by section 41. In Macneill & Co. 
v. Saroda Sundari (q) two Hindu brothers managed the property jp which their mother 
Had a third share, and the mother’s share was held bound by a permanent lease which 


they had granted without reference to her. The Court distinguished the Privy Council- 


case of Azima Bibi (r) on the ground that Hindu women do not as a rule succeed to 
property by inheritance. 
@ 

(7) Good falth.— These words mean that the transferee has acted honestly and in the 
real belief that the ostensible owner is the real owner. Reasonable care is not enough 
if there is absence of good faith. A person may act without negligence, but at the same 
time without honesty. A purchaser may have medo a reasonably careful inquiry, but 
if, after ascertaining the true facts, he chooses tö ignore them, he is not protected (e). 
But when a man purchased a possessory title believing in good faith that his vendor 
was the real owner and any inquiry that he could have made would only have confirmed 
him in that belief; the Court held that he wa protected by this section (t). The Court 
is slow to believe in the good faith of a transferee who lives in the same village as the 
real owner and is acquainted with all the circumstances of his family (u). Knowledge 
of the infirmity of the title of the transferor deprives the transferee of the protection of 
this section (v). Mere misconception of the rights of the transferor will not avail. 
So when a person bought property ee to a female, who had been outoasted for 


Anchastity, believing that her i t was forfeited he was not protected by this 
section (w). So also mere good 1 is not sufficient. The purchaser must establish 
that he made reasonable inquiries (2). | 5 
(a) V, Nand Lal (1030) À. L. J. O. 625. 
(w) Range Ca ern ae 4500 . (t) Chandra pakai Bhagjur (1000) 1 I.C, g 
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the mortgagee to be a vendee. The plaintiff sued to redeem the defendant, but seo, 44 
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ren: 
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TRANSFER BY oerme gur OWNER. W5 
(6) Partial interest.—The section also Kh to cases where the transferot has sa 


sctually some interest and the appearance of an interest greater than he really has. In 
ons case the plaintiff Grant 3 


sak mortgage by conditlenal sale by two contemporatieous 
er an agreement of reconveyanoe. Tho plaintiff retained 


deeds, one a sale and 
the agreement of reconvi 
after the lapse of 42 years to the defendant, who on inspection of the sale deed believed 


was held to bar the suit (y). It may be observed, in passing, that such a case could not 
occur since the amendment of section 58 (o) which requires a condition of reconveyance 
in a mortgage to be engrossed in the same deed. Cases in which the transferor is a 
mortgagor or one of several heirs have already been cited. 

(9) Onus of proof.—The soction is an exception to the general rule that no person 
can dispose of an interest in property that is not vested in him and therefore the onus is 
in the first glace on the transferee thor that the transferor was ostensible owner, and 
that he (the transferee) has acted in good faith and with reasonablo caro (2). The onus 
is then shifted on the party seeking to defeat the transferee’s title to show that there 
Was something to call attention and invoke inquiry. This is because the real owner 
having created the appearance of title in another person it is incumbont on him, or on 
those who derive title from him, to show something which amounts to constructive notioe 
of the real title, some specific circumstance as the starting point of an inquiry which 
would have led to the discovery of it (a). The same rulo was applicd in a case where 
the ostensible owner bad a lien on tho property (b). 


e * 
(10) Subsequent Transferee.—The section is not limited to the immediate pur- 
chaser from an ostensible owner but extends to subsequent purchasers alao. Even if the 
immediate purchaser had notice, yet the ultimate purchaser if he purchases bona fide and 
with reasonable care is protected (c). A is the real owner of property and leaves it in 
the possession of B as ostensible owner. B sells it to C who has consttuctive notice of 
A's title. C then sells it to D when not aware of the fact which gave C constructive 
notice. D buys fromC in good faith and after inquiry with reasonable care. D is 
entitled to the protection of the section. 


(11) Section 52 Excludes Secitdd 4l.— Tne following cave ocourred in Allahabad. 
The property was in the possession of three illegitimate sons whose names were entered 
in the revenue records. The rightful heir filed a suit to recover possession and obtained 
a decree. But a few days after he filed the suit, the illegitimate eons mortgaged the 
property, and the mortgagee relying on their ostensible ownership claimed that the 
rightful heir was bound by the mortgage. The mortgagors whose names were entered 
in the revenue records and who were in were no doubt ostensible ownerd; 


but as the real owners had filed a suit against | it is clear that they were not on 


the date on which the mortgage was made ostensible owners with their consent express or 
wilted. The doctrine of lie pendens under seo. 52, therefore, excludes the doctrine of 
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enaible ownership under this section (d). 
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= a). Registration Act. actor 41 should not be read so asto conflict with section — 
‘Geel fho Registration Act, 1908. “If A sells his property to B and before the sale deed is 
jagistered sells it again by a regie sale deed to O, B's sale deed though registered. 
‘Jeter has priority. O cannot ala j tho « jip pwmer with the consent of 
Bso as to bar B's claim undir seo; 41 (e). |... aa 1 
(8) Section 6s ot The Civil Procedure code.— A transferee from a certified 
‘purchaser at Court sale is, by virtue of seo. 66 of the Code of Civil Procedure, 
protected from a suit on the ground that his transferor was a benamidar (f). 


22. Where a person transfers any immoveable property, 
. reserving power to revoke the transfer, 
authority to Ecke Hunt and subsequently transfers the property 

or. e . 

| 1 for consideratiog to another transferee, 
such transfer opergtes in favour @ such transfereemsubject 
to any condition attached to the exercise of the power) as 
a revocation of the former transfer to the extent of the power. 


| IQustration . 
2 A lets a house to B, and reserves power to revoke the lease ff, in the opinion of a 
specified surveyor, B should make a use of it detrimental to its value. Afterwards A 
thinking that such a use has been made, lets the houge to C. This operates as & revoca- 
tion of B's lease subject to the opinion of the surveyor as to B's yse of the house having 
been detrimental to its value. n 
Principle.—The principle of the section is that if a person has a right to transfer 
property, after exercising a right to revoke a previous transfer, a transfer of such property 
by him will imgly an exercise of the right of revocation. The illustration shows that 
if the power of revocation is subject to a oonditig the transfer is subject to the same 
condition (9). | . . * 
If the first transfer is a gift and is revocable at the will of the donor it is void under 
seo. 126 of this Act. ii at | 


There are no reported decisions under this section. 


43, Where a person fraudulently or erroneously represents 
— by unsuthortied that he authorized to rye certain 
Perjuires Interest in property immoveable property an rofesses to 
5 n transif such 2 ae for consideration, 
guch transfer shall, at the option of the transferee, operate , 
on any interest which the transferor may acquire in Ach! 
‘property st any time during which the contract of tra 
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7 4 Hindu, who has separated from his fath 
Z, representing that A ia; 
belong to A, it having fii by B on the partition but on B's dying A es haig. 
obtains Z. O, not having rescinded the contract of sale, may require 4 to dalivee Z aes 
to him. ee 
(1) Amendment.— The words “ fraudulently or were inserted by the Amending: 
Act 20 of 1929. The effect of the amendment is to make it clear that the erroneous 


representation may be either innocent or tainted with fraud. This had already been 
decided in cases decided before the amendment (I). 


(2) Feeding the estoppel.— Rie the English law of estoppel, ‘ wheres 3 
à land which he did not at the time possess, but 
subseqpengiy acquires, the is subsequent acquisition goes automatically to 
the earlier grantee, or as it is usually expressed, feeds the estoppel’ (i). The principle is 
based partly on the common law doctrine of estoppel by deed and partly on the equitable 

that a man who has promised more than he can perform must make good his 


; contract when he acquires the power of performance. 


Under the common law doctrine, if a man sells property which does not belong to 
him and afterward? acquires such title as enables him either wholly or partially 0 
perform his contract, he is bound to do so; and the subsequently acquired estate feeds 
the estoppel which arises out of the vendor's covenanta for title express or implied. In 
Tilakdhari Lal v. Khegan Lal (j), Lord Buckmaster stated the rule of estoppel by deed 
as follows —“ If a man who hag no title whatever to property grants if by a conveyance 
which in form would carry the legal estate, and he subsequently acquires an interest 
sufficient to satisfy the grant, the estate instantly passes. The words “the estate 
instantly passes are important, for under the common law rule the estate passed without 
any further act of the transferor, and the estoppel prevailed even t a purchaser 
for value. The application of t mon law rule is complicated by many curious 
technicalities (k), and it is forgunate that it does not apply la India (7). 


The equitable doctrine is an applias of the equity which is enunciated in Holroyd 
v. Marehull (m), Collyer v. Issace (n) — v. Official Receiver (o), and which regards 
that as done which ought to be done, Under the English equity as soon as the property 
is afterwards acquired, an equitable estate iu it passes to the transferee. Under the | 
Indian system as soon as the property is afterwards acquired, no estate passes (see sec. 54) 
but an obligation is annexed to the property (see sec. 40) and the transferor becomes | 
trustee of it for the transferee. This equitable rule is enacted in seo. 18 (a) of the Specific 
Relief Act, 1877, which is as follows.— 2 
“Where a person contracts to sell t certain property having only an 
„ imperfect title thereto, the purchaser or leasee (except as otherwise provided 
dy this chapter) has the following rights: 
(a) If the vendor or lessor has subsequently to the 


PW a any interest in the property, the purchaser or lessee may * 
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| 5 for value without R 


the option is exercised, VVV 
defeated by a purchaser for value without notice. But it departs from the equitable 
rule in that it does not require the transfer to be effected by a further conveyance. The 
‘word deliver in the illustration is significant of the meaning of the section. If the 
transferee were enforcing the contract under seo. 18 (a) of the Specific Relief Act, the 
transferor would be required to execute a further conveyance. But under aec. 43 the 
exercise of the option or the mere requisition of the transferee is sufficient to bring the 
subsequent interest within the scope of the original transfer. 


The principle of the segtion has been held it, to Hindu oonveyijkoes and to 
transactions before 1872 when the Indian Evidence Act enacted the equitable rule of 


estoppel in section 115 (p). 


(3) Fraudulently or erroneously represents.—The English common law doctrine 
of: estoppel by deed was extended by equity to estoppel by representation. This exten- 
sion dates from Pickard v. Sears (q). The rule in India is the rule ag extended by equity 
and it is enacted in sec. 115 of the Indian Evidence Act, and is explained in the leading case 
of Sarat Chander v. Gopal Chunder (r). As the equitable doctrine of estoppel requires a 
man to make his representation good, the words fravlulently or erroneously represents 
have been said to make estoppel the foundation of the section, ‘and in the absence of 
such representation the section does not apply (s). The representation need not be 
intentionally false (t), and whether it is erroneous or not, is a question of fact (u). When 
a vendor sold as agent of a Hindu widow and then became her heir, the section did not 
operate, for he had sold as agent and had made no erroneous representation (v). But 
when a Mahomedan mortgaged his wife’s property rting to act on a power of attorney 
which was not proved, the share which he inher at her death was liable for the 
mortgage (w). A ghatwal mortgaged land which he held on ‘restricted tenure alleging it to 
be his jagheer and subsequently got a mokarari | ofit. He was estopped from pleading 
his aubsequent title, and the mortgagee got the @nofit of the mokarari interest (x). Two 
brothers mortgaged their interest in a tank in which their cousin had a half share. They 
subsequently acquired their cousin’s share by inheritance but the mortgagee who had 
got a decree for sale on his mortgage, purthased the property and sold it to the plaintiff. 
The plaintiff did not get the benefit of the cousin's share as there had been no representation 
erroneous or fraudulent (y). But when the head of a joint Hindu family mortgaged joint 


family property representing that | a right to do so, he was bound to make good 
his representation to the extent of a which came to him afterwards on partition (2). 
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ghin the father of a joint family consisting of himself and two sons sold family 
property representing that it was his self-acquisition. The vendee sued for possession 


and pending the suit one of the sona died. The vendee got the benefit of this accession 


to the father’s estate and yas awarded half of the property (a). So also where a member 
of a joint Hindu family mi WA his undivided share in the joint property in favour of 


another person, alleging that he was separate from the rest of the members, and thereafter 
there was a partition giving such member certain property, it was held that the mortgage 
lien would be transferred to the property whioh fell to such member's share (b). 


IQustration. 


A and B were two brothers and effected a partition at which the equity of redemption 
of a mortgage shop was allotted to A. In 1903 A had disappeared and B sold the equity 
of redemption to C erroneously representing that it was ancestral property to which he 
was solely entitled. In 1924 C . redeem the mortgage of the shop and was met 
with the défence that he got no title from B as A was alive in 1903 and the equity of 
redemption belonged to him. It was proved that A died in 1914 leaving no heir exce pt 
B. O was entitled to redeem as he was owner of the equity of redemption by virtue of 
this section: Sundar Lal v. Ghissa (1929) 27 All. L. J. 1087, 118 I. C. 705, (20) A. A. 689. 


When a person mortgages property which he has no right to mortgage and the pro- 
perty subsequently locomes vested in him, the mortgage will operate against him under 
the provisions of this section (c). When a lessor erroneously represents that he is authorised 
to lease a property and grants a lease of it, and afterwards acquires that property the 
lessee is entitled to have the propefty from the lessor (d). Where a partner sella the pro. 
perty of the firm in his own right and subsequently on the dissolution of the firm is 
allotted the same property, this*section would apply (e). 


(1) A Hindu wife executed a mortgage of her husband's property as if it belonged 
to her, five years after ho had disappéared. The mortgage was invalid as the presumption 
of death does not arise until 7 years. But when the mortgagee filed a suit more than 
7 years later the mortgage was valid, as she then had acquired a widow's estate: Mahadeo 


v. Har Buksh (1928) 106 I. C. 489, (28) Š. O. 13. 


(2) 4. Band C owned a property in equal shares. A and B leased the whole property 
to D as if they were entitled to it to the ex oluaiqu of O. O died and bequeathed his share 
to 4 and B. D's title as lessee of the whole property was porfected : Sulin Mohan v 
Raj Krishna (1921) 25 Cal. W. N. 420, 60 I. C. 826, (21) A. C. 582. | 


(3) A obtained property from B by way of eg ge. At the time of the exchanfe 
B had only a half share although he professed to traaifer the whole. When B subsequent - 
z the remaining half it was available to perfect A’s title: Bhairab v. Ji ban 
(1921) 33 Cal. L. J. 184, 60 I. C. 819, (21) A. O. 748. 


i (4) Transferee acts on the representation.—The section does not ex presaly 
provide that the transferee should have been misled by the erroneous representation, 
(a) Muthussont Pillai v. Sandena Velan 
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AM. 040. CE. Sundar Lal 


Ld LA | | 5 
Chandra v, Judisthie ü 
Langka AR T ah % Ngo L. J. 405, 23 1. 6 iB, ye 
ng Marayan v. Jenki Ret (1096) 10 Pat, | Prasad v. Parmananda mie 
@ -h AS. 8. Loh AANE Prasak KAG 
„ saki awi r Boim GAD was, | Gaetan On gM 06 
1000) 188 LO. 177, C30} A.A. 115; Fille | (e) Poyeralal v. Mi Mieri (1940 A-A. 468, (1000). 
N. Paley ed 14b b ©. TRU, C34) AK Gi asin ALS ILO 


51; Ram Japan v. J 6 Kuer (1986 
VVV 


rr „ ee T toa 2 
. 1 4 an . 
Rey ee 4 } 2 . . 80 

Bite ae 
* ae = ot d PRL Y Set Wes £ 
EEES — 
' 
p ` 


2 OF PROPERTY aor. 


Ba. bahi is sala in Mate v. Indar Bingh (f), the word deset,“ clearly shows thist 
20 e person in whose favour the equity is allowed to operate, must have acted on the | 
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Illustration. 
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to a third share. Subsequently A’s father died and A ‘became owner of a half share. 
But as B knew A had only a third share he could only enforce his mortgage against a 
third share: Pandiri Bangaram v. Karumoory (1911) 34 Mad. 159, 8 I. C. 968. 


There is no estoppel by a false statement when the truth is known to both parties (A). 

The right of the transferee arises from the fact that he has not got what he paid for. If 
he knew that he was buying a defective title, he has paid less and got what he bargained 
for. So when a mortgagee of land attached to a deghgat watan knew that the mortgagor 
could only convey a life interest, the subsequent enfargement of the mortgagor’s interest 
did not enure for his benefit, for he took merely the estate the mortgagor was capable 
of conveying at the date of the mortgage (i). It would, however, be otherwise if the 
transferor erroneously represented that he had the power to transfer (J). 


Although it is necessary that the transferee should have been misled by the erroneous 
representation, it is no defence to the person estopped to plead that, the transferee made 
no proper inquiry (k). Section 43 does not, like sec. 41, impose upon the transferee 
the duty of taking reasonable care (l). In Bloomenthal v. Ford (m) Lord Halsbury 
said that a person who has made a misstatement of fact that has been acted upon has 
no right to say “I told you so and so; but you ought not to have btlieved me. You were 
too great a fool. I had a right to mislead you because yeu were too great a fool. 


Illustration. 
A transfers property to B falsely representing that he is solely entitled to it. B 
. believes 4, but if he had made proper inquiry into the title he would have discovered that 
4's cousin is owner of a share. 4 inherits his cousin’s share. In spite of his negligence 
B is entitled to the share. 
(5) For consideration.—The section dees not apply if the transfer is not for 


consideration (n). A gift of future property is void: see sec. 124. It is a mere promise 
which cannot be enforced. 


(6) Invalid transfer.—The seotion will not apply if the transfer is invalid as being 
forbidden by law or contrary to public policy. This follows from the principle that 
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there can be no eatoppel against an Act of the Legislature. Thus if a minor transfere | 
the section has no application (o). In Barrow’s case (p) Bacon, V. C., said that “ estoppel 
only applies to a contract inter partes, and it is not competent to parties to estop them- 
selves or any body else in the face of an Act of Parliament.“ No equities can arise out 
of a transaction that is forbidden on grounds of public policy (g). In Annada Mohan v. 
Gour Mohan (r), Mookerjee, J., said that thé principle of feeding the estoppel has no 
application when the contract of assignment refers to property which has been expresely _ 
rendered inalienable by the Legislature. The interest of a Hindu reversioner is a apes 
euccessionis and is not transferable. An agreement to transfer, or a transfer of, such an 
interest does not become effective when the succession opens out (e). But in two cases 
the Madras High Court has held that if the reversioner transfers, not his reversionary 
interest, but the land in presenti as if he were absolutely entitled, section 43 will apply 
to validate the transfer when he succeeds to the property (t). This distinction seems to 
have the support of the illustration to the section where A transfers field Z as to which 
he has only an expectancy of succession. In another oase (u) the Madras High Court 
has dissented on the ground that such a distinction would defeat the provisions of 
sec. 6 (a). The Allahabad High Court however has followed the earlier Madras oase 
holding that the illustration to sec. 41 is not repugnant to sec. 6 of the Aot (v). 


The section does not apply to transfers forbidden by law on grounds of publio policy. 
Thus a mortgage by’a proprietor disqualified under the Jhansi Encumbered Estates Act 
16 of 1882, cannot be enforced after the disqualification has been removed (w). A 
purchaser of service inam land acquires no title after the land has been enfranchised (&). 
The Court cannot undgr the guise of sec. 43 uphold a transfer forbidden by law, but if the 
restriction on alienation is ngk an absolute restriction founded on considerations of 
public policy but is only imposed by agreement, grant, or decree of Court the section 
will apply (y). 


A mortgage by a judgment-debtor of property which is the subject of execution by 
the Collector is absolutely void and is not effective against any residue that might be 
left after the Collector's regime has ended (2). On the other hand a mortgage by an undis- 


charged insolvent becomes effective if the property reverts in the insolvent after his 
discharge (a). 
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Be Lal) Punjab. —The principle of the section has been applied to the Punjab where 

a tranafer of a apes successionis is valid, see note (8) to s. 6 (a). Therefore a mortgage 
of : property to which the mortgagor has only a reversionary * becomes effective 
when the succession opens out (b). 


7) Covenants for title—In Basava Sankaran v. Anjaneyulu (0) an Official 
Receiver sold property before an order vesting it in him had been made, and the implied 
covenant of title was treated as an erroneous representation and under sec. 43 the title . 
of the purchaser was held to be complete when the vesting order was subsequently made. 
It would appear, however, that the representation under this section should be distinct 
from the transfer and the covenant in the transfer. 


(8) When there is no representation.—As stated above the section does not 
apply to cages where there has been no erroneous or fraudulent representation. But the 
section has its origin in t wo different equities, one of which does not involve misrepresenta- 

€ 


tion. These are— 

(1) The equity of estoppel with regard to the passing of property whereby the 
transferor is estopped from saying that the after-acquired interest did not 
pass, and 

(2) The equity with regard to the personal obligation which compels the transferor 
to perform his contract when he is able to do so on tife acquisition of the 


subsequent interest. 


0 

The first equity compels a man to make good his representetion, and this comes 
very near the second equity which compels a man to perform according to his ability 
when performance becomes possible. Cases under the second equity where there is no 
representation may therefore bear a very close resemblance to cases under the section. 
The following are instances of the application of this second equity which is outside the 
rule of estoppel. In Viraya v. Hanumanta (d) a Hindu coparcener agreed to sell family 
property as if he was the owner. The purchaser sued to enforce the transfer and pending 
the suit one of the two other coparceners died. The purchaser was entitled to half the 
property. In Gaya Din v. Kashi (e) tho plaintiff was suing for pre-emption, and in order 
to raise money for the litigation, in anticipation of a decree, mortgaged the property 
in suit. After he obtained a decree and got possession, equity treating that as done 
which ought to be done, gave the mortgagee a charge on the property and placed him 
in the position of a mortgagee. In Deb Nath Moral v. Sashi Bhusan Moral (f), a landlord 
made a settlement of a non-transferable holding. The settlement was invalid at the time it 
was made because the raiyat had not abandoned the holding. But the subsequent 
aBandonment of the holding by the raiyat validated the settlement. In Loot Narain v. 
Showkie Lal (g) a ghatwal mortgaged his ghatwal land by zuripeshgi lease and shortly 
after the mortgage the zemindar got a decree by which the ghatwal tenure was extinguished 
and evicted the mortgagee. Some years later the zemindar granted the ghatwal a per- 
wanent lease of the same land. The ghatwal was held liable to make good the zuripeahgi 
lease out of his new estate. In Surendra v. Rajendra (h) a ghatwal mortgaged property 
which he held on restrictive tenure. The restriction was subsequently removed and as to 
the enlarged interest Mookerjee, J., said that the deed was operative as an executory 
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‘agrocinent which attaches to the property the moment the restriction is removed and is 
‘transferred by equity to the mortgagee. This case ia very similar to Mokhoda Debi v. 
: Umesh Chandra (i) which has already been referred to but in which there was an erroneous 
representation by the ghatwal and which was therefore decided under sec. 43. A very good 
instance of the distinction between the section and this equity is the case of Rustom Ali v. 


Abdul J ubbur (j). A transferred a field to his wife B in satisfaction of dower and another 


debt. But at the time of the transfer the owner of the field was O, the sister of A. O sold 
the field to a party who sold it back to A. The lower Appellate Court had held that 
B was entitled to A’s after-acquired interest in the field under sec. 43. This decision 


was objected to in second appeal on the ground that there was no finding that A had 


made an erroneous representation. The High Court, however, thought it u 

to rema nd the appeal for a finding on this issue because the wife was entitled to it under 
the equity enunciated by Mookerjee, J., in Surendra v. Rajendra (k). This equity will 
not apply when the professed transfer is by a person incompetent to transfer, e. g., if 
the mortgagor is a judgment-debtor whose property is being sold by the Collector in 
‘execution of a decree (1). 


This eq uitable interest (like that under sec. 43) is not available against a transferee 
for value without notice. A, an undivided coparcener in a Mitakashara family, made 
a mortgage to B of the family property which he was not authorised to make. Subse- 
quently th cre wasa Partition and a share of tho family property was allotted to 4. This 
share should have been liable to B's mortgage but as A had sold it to C who had no notice 
of the mortgage, B could not enfogce his mortgage against C (m). 


(9) Mortgageg.—In the case of transfer by way of mortgage, a discharge by a 
mortgagor of an incumbrance Gi) or of a prior mortgage (o) enures for the benefit of the 
mortgagee. When the mortgagor of a chak acquires the mokarari interest that interest 
is an acce ssion to the sccurity and passes with it to tho purchaser at a salo in execution 
of a decree on tho mortgage (p). In a Calcutta case (g) throe coparceners mortgaged 
family property in which an aunt had a share reciting in the deed that “the properties 
are owned and possesscd by us. After the mortgagoe’s suit the aunt died, and Rankin, 
O. J., held that the increased share of the mortgagors became liable to the mortgage not 
only under sec. 43 but also on the principle that any enlargement of the mortgagor's 
interest enures for the benefit of the mortgagee [see s. 70). In Basar Khan v. Moulvi 
Syed Leakat (r), the mortgage was of a mokarari interest which had been granted to the 
mortgagor by the widow of the owner. That interest failed as the widow proved to be 
only a benamidar. Nevertheless, as the mortgagor had inherited a share of the same 
estate from the real owner, the Privy Council held that the mortgage was binding to the 
extent of that share. > 

(10) Any interests which the transferor may acquire.—The section applies to 
all transfers except gifts, and it applies whatever the nature of the after-acquired 
interest may be. It applics when the transferor has no interest and subsequently 
acquires one, as in the case already cited of the mortgage of the subject-matter of a pre- 
emption suit (a). When the transferor has no interest but subsequently acquires a 
charge upon part of the property, the benefit of that charge will paes to the transferee (i). 
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5 | eq . = ‘Tho section applies also when the anio s interest is enlarged by the removal ot a 


fon on alienation (x), or by the ‘discharge of an encumbrance (v) or of a 


F iad 5 z Prior mortgage (w), or when a muafi tenure ripens into a proprietary right (z). In this 


donneotion Zollikofer & Oo. v. Official Assignee (y) is an instructive case, & mortgaged 
property to Z erroneously representing that he was the sole owner, when as a matter 
of fact a quarter share belonged to J. The whole property was subject to a prior mort- 
gage which S then redeemed. S obtained a decree for contribution in respect of one- 
fourth of the money due to him on the prior mortgage against J and the decree made 
this a charge on J's quarter share. Z discovered the defects in Ss title and § delivered 
the decree against J to Z. The delivery of the decree did not amount to an assignment, 

nevertheless the charge was a subsequent acquisition to which Z became entitled. 
Therefore on J’s insolvency Z was entitled to a charge on J’s quarter share as against 
the oreditors of the insolvent. 


The section, of course, has no application if the transferor does not acquire a further 
interest in the property transferred (2). A 


(104) In such property.—The section applies when the transferee acquires an 
interest in the property which is the subject of the transfer. It does not apply to an 
interest acquired in any other property (a). 

(11) Subrogation.—The principle of this section overrides the rule of subrogation 
enacted in sec. 92. A mortgages his property first to B and then to O and lastly to D. 
If D redeem B he is subrogated to the rights of B, and O is still subject to B's mortgage 
now held by D. But if 4 himself redeems B he is' not subrogated to the rights of B 
and the interest so acquired enures for the benefit of C and D and has the effect of 
enlarging their security (b). A mortgagor paying a deh for which he is liable cannot 
set up a charge against a subsequent encumbrancer (c). See note Other than the 
mortgagor ”” under seo. 92. 


(12) Execution sales.—The section has of course no application to execution 
sales (d). An execution sale stands on a different footing. The decree holder does not 
guarantee the title of the judgment debtor and the intending purchaser knows that under 
the law he can acquire nothing beyond the right title and interest of the judgment 
debtor (e). So when a ghatwal tenure was sold pending negotiations for its enfranchise- 
ment, the sale was invalid and the execution purchaser got nothing although the tenure 
was subsequently enfranchised (f). 


aa At the option of the transferee.—The word option implies that 

may take the after-acquired interest, but that it cannot be . forced 

him. The title in the after-acquired property does not pass the instant 0 is 
quired, but only on demand made by the transferee. 


00 At any time when the contract of transfer subsists.— The option of tho 
l sree to require that the transfer should operate on any subsequently acquired interest 
on only be exercised while the contract subsists. If the transferee has rescinded the 
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— an in damages, tho contract is not inexistence and the | 


transferee can have no interest in the subject-matter of the contract. If he had taken 


auch partial interest as the transferor can convey, the contract has not been. fully 


executed, and is still executory as to the remaining interest; and when that interest 
is acquired the transferee can claim it. 


A vontractual obligation becomes extinguished by merger when it becomes the subject _- 


of a decree. Accordingly it has been held that the option cannot be exercised after the 
tranaferee has obtained a decree on the contract. In an Allahabad case (g) a Hindu 
mortgaged his own and his brother's share. He had no authority to dispose of his 
brother’s share, but he inherited that share on his brother's death, after the mortgagee 
had obtained a decree on the mortgage. It was correctly held that the inherited share 


was not liable to the mortgage. But in a Madras case (k) a mortgage was executed bya 


Mahomedan woman and her eldest son, and in the mortgagee's suit the sharesof the two 
| younger sons were exonerated and a decree was passed against tho shares of the mother 
and the eldest son. After the decree these shares were increased by the death of one 
of the younger sons, and execution was allowed against the increased shares of the mother 
and the eldest son. This was a correct order having regard to the terms of the decree, 
but the Court erred in saying that the contract of transfer subsists as long as the decree 
passed in the suit tg enforce it was not executed. 


(15) Proviso.—The proviso protects transferees in good faith without notice of the 
option (i). The option can be exgrcised against an heir of the transferor and all persons 
claiming under him except a purchaser in good faith for consideration without notice of the 
existence of the option (j). This is because until the option is exercised the transferee's 
right to the after-acquired property is only a contractual obligation and the transferor 
holds the interest as his trustee; see note (2) above, Feeding the estoppel. A 
representing that he had a transferable interest in property in which he had no such 
interest mortgaged it to B. A subsequently acquired the transferable interest which he 
transferred to C who had no notice of B’s mortgage. The transfer was made before 
B had exercised his option, and therefore B's mortgage was subject to the righta of O (k). 
In an Oudh case (l) A mortgaged to B a share in property to which he had no title 
representing himself to be the owner. Subsequently he acquired a charge over it by 


paying off a prior mortgage decree. Before B exercised his option A assigned the charge. 


to C. The Court held that as C was not aware of B's option he was not affected by 
the mortgage. But as the report shows that Ç was aware of B's mortgage it is dificult 
to understand how he was unaware of the option, unless he was not aware that 4 
had no title when he mortgaged. 


44. Where one of two or more co-owners of immoveable 
property legally competent in that behalf 
transfers his share of such property or 
any interest therein, the transferee acquires, as to such share or 
interest, and so far as is necessary to give effect to the transfer, 
the transferor’s right to joint possession or other common or 
)))) 86 
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Transfer by one co-owner. 
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8. 
nt the date of the transfer, the share or interest so transferred. 


g part PEE of the 8 and to enforce a parai an o of 


the same, but subject to the conditions and liabilities affec 


Where the transferee of a share of a dwelling-house belong- 
to an undivided famil cm is not a member of the family 
nothing in this section shall be deemed to entitle him to joint 
possession or other common or part enjoyment of the house. 


(1) Transfer by one co-owner.— The principle of this section is that of subroga- 
tion or substitution. When one of several co-owners transfers his share, the transferee 
stands in the shoes of the transferor. He acquires as against the other co-owners the 
same rights that the transferee had, and is subject to any conditions and liabilities 
affecting the share at the date of the transfer. The section may be compared with. 
sec. 74 where the ownership of the property is not divided between co-sharers but 
between a mortgagor and a first and second mortgagee. The second mortgagee paying- 
off the first mortgagee has all the rights the first mortgagee had against the mortgagor. 

IQustration. i 

A, B and O are co-owners of a field that is subject to a mortgage. O transfers 
his share to D. D has a right to joint possession withrA and B, and has also a right 
to claim partition and separate possession of his share. But the bhare D has acquired 
is still subject to the mortgage. 0 


The transferee of a co-sharer acquires the rights of his transferor so far as is necessary 
to give effect to the transfer and no further. The transferee of a Hindu coparcener may 


acquire a right to joint possession or to ascertain his share by partition, but he will not 


acquire the status of a coparcener in the family. 


(2) Hindu law.—The section applies to Hindus, but it does not alter any rule of 
Hindu law. The rights of the transferee of a coparcener both as to joint possession and 
as to partition vary in different schools of Hindu law and in different provinces. These 
differences are not affected by the section, for they are saved by the words “ subject to the 
conditions and liabilities affecting, at the date of the transfer, the share or interest so 
transferred. In Madras a purchaser from a ooparoener is in no case entitled to joint 
possession. The Madras High Court has said that sec. 44 does not override this rule (m). 
It is submitted that the saving clause as to conditions and liabilities shows that the 
sesion is not intended to override any such rule. 


The purchaser of the interest of a Hindu coparcener takes that interest subject to 
oharges or encumbrances affecting the coparcenary property or interest at thie time 


any 
of the transfer (n). 


A Hindu doparoener filing a suit for partition must bring all the joint property into 
hotchpot, and his purchaser acquires the right to enforce partition but is under the same 
obligation of suing for general partition (o). The Allahabad High Gourt had held that 


the purchaser is entitled to partition of the specific property — without bringing 


(m) Kota Balabadra v. Kiera Dose (1916) $1 
Mad. T. J. 258. 271. O. 188. 


(n) 1 v. Ramm (1875 * ree 201 

3 kai 60 Mad. 

885, 688, 100 I. O. 1018, CEN 2 471. 
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8 dit for general partition (y). This decision was always doubtful law, and must now be 
treated as superseded by the section. A purchaser of the undivided interest of a eon 
in joint family property takes that interest subject to the Hindu law liability attaching 
to that interest of paying his father's personal debts not tainted with immorality (g). 


(/ Transfers his share or interest.—The section applies to all transfers including 
kali and mortgages. But partition must be necessary to give effect to the mortgage, 
if the transfer is in the nathite of a mortgage (r). A lessee of an undivided share can 
maintain a suit for partition, if partition is necessary to give effect to the lease (4). Even 
a monthly tenant was allowed to enforce a partition when there was no probability of 
the l ease being determined (t). In a suit for partition there must be unity of possession 
and unity of title (u); and a lessee of a share fulfills these conditions, for it is not ne- 
cessary that the title should be of the same degree (v). A lessee does not lose his right 
to partition because the lease is liable to forfeiture in certain contingencies (w). When 
these conditions are fulfilled the only ground on which parfition can be refusod is that 
of inconvenience (x). Where, however, a co-owner has executed a usufructuary mort- 
gage of his share in favour of another person, it is that person and not the original co- 
owner who is entitled to the unity of possession with other co-owners. So long as the 
mortgage subsists, the original co-ownor cannot exercise any right to joint possession (). 


(4) Conditions and liabilities.—As the transferee acquires the rights of the 
‘co-sharer, he is also bound by any conditions and liabilities affecting the share at the 
‘date of the transfer. Instances gave already been cited under note Hindu law 
supra, with reference to a purchaser of a share of a Hindu coparcener. A purchaser 
of a share is of course not liable for damage caused to tho rest of the property by the 
‘transferor after the date of the transfer (2). 


(5) Dwelling house. The transferee of a sharo of a dwelling house of an undivided 
family cann ot be put into joint possession. This exception follows the opinion of Westropp, 
C.J., in a Bombay case (a), that such a procedure would be inconvenient and lead to 
breaches of the peace. The proper course is to direct delivery of possession by partition 
in execution proceedings, or to leave the purchaser to his remedy by separate suit for 
partition (b). The Partition Act 4 of 1893 gives the co-sharer the option of buying out 
the transfereo at a valuation to be made by the Court. With reference to the Partition 
Act it has been held that the term dwelling house” includes not only the structure of the 
building but also adjacent buildings, curtilage, court yard, gardon or orchard and all that 
is necessary to the convenient occupation of the houso (c): and that the phrase undivided 
family ia not limited to Hindus (d) but includes any group of persons related in blood 
who live in one house under one head, and that it applies if they are undivided qua the 
‘dwelling house which they own (e). The same construction applies to the words used 


(p) Ram Mohan v. Mul Chand (1906) 28 AD. 39. (y) Harananden Das v. Muhammad Kalim ; 
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. in this section (f), and it is not necessary that the family should have e constantly rd i 
po tho dwelling house (g). 


5 So e v. Bind (1798) 8 Yan. osa, SO” € Lan. 316, 109. Lb. 47 54, ( AL, 128. 


45. Where en 1 is 8 for 
consideration to two or more ; 


clio | transfer æ and such consideration is paid out of. 5 
fund belonging to thei’ in common, they 


are in the absence of a contract to the contrary, respectively 


entitled to interests in such property identical, as nearly as 
may be, with the interests to which they were respectively 
entitled in the fund; and, where such consideration is paid 
out of * funds belonging to them respectively; they are, 
in the absence of a contract to the contrary, respectively 
entitled to interest in such property in proportion to the 
shares of the consideration which they respectively 


“ddvanced. 


7 


In the absence of evidence as to the interests in the fund 
to which they were respectively entitled, or as to the shares 
which they respectively advanced, such persons shall be 
presumed to be equally interested in the property. 


(1) Co-owners' interests. When a transfer for consideration to two or more per- 
sons jointly makes them co-owners of the property transferred, thvir interests are in pro- 
portion to the shares of the consideration that they have advanced. Iftheconsideration is 
paid out of a common fund their shares would be the same as their interests in that common 


fund. Although a mortgage is indivisible as between the mortgagor and the mort- 


gages, yet as between the mortgagees inter se their interests in the property would be 
proportionate to the shares of the mortgage money they had advanced. When four 
mortgagees advanced money in equal shares, and the fourth mortgagee consented to 
the mortgagor redeeming the other three mortgagees, he could only recover his 
one-fourth share of the mortgage money by sale of one-fourth of the P 


mortgaged (h). 
(a) Joint tenancy or tenancy in common —The section does not deal with the 


question whether the transferees take as joint tenants or as tenants in common. The rule 
oel English law is to presume that a transfer to a plurality of persons creates a joint benaney 
Wich right of survivorship, unless there are words of severance (i). This principle has been 
adopted in seo. 106 of the Indian Succession Act, 1928, replacing sec. 93 of the Indian 
-. Succession Act, 1865. A joint tenanoy has been recognized in » as hy miN — 
Christian (J and a Parsee (b). The Hindu rule is exactly the oppo iba Ti arah naga 


Narain.v. Ram Okund Duti (1), the Privy Council said—“ The peine 
; appears to be unknown to Hindu law, exoept in dase of coped dert Ji 
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i of en undivided family.” Even if the grantees are members of a ooparoenary they 
“wil take as tenants in common (m), unless a contrary intention appears from the 
grant (n). 


MA joint tenancy may be severed and converted into a tenancy in commom by | 
‘oho of the joint tenants disposing of or contracting to sell his interest, or by mutusi 
agreement, or by a courseget dealing by all the joint tenants sufficient to indicate a 
severance (o). A tenant in common is entitled to joint possession, and if excluded from 
euch possession may sue for a declaration of his right. But if there is no exclusion or 
denial of his right a tenant in common who gives up joint possession has no right of suit 
for his share of the joint profits (p). Entry by one co-tenant, in the absence of clean 
proof to the contrary, enures for the benefit of all. If A and B arə co-tenanta of property 
of which A is in actual possession, and B sells his share to O, the possession of A is the 
possession of O (g). But in a case where A and B were tenants in common, each in 
possession of a moiety and A took possession of B's share on B's death by right of in- 
heritance, his possession was adverse to a purchaser from B (r). 


(3) Presumption of equa lity.—In the absence of evidence showing in what shares 
the consideration was paid, there is a presumption that the co-owners’ interests are 
equal (s). In a cas where a common share which had been forfeited, was bought in by 
the Collector out of a fund contributed by the co-sharers, it was presumed that the Collec- 
tor had debited an equal amount {o each co-sharer, and that each co-sharer had an equal 
interest in the share gvhen it was recovered (t). It has beon held that when a person 
oan produce evidence of the amgunt of his sharo but fails to do so, he cannot avail himself 
of this presumption of equality (u). 


46. Where immoveable property is transferred for 
— consideration by persons having distinct 
er for considera- e 
tion by persons having interests therein, the transferors are, in 
the absence of a contract to the contrary, 
entitled to share in the consideration equally, where their 
interests in the property were of equal value, and, where such 
interests were of unequal value, proportionately to the value of 
their respective interests. 


Iuustrations. A 


(a) .A, owing a moiety, and B and C each a quarter share, of mauza Sultanpur, 
exchange an eighth share of that mauza for a quarter share of mauza Lalpura. There 


being no agreement to the contrary, 77% here IA KA Ba, 
and B and O each to a sixteonth share in that mauza. 
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(b) 4 being — nn a KE and Band 0, N 


2 V A’s life-interest is qecertained to be worth Rs. 600, the- 
reveraion Rs. 400. A is entitled to receive Re. 600 out of the purchase - money. oe 


0 to receive Rs. 400. 8 


- Distinct interests. —This section is the converse of seo. 45. That sortia. 
refers to interests in the property of several purchasers, while this section to the shares 


mn the consideration of several vendors. Tenants in comnilim have joint possession but. 
distinot interests. A tenant for life and a remainderman have distinot interests, and so. 


have a mortgagee and a mortgagor, and a lessee and a lessor (v). The value of the interest. 
of a mortgagee is the mortgage money, and when a mortgagee and a mortgagor join in 
a conveyance, then in the absence of a contract to the contrary, the mortgagee is entitled 
to the mortgage money as the price of his interest, and the mortgagor to the balance as. 
the price of the equity of redemption. The shares of the transferors in the consideration. 


are in proportion to their rtepective interests in the property transferred. The second: 


illustration is that of a tenant for life and a remainderman where it is necessary to have- 
the respective interests value. 


47. Where several co-owners of immoveable property 
ee A transfer a share therein without specifying 
of share in common pro- that the transfer is to take effect on any 
particular share or shares of the trans- 
ferors, the transfer, as among such transferörs, takes effect 
on such shares equally where the shdres were equal, and, 
where they were unequal, proportionately to the extent of 
such shares. 


A, the owner of an eight-anna share and B and C, each the owner of a four-anna 
share, in mauza Sultanpur, transfer a two-anna share in the mauza to D, without specifying. 
from which of their several shares the transfer is made. To give effect to the transfer 
one-anna share is taken from the share of A, and half an anna share from each of the 
shares of B and C. : 


Transfer by tenants in common— When owners who hold an estate as tenants. 
in common transfer a part of the estate, the share of each co-owner is proportionately 


reduced. Ifthe shares are equal, each share is reduced equally. If the shares are unequal 


there is a greater reduction in the greater share, and a leaser reduction in the lesser share. 
A learned commentator contrasts the word extent in this section with the 


vod value in section 46, and suggests that a different principle is adopted owing to- 
_ the difficulty of valuation, for a share of greater value might be of less extent. The 


learned commentator seems to read the word extent as synonymous with area. It 
is submitted that this is incorrect, for the section refers to a tenancy in common , where 
although the shares are defined, the possession is joint. If each. W had a distinct 


a Plot, it would not be a case of a tenancy in common and there could be no question of a: 
ME". transfer of a share of the whole. The word value is more 25 


rtiate in tion 46 


which includes interests in land which have to be valued, while the word “ eren in. 
this section means, only the fraction that each share bears to the whole. The same- 


fraction would ‘ietermine the share of the Hm; E == 


„ * entitled to under seo. 46. a 
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Tho principle of this section was applied in a Sind case (w), where two Mahomedan Se. 7, 48 
semindars who held an estate as tenants in common in equal shares sold an undivided 
half of it. One of the zemindars had been under the protection of the Manager. 
Encumbered Estates Act, and was by virtue of the Sind Enoumbered Estates Act 
bay Act 20 of 1891) incapable of alienating beyond his lifetime. Afver his death 
heirs sued for partition and it was held that the vendee had taken one-fourth from 
each zemindar, so that the heirs were entitled to one-fourth. 


48. Where a pa purports to create by transfer at 
ifferent times rights in or over the same a 

sangit of rights creat- immoveable property, and such ri hts 

cannot all exist or be exercised to their 


full extent together, each later created right shall, in the 
absence of a special contract or reservation binding the earlier 
transferees, be subject to the rights previously created. 


(1) Priority.— The transferor cannot prejudice the rights of the transferee by any 
subsequent dealing with the property. This self-evident proposition is expressed in 
the equitable maxim gus prior est tempore potior eal gure. Tho application of this maxim 
in English law is complicated by the preference given to the legal estato over the equitable 
interest. This complication does rt occur in Indian law, but the rule in India is subject 
to certain exceptions which will presently be notioed. 

> 


Registered deed. A transfer operates from the date of execution of the deed although 
it may have been registered at a later dato (z). This is the effect of sec. 47 of the Registra- 
tion Act 16 of 1908. Under the old Registration Acts of 1843 a registered document 
operated from the date of registration and not of execution. 


(2) Successive transfers. -1f there are successive transfers of the same 
property, the later transfer is subject to the prior transfer. Thus if 4 mortgages his 


property to B, and subscquently sells it toC, C purchases only the equity of redemption (y). 
Similarly in the case of two succeasive mortgages, the later or puisne mortgage is 
aubject to the prior mortgage. The puisne mortgagee is only an assignee of the equity 
of redemption of the prior mortgage, and as such may suv to redeem it- sce sec, 9) (a) 
post. A pu‘sne mortgagee may sue for sale on his mortgage, but the property will be 
sold subject to the prior mortgage (z). If he sues fur sale making the prior mortgagee 
a party but claiming no relief against him the prior mortgagee is in the position of a 
holder by title paramount outside the controversy (a). Ifthe mortgagor gives two uli. 
fructuary mortgages of the same property, the prior mortgagee is entitled to possession (b). 


A mortgage by deposit of title deeds is a completed transfer and not an orul agreement. 
This is pow made clear by sec. 58 (f) of this Act as amended by Act 20 of 1929. The proviso 
to seo. 48 of the Registration Act as inserted by Act 21 of 1920 enacts that a mortgage 
by deposit of title deeds shall take effect as against any mortgage deed subsequently 
executed and registered relating to the samo property. Even before the amending 
Acta of 1020 it was recognized that a mortgage by deposit of title deeds was not sn oral 1 
Tc a ee ee etree eect 


(w) Mir 46 Nawas v, er AK Asghar (1926 208 F. B. 
2 f. 0. 7 l. L. & * (2) Kanti Ram v. Kutubuddin (1606) 38 Gal, 88. 


( v, (1905 29 — $ . 
v, Ambika (1014) 13 Ris | © MGT Gal 602, TL A, 25 oe j i 
A IK he Tee 1 , e e W 
d U 06 id 180: 746 18. dei, C10 2d. 


F. Bietehand (1803) 6 Bom. 108, | (b) Sukhdoo Misr, v. Sheodial (1901) A. W. H. MA, 


4 
* 


i : 
a MEN 


w TRANSFER dy PROPERTY’ AOT. 


Co ME agreement, which according to seo. 48 of the Registration Act would not 8 
E Wer subsequent registered mortgage (c). Mortgages by deposit of title deeds are 
dometimes described as equitable mortgages. The judgment in an old Bombay case (d) 
l suggests that a formal registered mortgage being a legal mortgage would have priority 


over an “equitable mortgage. As observed by Ghose this is a confusion caused bythe 


uss of technical terms borrowed from a foreign system (e). In Imperial Bank of 


India v. U Rai Gyaw Thu (f) Lord Dunedin said— It is to be observed that there is here 


no distinction between a legal and equitable mortgages as in English law; where the legal 


mortgage will always prevail against the equitable unless the holder of the legal has done 


or omitted to do something which prevents him i in equity from asserting his paramount 


| righta. $9 


A charge is not a transfer of an interest in property and an oral non-possessory 
charge has not priority over a subsequent mortgage if the mortgagee has no notice of 
it. This is the effect of sec. 100 of this Act. In a case in which sec. 100 was construed 
as not having retrospective effect the same conclusion was arrived at by reference to 
sec. 48 of the Registration Act (o). 


A Raja made a aca of certain villages to the defendant as maintenance for life, 
and then gave a putni of the villages to the plaintiff on the allegation that the grant to 
the defendant had been revoked. But as the grant had not been revoked, the Court 
held that the putni took effect after the death of the defendant (A). 


e 
(3) Same date.—If two mortgages are executed ọn the same date, evidence may 
be taken as to which was executed first, and the first has priority. If this cannot be 
determined the mortgagees take as tenants in common or joint tenants (4). 


(4) Exceptions There are several exceptions to the rule of priority. Section 50 of 


the Registration Act gives a subsequent registered deed priority over a prior unregistered 


deed of which registration is optional. This exception is subject to the doctrine of 
notice (j), and only applies when the deeds are antagonistic, and not when effect can 
be given to one without infringement of the other (k). But as optional registration has 


“been abolished by this Act as regards sale deeds by sec. 54, and as to mortgage deeds 


by sec. 59 as amended by Act 6 of 1904, the scope of this exception is very limited, being 
applicable only to those territories to which this Act does not extend. 


Under sec. 98 of the Bengal Tenancy Act (Beng. Act 8 of 1885) a previous mortgage 
by a co-owner of his share is subject to a subsequent charge created by a manager over 


: tf whole estate (). 


T Similarly in a suit for partition, if a receiver, under the direction of the Coprt mort- 
gages tho whole or part of the estate, the mortgagee would be entitled to priority over 


am execution creditor by whom the property was attached after the commescement of 
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the suit for partition (m). Again when a Court for the purpose of preserving the property 
in suit directs the receiver to execute a mortgage, it has jurisdiction to order that the 
mortgage shall take precedence over prior charges (n). This is an application of the 
equity which gives salvage liens, i. e., liens for money advanced for the purpose of saving 
the property from destruction or forfeiture, priority over all their oncumbrances. With 
regard to such liens the general rule is reversed and they are entitled to priority in inverse 
order of their dates (o). Salvage liens are confined in English law to maritime liens, 
A salvage lien was claimed in an old Calcutta case (p) in respect of an advance made 
for the purpose of carrying on an indigo factory, and again in another case (g) in 
respect of an advance made to enable the mortgagor to pay the rent of the premises 
mortgaged, but in both cases the claim was repelled. 


The lien of a co-sharer for owelty money on partition is entitled to precedence over 
prior mortgagees of property allotted to the oo-sharer who is liable to pay owslty (r). 


(5) Crown debt.—Apart from statutory provisions to the contrary, a crown debt 
is no exception to the rule of priority and is not entitled to procedence over a prior 
secured debt (s). It is only with regard to payment of unsecured debts that the Crown bas 
priority (t). 

(6) Priority fqrfeited.— Priority is forfeited by fraud, misropresentation or gross 
negligence. See sec. 78 and notos thereon. 


If a prior mortgage is to socuro future advances and expresses the maximum to be 
secured, a puisne mortgagee who has notice of the prior mortgage is not entitled to 
priority over subsequent advances by the prior mortgagee within the amount of the 
expressed maximum. See acc. H and notes thoreon. 


49. Where immoveable property is transferred for 

consideration, and such property or any 

bol erer“. right under part thereof is at the date of the transfer 

insured against loss or damage by fire, 

the transferee, in case of such loss or damage, may, in the 

absence of a contract to the contrary, require any money 

which the transferor actually receives under the policy, or 

so much thereof as may be necessary, to be applied in 
reinstating the property. 

2 


Insured property.—If the proporty is at the date of tho transfor insured against 
loss or damage by fire, the section enacts that the transforee may require tho transferor 
to apply the insurance money, in case of damage by fire, to the restoration of the premises. 
If the transfer is a mortgage, the mortgagor, as the insured, would receive the insurance 
money, and the mortgagee would have the right to require it to be applied as the section 
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dsta, a seinstating the security (u); anā bo can do.so against a creditor of the mort- 
Sago who has attached the insurance money. (v). "if the mortgagor failed to do so thè 
mortgagee would have the right, under sec. 68 (b), to sue for his mortgage money. In the 
case of a lease the lessor wouhi receive the insurance money, and the lessee would under 
this section require the lessor to restore the property. If the property were Wholly 
destroyed or rendered unfit for the purpose for which it was leased, the lessee bas the 
option of avoiding the lease under sec. 108 (e), and in that case he would have no right 
under this section. * 
In the case of a sale the section, in effect, makes the vendor a trustee of the 
insurance money for the purchaser, and this is also the effect of sec. 47 (2) of the Law of 
a Property Act, 1026, subject to the consent of the insurers. 
II Gnana Sundaram v. Vulcan Insurance Co. (w) the Rangoon High Court held that 
2 contract to purchase confre upon the intending purchaser an insurable interest; but it 
is submitted that this is a misapplication of the English doctrine of equitable 
ownership, 
3 In English law the purchaser of an insured house was formerly not entitled to the 
„ b enefit of the policy unless it had been assigned to him. This was decided in the case of 
5 Rayner v. Preston (z). In that case James, L. J., in a dissenting judgment was of opinion 
that as under the contract the purchaser was the owner in equity, the seller held the 
insurance money as trustee for him. The English law has been altered in conformity 
with this doctrine of equitable ownership, and sec. £7 (1) of the Law of Property Act, 
1925, makes the vendor liable to pay the purchaser the i ingurance money in case of damage 
N after the contract of sale. 


The purchaser cannot himself claim the insurance money from the insurance 
company (y). 


50.. No person shall be chargeable with any rents or 
oe profits of any immoveable property, which 
na fide paid 

to holder under defective he has in good faith paid or delivered 
title. 

to any person of whom he in good faith 

held such property, notwithstanding it may afterwards appear 

“that the person to whom such payment or delivery was made 


an had no right to receive such rents or profits. 

KA 55 Illustration. 

„ one —4 lets a field to B at a rent of Rs. 50, and then ae oe the o field to C. B. having i 
Eain es “ko , notice of the transfer, in goos faith pays the rent to A. B is not aes bis with the 
N dein so paid. | ; i 

ELE 0) Rents paid bona fide.— This section protects rents paid bona fide to a holder 
NG under a defective title The principle is described by Willes, J., in De Nigholle v. Sownders 
„ ii (9) as a, rule of general jurisprudence not confined to choses in an „ that f 
Re person enters into a contract, and without notice of any assignment fulfils it to the person 
ith whoth Ke made the contract, he is discharged from his obligation ; that. isa mle 
55 whioh is declared rather than. enacted. by 4 Anne c. 16 tes. I 10. That — wey 
Ta a 1a. ).4 Dea. 168 . D. 1 TE 5 

X gee — ny 150 T 0.20, (31) | Wé vn aip Tir e 
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with the necessify for attornment but protected the tenant in cases where he had paid sa 
the rent dus from him before notice of the assignment (a). Similar provisions ccour in 
sec. 109 of this Act and in seo. 148 of the Agra Tenancy Act, U. P. Act 12 of 1881; and 
as regards actionable claims, in sec. 130 of this Act. Ina Bombay case (4), the lessor's 
interest passed on his death first to his brother and then to his sister, but the lessor's 
. widow collected the rents when the person entitled waa the siater. Nevertheless as the 
payments were made in good faith and without notice of the sister's interest, the tenant 
‘was not chargeable. A mortgage of tenanted property operates as an assignment of 
the lessor’s interest, and the mortgagee is entitled to recover the rent from the date 
of the mortgage ; but rents paid bona fide to the mortgagor without notice of the mortgage 
are protected (c). 


The illustration refers to the case of a tranafor by a lessor, as to which aso 109 anaota 
that “if the lessee not having reasons to believe that such transfer has been made, pays 
rent to the lessor, the lessee shall not be liable to pay auch rent ovor again to the 
transferee.” 


There is no statutory obligation on the assignee to give notice of the assignment 
to the lessee, but if he omits to do so and the lessee pays rent to the assignor, the 
assignee will not be entitled to recover it from the lessee (d). On the other hand if 
the assignee of thé lessor gives notice to the lessee, he will bo entitled to the rent after 


the assignment (e). 


(2) Rent paid in advance.—In order to get the benefit of seo. 50 the tenant must 
have paid the rent, as rent, apd not in advance, for a payment in advance is treated as 
a loan (f). The reason is that section refers to the fulfilment of an obligation imposed 
by law to pay rent, while payment in advance is a loan to the landlords with an agreement | 
that on the day when the rent becomes due, such loan will be treated as the fulfilment 
of the obligation. This distinction is made in the judgment of Willes, J., in De Nichole , 
v. Saunders (g). Rent that is payable in advance by the terms of the lease is of course 
paid as rent and not as a loan (å). 


(3) Good faith.—The payment 18 not protected unless it is made in good faith. 
In S:vaswami Odayar v. Subramama Aiyer is) the Court of execution 
refused to stay a sale although the judgment debtor had applied under the Provincial 
Insolvency Act to be declared insolvent. The Official Receiver declined to recognize 
the sale and granted a lease of the property that had been sold. The lessee paid rend 
in good faith to the Official Receiver and was not chargeable again with rent by the Court 
auction purchaser. But if a tenant knowing that there ıs a dispute between two pern 
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ging to be aii dss bo ono ho dosa vo . 
A iyan aa aniar Peyment (k) A 
N E EEN 8 
“to 8 in 1044 The defendant in 1020 paid Rs, 7,800 to H as an advance of rent up to 
de end of August 1928 in order to enable him to make repairs. In July 1921 H gave a 
ee eae In 1921 
. the defendant made further advances of rent for the same purpose to H up to a date in : 
1526. : Tm 1023 the plaintiff obtained a decree for sale on his mortgage and purchased 
: tha house. The plaintiff then gave notice to quit to the defendant and claimed arrears of | 
dent. The Court held that the defendant was entitled to rely on the payment of Re. J. 800 
4 tor dend up to the end of August 1928, as his possession was constructive notiee to the 
Heintz ar the arrangement made with the mortgagor. But the defendant was not 
eta 6s rely an the further advances made in 1021. The mortgage to the plaintif*® 
opersiad as an assignment of the lessor's interest and rent paid after the mortgage in 
good sith would have been protected by sec. 50 if it had been paid as rent: but haying 
E araga sadat get eng) ng pa aka ema The defendant: was 
able to the plaintiff for rent as from the Ist September 1923 : Tiloke Chand Surana v. 
„ (1926) 29 Cal. W. N. 953, 94 I. C. 538, (26) A.C. 204, 


1 When the transferee of immoveable property makes 
: ta mado by Any improvement oñ the property, believ- 
E à aki ander ing in good faith that he is absolutely 
| a entitled thereto, and he is subsequently 
évicted therefrom by any person having a better title, the 
ttansferee:has a right to require the person causing the eviction ` 
@ither.to have the value of the improvement estimated and 
Paid or secured to the transferee, or to sell his interest in the 
g ty. ta the transferee at the then market-value thereof, 
rect of the value of such improvement. 


“The amount to be paid or secured in respect of such, 
iniprovement shall be the estimated value thereof at wet time 
of the eviction. 


si. 22 When, under the circumstances ewas, the transferee 
“ahs planted or sown on the property crops whith are growin 
when: he is evicted therefrom, he is entitled to such rops 
ee do free i ingress and egress to gather and carry them, Bo 
i improvements by holder of defective title —This section is an application 
Be ant bie Màxim that he who seeks equity. must do Bee — hin . 


baken akanang ‘compel‘him to make an alk 


eee of an: aana cant Mi oe = 


* 
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` olaimed in an independent action by the defendant, the equity wich requires a Petit 
to allow compensation has been called a passive equity. 
Dart states the rule in this section as follows :— 
“ Where a purchaser for value.is evicted in equity, under a prior title, he will 
be credited with all moneys expended by him in necessary repairs or 


improvementa (except improvements made after he had discovered the defect, of 


. title), and will be debited with the rents which he has received (l). 

The equity involved in this section was enforced by the Privy Council in Kidar Nath 
v. Mathu Mal (l), a case from the Punjab, and not governed by the Transfer of Property 
Act. A Hindu widow sold property in which she had only a widow's estate without legal 
nécessity, and the reversioner, at whose instance the sale was eet aside and the vendee 
evicted, was put on terms to compensate the vendee for the improvements he had made. 
The section was applied by the Privy Council in a case in which a Hindu widow made 6 
gift to a stranger of property inherited by her, and the ddhee sold the property, end the 
purchaser effected improvements believing in good faith that he wae the owner (m). 


‘The section is almost identical with sco. 2 of the Meane Profits and Improvemente 
Act 11 of 1855. There are similar provisions with reference to tenants’ compensation in 
the Bengal Tenancy Act, and in the English Land Improvement Act, 1864 and in the 
Landlord and Tendnt Act, 1851. ~ 


The section does not rest upon estoppel, and therefore stands clear of the line of 
cases headed by Ramsden v. Dyan (n) in which the owner is put on equitable terms by 
the doctrine of estoppel by acquiescence, See note infra “Aoquiescence.” 


(2) Scope of the section. -The scope of the section is limited as it applies to 
a transferee who in good faith believes himself to be absolutely entitled. A leases is 
not absolutely entitled, and cannot believe himself to be absolutely entitled, 
A mortgagee is not absolutely entitled, but in some cases it has been held that # 
mortgagee may in good faith believe himself to be absolutely entitled. Where a husband 
builds on the land belonging to his wife knowing he has no ficht to do eo, the lar Ja 


entitled to the building (0). a 


Lesser.— A lessee cannot appeal to this section (p), even if he is a permanent lemes (g). 
When a Hindu widow granted a permanent lease the lessee, when evicted by the rever- 
sioner, was not entitled to compensation for improvements he had made, for he could 
not have believed himself to be absolutely entitled (r). There isa Madras case (0) whioh 
holds that a perpetual lessee is entitled to the benefit of this seotion, but it is submitted 
that the judgment confuses the rule in this section with the doctrine of equitable estoppel. 
The correctness of this decision has since been doubted in a later Madras case (i) where 
Wadsworth referred tp the author's comments in the last sentence with approval. 


—— ——— . —— 
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5 8 jalar absolutely eutitied, ict ti scsi aan 


„ i haa been bald Ghas bo may in good — kamed bo be absolutely entitled: As 
„ do the facts which may induce such a belief the cases are not consistent. In Gopi Lat 
ae v. Abdul. Hamid (u), a mortgage of1859 contained a stipulation that in. default of payment 


within two and a half years the mortgagee was to be the owner of the property. The 
suit for redemption was filed nearly 60 years after due date but the Court observed that- 
the rule “once a mortgage always a mortgage was as clear in 1859 as it was. to-day, that 
the mortgagee could not have believed himself to be absolutely entitled, and so refused 


; . compensation for a building which the mortgagee had erected. But in a somewhat. 


o similar case from Madras (v), where a condition converting a mortgage into a sale was. 
held to be a clog on the equity of redemption, the mortgagee Who was misled by the 


-oondition into believing himself to be the absolute owner, was allowed compensation 


kor improvements. Compensation was also allowed in a Punjab case (w) where the 
mortgages who made improvements was misled by a term of the mortgage that after five 
: years the transaction was to be treated as a sale. In Narayan v. Ganesh (x) the Bombay 
High Court allowed compensation to a mortgagee who was misled by an erroneous order 

al the Court and believed himself to be absolutely entitled. In Ramappa v. Yellappa (v) 
tho mortgagee was not allowed compensation. Madgavkar, J., said: In regard to. 
improvements, seo. 51 of the Trausfer of Property Act does not appear to have been relied 
upon in the lower courts. But in any case the respondents must be taken to haye had 
notioe of the existence of Kristappa (one of the mortgagors) so that they could not be 
. said to have believed in good faith that they were entitled to the whole. Other Bombay 
.. Gases seem to have been decided irrespective of this section and to refer to improvements. 
made by a mortgagee qua mortgagee. In one case (z) a Hindu widow mortgaged property 
without legal necessity and the mortgagee with her consent reconstructed a building 
on the mortgaged property which had been destroyed by floods. On the death of 


` tho widow the reversioner was allowed to redeem without compensating the mortgagee. 
ut in a subsequent case (a) where the facts were similar Macleod, C.J., said that though 


the position of the mortgagee was not the same as that of a person who thinks he has. 
an absolute title to the property by sale yet there was an equity in his favour. The 
law as to improvements made by a mortgagee qua mortgagee is now codified in the 
ne section 63A. 


_ _. (8) Condition to be fulfilled—Two conditions must be fulfilled before the 
equity enacted in this section arises. These are 


„ (D). the person evicted must be a 3 and 


oE (e) he must have made the improvements believing in = faith that he was. 
on nee : . absolutely entitled. l l l 


155 ae wW Transferee.—The following are instances of transteress who have been given 
ve se banat of the section: a purchaser from a de facto guardian of a minor who dibheousiy k 
"Relieved that the guardian had authority to sell (b); a purchaser of a life estate who 


a Ali. L.J. 887, 116 I.C. 91, (28) A.A. 52 207; 100 L.C. 632 26 
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5 — bitty entiti (c); a pashan who was pub la pmo 

of. a larger area than he was entitled to and who in ignorance of the mistake made 
improvements on the excess area (d); a transferee under an oral sale of immoveable 
property worth Re. 100 or more (e) but not a trespasser (f). 


IUustrations. 


(1) 4 purchased the proporty of a Mahomedan minor from his mother who was 
acting as de facto guardian, believing in good faith that she had authority to sell. When 
A was evicted by the minor he was entitled to compensation for improvements that he 
had made: Durgozi Row v, Fakeer Sahib (1907) 30 Mad. 197. 


(2) A grantee of land from a Tahsildar believing himself to be absolutely entitled 


improved the land by laying out a casuarina plantation. The Collector revoked the 


grant and evicted the grantee but the latter was entitled to compensation for the improve- 
ment: Ohennapragada v. Secretary of State (1925) 48 Mad. L. J. 682, 90 I. C. 586, (38) 
A.M. 963. 


In all these cases the rule was applied when the transferee was evicted by the better 
title. But the principle of the section was applied to a case (9) where there was no 
direct eviction and n@better title. A purchaser had erected a building on land whioh 
was subject to a mortgage of which she was unaware. The Court directed the mortgagee 

to pay the cost of the improvement as a condition precedent to bringing the property 
to sale in enforcement of his mortgage. 


Again a purchaser who had nade improvements to property which he was under 
covenant to reconvey was allowed compensation when sued in specific performance of 
his covenant (). 


In a Bombay case (i) a de facto guardian of a minor sold the minor's house to the 
defendant who, believing that he had become absolutely entitled, pulled down the house 
and built a new one. The guardian had no authority to sell and when the minor attained 
majority and evicted the defendant, tho latter was allowed compensation for the improve- 
ment. The case was exactly under the section, for the minor had the better title and 
had evicted a transferee who had made improvements in good faith. Marten, C.J., 
however, observed that the section applied even when the evictor is the tranaferor. This 
dictum was not necessary as the minor was notethe transferor, his case being that the 
guardian did not represent him. It is submitted that the dictum is too broadly stated, 
for if the evictor were the transferor, other considerations would arise, and the transferor 
might be estopped from derogating from hia own grant. 


In an Allahabad case (j) a Hindu father sold his son’s share in a house without legal 
necessity, and when the vendee was evicted by the son he was allowed compensation for 
improvemenig made in good faith. Ashworth, J., seemed to think that sec, 51 would 
not apply as a defeasible title is not a defective title. It is submitted that thia is a 
distinction without a difference. The case was one of eviction by better title. 


Í Pr 


The section is not applicable to a son governed by the Dayabhags law, who k 4 | 5 5 


j improvements on the ancestral property (k). 15 5 
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eas ellen ined ean dh o Kaga an aka mania Kg a NG a 


— S a purchaser from a Hindu widow is evicted by the reversioner, he cannot claim 


compensation for improvements made by the widow (1). Nor does the section apply 
. to a person who has not himself made the improvements, but who has purchased the 
È immoveable property from the i improver (m). 


‘Trespasser.—A trespasser is not a transferee and is not entitled to compensation 
lor improvements (n). If however a trespasser acting bona fide erecta a structure he is, 
upon ejectment, entitled to remove the materials (o). There are no equities in favour 
of a trespasser (p), or of a person who is fraudulently in possession (g). In fact, the 
construction of buildings by such a person is only an aggravation of the trespass for 
which the appropriate remedy is an injunction for their removal (r). But a person who 


enscroached by mistake on adjoining land and cleared it of jungle believing it to be his own, 


-waa held to be entitled to pompensation when evicted (a). 


(5) Good faith.—Good faith is here used in the sense of the phrase as defined in the 
General Clauses Act 10 of 1897, i. e., A thing shall be deemed to be done in ‘good faith’ 
where it is in fact done honestly, whether it is done negligently or not.” It will be observed 
that the requirement of reasonable care, which occurs in secs. „38 and 41, is omitted 
in this section. That requirement would be inappropriate, for if the defect in title were 
due to want of authority or ostensible ownership and reasonable care had been exercised 
the defective title would be cured by estoppel and the question of compensation could not 
arise (t). The expression “ believing in good faith merely meafs honestly believing (u). 
Honest belief is not incompatible with negligence (v) or raistake of law (w). On the other 
hand, as said by Lord Selbourne in Agra Bank v. Barry(z), omission to investigate title may 
be evidence, if it is not explained, of a design, inconsistent with bona fide dealing, to avoid 
knowledge of the title. Accordingly it has been said that if a person consciously avoids 
making an inquiry, though he may have a belief in the matter, it would not be a belief in 

good faith (y). Thus a purchaser from a Hindu widow who omits to make inquiry as to 
* eiroumstances justifying the sale cannot be said to believe in good faith that he has 
acquired an absolute title (z). But this is not a rule of law, for the state of a man's mind 
“isa question of fact, and in exceptional cases a purchaser from a Hindu widow who sold 
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3 . by on adoption, has basa kola to bare 


believed in good faith in his absolute title (a). 
Illustrati pee ee 
| A, a Hindu widow, sold property to B in 1906. She adopted a son C in 1910. oe 
sued in 1912 to set aside another alienation by A but did not sue to set aside the sale to 


B. B assuming the sale to him was valid made improvements in 1918. But O sued. 
in 1922 to evict B and it was held that the improvements were made in good faith and 


that B was entitled to compensation: Gangadhur v. Rachappa (1929) $1 Bom. L. R 


453, 110 I. C. 182, (29) A. B. 246. 


Compensation has also been allowed where the gift was for the religious benefit of 
the widow's husband’s soul and the donee believed himself to be absolutely entitled (b). 
A person who makes improvements in anticipation of a grant cannot be said to have 
believed himself to be absolutely entitled (c). A person who ja aware that his title is 
terminable is not entitled to the benefit of the section (d). The test is whether the 
transferee had acted in the bona fide belief that he was absolutely entitled (e). 


Illustrationa. 


(1) The defendant purchased property from a Sind zomindar honestly believing . 


that he had got a good title. The zomindar’s estate had been under management, and 
under sec. 28 of the Sind Encumbered Estates Act the zemindar could not alienate beyond 
his lifetime, so that after the death gf the zemindar the defendant was evicted by his 
heir. The defendant's negligence in not discovering the defect in the title was not inoom- 
patible with good faith and hg was entitled to compensation for improvements; 
Shahabuddin v. Vahidbuz (1920) 14 8. L. R. 12, 56 I. C. 492. 


(2) The defendant purohased property from a Hindu widow without making 
inquiries as to whether the sale was justified by necessity. He made improvements, but 
as he could not have believed in good faith that he had an absolute title, he was not 
entitled to compensation when evicted by the reversioner: Nanjappa v. Peruma (1909) 
32 Mad. 530, 4 I. O. 18, 


A purchaser with notice of a prior contract of sale by his vendor is not entitled to 
compensation for improvements when evicted (f). Improvements made pending litiga- 
tion are not made in good faith, for the party knows he is running a risk and if heis in 
possession under a decree he must be aware that the decree may be reversed on appeal (g). 

e 


(54) Punjab.— The principle of the section has been followed in the Punjab where 
the Act is not in force. A person, who had made improvements in the belief that his 


title rested on an exchange, was allowed compensation by the Lahore High Court when e 


he proved to be a vendee and was evicted by a pre-emptor ($). 


(6) Court Sale.—The section does not apply to a purchaser at a Court sale, and 
a purchaser at a Court sale who has made improvements is entitled to compensation 
irrespective of any question of bona fides, when the judgment is reversed and the sale 
becomes invalid (¢). 
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| “oO Option as to compensation ] on eviction, be compensated 


W 5 either (1) by being paid the value of the improvements, or (2) by buying 
: out the better title at a valuation of the property irrespective of the improvements. It is 


settled law that the option as to the mode of compensation is that of the evictor, who can 
either pay the value of the improvements and take the land, or sell the land instead of 
evicting the transferee (j). A mortgagee who had erected a building on the property | 
‘mortgaged and who was not entitled to the benefit of the section was allowed by the 
Allahabad High Court to remove the building materials (E). It is submitted that this 
in correct, for the equity under this section does not affect the right recognized before the 
Act in Paramanick’s case (l). The Rangoon High Court has disagreed on the ground 
that this section is an exception to the principle guioguid plantatur solo, solo cedit (m). 
But this maxim does not generally apply in India—seo note English law of fixtures ” 
under seo 3. In a case (n) where the evictor had not the means to pay for the improve- 
ments the Allahabad High Court made an order requiring him to sell the property. 


(8) Valuation.—The valuation of improvements would be, as pointed out in Kider 
Nath v. Mathumal (o), not the amount expended in making the improvement, but the 
extent to which the value of the property as a marketable subject has been enhanced 
thereby. 

(8A) Lien.—The transferee has no lien on the land for the value of the improve- 
ments (p). 


(9) Improvements,—Ordinary operations of agriculture such as manuring and 

land are not improvements within the meaning of this section (g). Section 

63 A refers to improvements by a mortgagee, and the phrase there includes necessary 

repairs. But under this section repairs are not improvements (r), and it has been held 

that putting a new staircase into an old house is an ordinary repair and not an 
improvement (a). 

(10) Orops.— If the transferee has grown crops upon the land in the bona fide belief 
that he is absolutely entitled, he has the right to remove them on eviction. As ancillary to 
that right he has the right of free ingress and egress to gather end carry them away. 
This right constitutes no bar to eviction, but after the eviction the transferee has the 
right to carry away the crops (t). A similar right is reserved to a lessee of uncertain 


duration when evicted for no fault of his own, seo. 108 (i). 


The ordinary rule is that the right to growing crops passes with the sale of the land 
(ine ee ee 
eof the crops he has grown, from the purchaser (44). 


(11) Mesne Profits.—Even if a transferee is not entitled to compensation ender 


| this section, yet if a decree for mesne profits is passed against him he will be entitled to 


. —— due to his improvements.’ ese eee Oe 2 (12) of the 
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` (12) Acquiescence.—Some cases (w) and indeed some text books weni see, 8. 
n 8 acquiescence, In spite H a- 
superficial similarity the two cases rest on a totally different foundation of principle. . 
Estoppel by acquiescence occurs when the person having the better title “knows facts 
which are unknown to the other persons acting in violation of the right which those facts 
give, and does not inform them about it, but lies by and lets them run into « trap” (a) | 
The distinction between this class of case and sec. 51 is as follows :— 

(1) Estoppel by acquiescence looks to the conduct of the would-be evictor, while 

sec. 51 looks to the conduct of the person evicted. 

(2) Estoppel by acquiescence does not merely put the eviotor upon equitable terms 
but compels him to make good his representatidh and prevents him from 
evicting. Section 51 merely puts the eviotor upon equitable terms as to 
compensation. The one denies the right; the other admits the right but 
raises a plea in mitigation of it. 

(3) Estoppel by acquiescence rests on the doctrine of estoppel, while aeo. 51 reste. 
on the matim that he who comes into equity must do equity. 


In Willmott v. Barber (y) Fry, J., said It has been said that the soquiescence 
which will deprive a man of his legabrighta must amount to fraud, and in my view that 
is an abbreviated statement of a very true proposition. A man is not to be deprived of 
his legal rights unless he has actad in such a way as would make it fraudulent for him | 
to set up those rights.’’ 


To raise an estoppel by acquiescence against a plaintiff the following conditions 
must be fulfilled (z) :— 

(1) the defendant must have made a mistake about his rights, 

(2) the plaintiff, the better title, must know of the existence of his own right whioh 
is inconsistent with that claimed by the defendant, 

(3) the plaintiff must know that the defendant has made a mistake as to his rights, 

(4) the defendant must have expended money or done some act on the faith of 
his mistaken belief, 

(5) the plaintiff muab have encouraged tife defendant to spend the money or do 
the act, either directly, or by abstaining from asserting his right. 

If these conditions are fulfilled the equitable estoppel goes far beyond seo, 51. The 
party estopped is not put to terms to pay compensation but is compelled to make good 
his representation. Ashburner says (a): I I build on your land and you are estopped 
from asserting your title, I take the land; I do not merely get a charge on the land as 
against you for the money spent on the building. 

In Ramsden v. Dyson (b) Lord Kingedown said The rule of law applicable to the 
cage appears to me to be this: If a man, under a verbal agreement with a landlord for a 
certain interest in land, or what amounts to the same thing, under an expectation created. 

or encouraged by the landlord, thet he shall have a certain interest, takes posession 
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Mest, Fools paren the land, a Court of equity will compel the landlord to give effect to 
„ tuch promise or expectation.’’ This principle was applied by the Privy Council in Forbes 
v. Ralli (eh. In that case. the landiord granted a lease to the defendant “ for the purpose 
-af exooting buildings for trade.“ The defendant then asked permission to erect a residence 
` for his manager. The plaintiff replied that the lease was a permanent lease which gave 
‘the tenant the right to ereot buildings but that the rent was liable to enhancement. 
* Relying on this assurance the defendant built the residence. The plaintiff then sought 
io evict the defendant but the Privy Council held that whatever the nature of the tenancy 
in its inception, the plaintiff was estopped from questioning its permanency. Mr, Ameer 
Ali delivering the judgment of the Board said—‘“‘Estoppel prevents the plaintiff from 
evicting from their holding the defendants, whom he, the plaintiff, induced by his re- 
tation and conduct to believe that they had a fixity of tenure, although not of rent, 
in the lands that had been leased to them. It gives effect to the representation that 
induced them to act as they did.“ The rule in Ramsden v. Dyson is in India subject to the 
exception that a party building on the land of another is allowed to remove the building. 
The right of course does not exist, when the action is malafide and tortious, but when there 
is acquiescence and bona fide belief (d). In Lala Beni Ram v. Kundan Lah (e) the Privy 
Council has observed that the owner of land cannot sue for ejectment “ where he sees an- 
other person erecting-buildings upon it, and knowing that such other person is under the 
mistaken belief that the land is his own property, purposely abstains from interference 
‘with the view of claiming the building when it is erected.’’ Other Indian cases in 
which the principle is referred to are cited in footnote (f). In Nundo Kumar v. Banomali 
Gayan (9) the doctrine is explained to be outside the scope of sec. 51. 


There is a class of cases which is sometimes referred to as equitable estoppel, although 
it is really one of implied contract. The defendant has a limited interest as lessee or 
mortgagee and is aware of the plaintiff's rights, but plaintiff’s conduct has led him to 
believe that those rights will not be enforced against him, and the defendant has erected 
buildings or altered his position in consequence of such belief. In such a case a promise 
to compensate the defendant is implied. In Lala Beni Ram v. Kundan Lali (A), yearly 
tenants erected substantial buildings and then contended that they could not be evicted, 
but the Privy Council rejected this contention saying that in order to raise the equitable 
estoppel against the lessors it was encumbent on the lessees to shew that the conduct . 
of the owner, whether consisting in altstinence from int or in active intervention, 
was sufficient to justify the legal inference that they had by plain implication contracted 

t the right of tenancy under which the lessees originally obtained possession of the 
land should be changed into a perpetual right of occupation.” In many such cases the 
oonduot of the landlord is construed as an implied agreement to compensate the tenants 
when evicted (i). When a mortgagee spent money in repairing a well the consent of 


the mortgagor was implied (j). 
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But if there is no implied promise, and the tenant has made 5 or soba 
V 
déprived of his right to take back his property with all the improvements eet 
made by the tenant (i). 


* 


In a recent case before the Privy Council from Canada (m), Lord Russell of ihr 
contrasted the cases of Ramsden v. Dyson and Lala Beni Ram v. Kundan Lall and gad 
that the foundation on which reposes the right of equity to intervene is either contract or 
the existence of some fact which the legal owner is estopped from denying. : 


The following case illustrates the conditions that must be fulfilled before the rele 
of equitable estoppel can be applied: 

Bowyer in 1869 granted to Barber a lease of three acres of land for 99 years, 
and the lease contained a covenant against assignment without the consent of the 
lessor. In 1874 Barber leased one acre of the land to Willmott, who owned an 
adjacent saw mili for the remainder of his term under the head lease, and also gave 
Willmott the option of purchasing his interest in the whole three acres within 
five years. Willmott laid out large sums of money in raising the level of the land 
and converting it into a timber yard. Then in 1877 Willmott gave notice of his 
intention to exercise his option. Barber refused on the ground that his lessor — 
Bowyer refused his consent bo the assignment. Willmott sued for specific perform · 
ance of the agreement of option by Barber, and to compel Bowyer to give his 
consent. Fry, J., held that Barber could not be compelled to commit a breach of 
the covenant in the head lease and that although Bowyer was aware of the ex- 
penditure of money he was not liable because he did not know that Willmott was 
acting in ignorance of his rights, and because he was himself not aware of the 
covenant against assignment in his lease to Barber (x). 


52. During the pendency in any Court having authori 
: in the Pragina. or established on 
e limits of, the Provinces by the 
Central Government, of any suit or pro- 
ceeding which is not collusive and in which any right to 
immoveable property is directly and specifically in question, 
the property cannot be transferred or otherwise dealt with 
by any party to the suit or procèeding so as to affect the rights 
of ada 6 other party thereto under any decree or order which 
be made therein, except under the authority of me Court 
— on such terms as it may impose. 
FEæplanation.— For the purposes o this section, the pendency - 
of a sui or proceeding shall be e A party akesah 
of the presentation of ti the plaint or the institution kh the p foo 
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of by a final decrée or order 
charge of such decree or order 
„ or has. become unobtainable by. reason 
expiration of any period of limitation presoribed 

by any law for the time fo in 


0 Amendments.— This section has been amended by the Eman Act 20 of 
1089. Before the amendment it was as follows :— 


“ During the active prosecution in any Court having authority in British India 
or established beyond thg limits of British India by the Governor-General in Council, of 
a contentious suit or proceeding in which any right to immoveable property is directly 
and specifically in question, the property cannot be transferred or otherwise dealt with 

by any party to the suit or proceeding so as to effect the rights of any other party thereto 
under any decree or order which may be made therein, except under the authority of the 


Court and on such terms as it may impose.” A 


Tbe following amendments have been made by the amending Act 20 of 1929. 
The word ‘‘ pendency” has been substituted for the words active prosecution ” 
as the latter words gave rise to many conflicting decisions. The words “any suit or 
proceeding which is not collusive ” have been substituted for the words “a contentious- 
suit or proceeding.” The Explanation is new and fixes the time during which a suit is 
‘deemed to be pending for the purposes of the section. These are matters which are 
discussed in detail in the notes which follow. 


(2) Lis Pendens.—The section enacts the doctrine of lis pendene which is 
expressed in the maxim ut lite pendente nihil innovetur. The scope of the section is 
discussed in the undernoted cases (o). The principle on which the doctrine reste is explain- 
ed in the leading case of Bellamy v. Sabine (p) where Turner, L. J., said— 


“It is as I think, a doctrine common to the Courts both of Law and Equity, and reste, 
as I apprehend, upon this foundation— that it would plainly be impossible that 
any action or suit could be brought to a succesgiiemermin: 

pendente lite were permitted to prevail. The Plal f would be liable in every 
cage to be defeated by the Defendant’s alienating before the judgment or 
=. decree, and would be driven to commence his proceedings de nov), subject 


again to be defeated by the same course of preceeding.” 


| Lord Cranworth in the same case explained that ad doctrine did not rest on the 

“ground of notice. His Lordship said— | | 
It is-soarcely correct to speak of lis pendens as affecting a purchaser through the 
“ doctrine of notice, though undoubtedly the language of the Courts often vo 

_ describes its operation. It affects him not because it amounts to notice, but 

booause the law does not allow litigant parties to give to others, pending the 
litigation, rights to the property in dispute, so ss to eine the ki aaa 
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jurisdiction of the Court had once attached, it could be ousted by the trauer 
the defendant's interest, there would be no end to litigation and justice would de 


defeated (r). The rule is therefore based not on the doctrine of notice, but on expedi> : 
ency, i. e., the necessity for final adjudication (s). It is immaterial whether the alienes 


pendente lite had or had not notice of the pending proceeding (t). Story in tis Equity 


Jurisprudence says, in a passage that is frequently quoted by Courts in India, that 


the effect of the maxim is not to annul the conveyance, but only to render it subser- 


vient to the rights of the parties to the litigation (u). The section merely declares - z 
what was already law, for the doctrine was acted upon in many cases before the — 


of the Act (v). 


Registration.—It need hardly be said that it makes no differonce to the operation 


of the rule that the transfer is by registered deed while the suit is on an unregistered 
instrument (1). 


(3) Omission of the words active prosecution.”—The omission of the words 
“active prosecution ’’ simplifies the rule. These words which occurred in the section 
before it was amended were probably suggested by Lord Bacon’s order (z) which applied 
the rule whilethe suit was in fulf force without any intermission. In Kinsman v. Kinsman 


(y); Lord Lyndhurst said: ‘ Without going so far as to say with Lord Bacon that 


there must be a constant and vigorous prosecution of the suit, sti]! something should be 
done to keep it alive and in activity. Accordingly the Bombay High Court did not apply 


the rule to a sale of property which had been charged by a prior mortgage decree, because 


the decrees had not been executed for seven years (z), and in another case (a) where 


property subject to a charge for the maintenance of a Hindu widow created by a decree . 
of 1902 was sold in 1906 to a purchaser who had no notice of the charge, the same High 
Court said that the purchaso was not subject to lis pendens as the widow had taken no 


steps for four years to execute the decree. Moreover these cases assumed that the lilis 


contestatio ended with the decree, unless the decree was the inception of further proceedings — e 
80 that it was conceded that a transfer after a mortgage decree and during proceedings — 
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= eager r à delay in filing on appeal showed that the suit was not actively prosecuted’ (e). 
I England there is a system of registration of suit for the purpose of lis pendens, and 
f tho 5 are not prosecuted bona fide, the registration of the lis pendens can 
de vacated (d). The introduction’ of a similar system in India was recommended by 

“i... Jenkins, C.J. (e), on the ground that the consideration of remissness and laches must 

dead to much uncertainty in the application of the rule. It is often difficult to say if 

„tho plaintiff is responsible for the delay, and it is impossible to define exactly the 

. standard of diligence that would constitute “ active prosecution.’ The words “active 
. have accordingly disappeared from the section. 


) Whether section as amended has retrospective effect.—The question 
whether the amendment of the section by the omission of the words “ active prosecution °” 

bas retrospective effect was discussed in a Nagpur case (f). The suit was for specific 
sft: ‘performance of an agreement of sale of land. The purchaser obtained a decree, but 
3. WAS dilatory in enforcing execution of the decree. The vendor executed a mortgage 
Te. & to a third party while execution proceedings were pending and before the Court conveyance 


. was executed. The Court held that as execution proceedings had not been actively 


prosecuted and had lasted for nearly four years (from 30th June 1921,,the date of decree 

ol the Court of Appeal, till the 14th February 1925, the date of the Court conveyance) 

ee the purchaser was not protected by lis pendens, and took subject to the mortgage. 

eee Section 52 is not specified in sec. 63 of Act 20 of 1929 es one of the sections which shall 

not have retrospective effect, but the Court relied on the following clause in the 
‘section : ga. @ 


““and nothing in any other provision of this Act shall render invalid or in 
any way affect anything already done before the first day of April 1930, in any 
proceeding pending in the Court on that date.” 


| . In a Bombay case (g) decided by a single Judge, it was assumed that the section is 
not retrospective. In Madho Ram v. Kulya Nand (h) the Judicial Committee held that if 
the mortgage affected by lis pendens came into existence before the amendment of 1929 
came into force, sec. 52 as it stood before the amendment applied. In another 
case (i) the Bombay High Court held that the section is retrospective, 


eae (5) Omission of the word “contentious.”—The wani. „ contentious ” which 
Eco courred in the section before it was amendéd led to oonsidera l iculty and misunder- 
‘~~. standing. It was supposed that a suit became contentious oi when it was brought 
= the notice of the defendant by service of summons (q), or when a written statement 
ee ane led (&); and that a suit could not be contentious if it ended in an ez parte 
W * n (2), or a consent decree (m). The effect of these decisions was that a party, by 


565 Puci oa not appearing, or by consenting to a decree, could effect an alienation which would 
„% deprive the decree holder of the fruits of his judgment (x). 
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Ts law was however settled. by the judgment of the Privy Councilin the . MG 
case of Faiyas Hussin Khan v. Prag Narain (o). A mortgages sued: to enforce his a 


mortgage, but before service of summons the mortgagor effected a pulsne i 
The prior mortgagee continued his suit and brought the property to sale without’ 


the puisne mortgagee a party. The Privy Council held that after the sale the puime i 


mortgageo's right to redeem the prior mortgage was extinguished. Their Lordships gad ae 


that they were unable to agree in the view which seems to have obtained in India that a 
suit contentious in its origin and nature is not contentious within the meaning of seo. 63 of |: 


the Act of 1882 until a summons is served upon the opposite party. There seams to be no 


warrant for that view in the Act, and it certainly would lead to very inconvenient resale | 


in a country where evasion of service is probably not unknown ora matter of any gréat 
diffculty.” This passage makes it clear that the word “contentious” refers to the 
origin and nature of the suit and not to the conduct of the plaintiff with reference to ite 
prosecution. Sir Lawrence Jenkins in Krishnappa v. Shivappa (p) made the matter 
clearer still by saying that the word “ contentious is uled to introduce into the section 
a condition that the suit must be real and not collusive. 


(6) Suits decided ex parte.—It is now settled law that, in the absence of fraud 
or collusion, the doctrine of lis pendens applies to a suit which is decided ex parte (g), or 
by a compromise (r). If the suit is withdrawn and a compromise is then recorded in a 
conveyance between the parties, such compromise would not be protected by the doctrine 
of lis pendens(s). It is hardly necessary to add that when a compromise includes matters 


which do not relate to the siit, the compromise would not be protected as to such 


extraneous matter? 


(7) Lis pendens between co-defendants.—At the same time the party whose 
rights aro affected must be a party between whom and the party alienating thero is, 


an issue for decision. As in res judicata, the rule of lis pendens will not apply between 


co-defendants unless the relief claimed in the suit involves a decision betweenthem. This 
is illustrated by the following case (t). The plaintiff sued for a declaration that he 
was not bound by his sale to A nor by A's mortgage to B. In the suit A and B made 
common cause against the plaintiff and a decree was passed affirming the sale, but declar- 
ing that the plaintiff had a lien for unpaid purchase money in priority to B's mortgage. 
During the pendency of the suit the property was purchased in execution of a money 
decree against A. After the suit B filed a suit to enforce his mortgage and contended 


that the execution haser was barred by lis pendens from disputing it. But the o 


Court held that thi * of lis pendens did not apply, as there was no issue between 


(8) Compromise or consent decree.—The fact that a suit results in a cônsent 
decree is no bar to the application of the doctrine of lis pendens. As was observed in 
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sa * 2 ease (u), ee Unlese a compromises is collusive, the very fact that there is s 


4 


slows that the suit was in ite origin and nature contentious, otherwise 
gs would be nothing to compromise.” But if the compromise has not been fairly and 


(9) Not collusive —The substitution of the words any suit or proceeding which 


is not collusive” for the words “a contentious suit or proceeding ’’ does not import, 


any change in the law. It only gives effect to the judgment of the Privy Council. in 
Foiyas Hussain Khan v. Prag Narain (w), and these are the very words used by Gir 


Lawrence Jenkins in Krishnappa v. Shivappa (x). The doctrine therefore comes into 


operation from the very movement of the institution of a bona fide suit which is in no way 
collusive (y). Merely because the defendant in the suit-admitted the plaintiff’s claim, it 
would not render the suit non-contentious within the meaning of the section, as it stood 


before the amendment (z) © 


A collusive suit is not a real suit at all, not a battle, but a sham fight (a). 
A anit may be collusive in its very inception, or a decree may be obtained by collusion 
in a suit which was honestly begun. When the parties to a suit entered into an 
agreement for the express purpose of defeating the rights of a transfgree and obtained 
a decree in terms of the agreement, the rule of lis pendens did not apply (5). With 
reference to the word ‘‘ contentious ” in the old section it has been suggested that the 
doctrine of lis pendens does not apply to friendly suits hrought by agreement of parties 
to obtain a declaration by the Court of their rights (c). But such suits are neither 
fraudulent nor collusive, and there can be no doubt but that they fall within the scope 
of the section. A collusive proceeding is binding on the immediate parties but not on 
their transferees (d). 


(10) During the pendency—Explanation.— The section has now been simplified 
by the omission of the words “ active prosecution,” and it applies to transfers during 
the entire ““ pendency of the suit. The question then arises, for what period is the 
suit pending? There are many decisions on this point but these have lost much of 
their importance, for the question is to a greet extent answered by the Explanation now 
added by the Amending Aot 20 of 1929. The explanation was added to affirm the correot. 
view to be taken regarding the seas of the rule of lis pendens (e). 


are a continuation of the suit. A miscellaneous ae oomméfides with the presenta- 
tion of a petition or application. When an application to sue in forma pauperis is admitted, 


the sit is pending from the time of presentation of the application to the Court (f) but not 


if it is rejected (g). If the plaint is presented m & Court ot higher grade, and is returned for 


* W encod In: Mba: compromiso WIN Bot patakenan. Ne 
— (0). 
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Breh tthe Court of lowest grado competent o try it, hn vuit ia pending from the 
Wa A eee ee 15 of the Code of Civil Procedure is only, aymatter of 
procedure (h). Ifthe plaintiff's valuation is disputed and the plaint ret inquiry 
for presentation to a Court of higher grade, an alienation effected in the interval is affected * 

by the doctrine of lis pendens (i). On the other hand it has been held that if the plaint is . 
insufficiently stamped and is rejected and is then represented after making good the defi. . 
ciency, an alienation between the two dates of presentation would not be subjected to lie 
pendens (J). If however the Court does not return the plaint but recovers the deficit fee, 
the principle of lis pendens would apply (k). If a suit is dismissed for default and then 
restored, the order of restoration relates back and a transfer after dismissal and before 
restoration is subject to lis pendens (I). But an amendment of the plaint will not relate 
back for the purpose of lis pendens. So also if a suit is instituted into a wrong Court which 
has no jurisdiction and was returned for presentation to the proper Court an alienation 
effected before its presentation to the proper Court is not affected by lis pendens (m). In an 
Allahabad case (n) the suit was to cancel a deed of gift, but the plaint omitted reference 
to a particular property which the defendant sold before it was included in the suit by 
an amendment of the plaint. The Court held that the sale was not affected by the 
doctrine of lis pendens. Where, however, the property is transferred after an application 
has been made for amendment to include the property but before the order for amendment 
has actually been made the section will apply, for the order for amendment will relate 
back to the date of the application. This will be so even when the transfer 
is made by the heir of a deceased dependant before such heir has been brought on tho 
record (o). 


An appeal or execution proceeding is a continuation of the suit and lis pendeng 
continues during the appeal or execution (p). A lease from a decree-holder will not bind 
his adversary if the decree is reversed on appeal (q). Even after the dismissal of a suit a 
purchaser is subject to lis pendeng, if an appeal is afterwards filed (r). There is a case 
from Bombay which seemed to hold that lis pendens terminated with the deoree (a). 
With this exception, cases under the old section recognized that lis pendens may | 
continue after the decree. A suit for sale on a mortgage is pending after the preli- 
minary decree for sale (t) and until the security is realised for the satisfaction of the 
judgment creditor (u). A suit for foreclosure is pending until decree absolute for 
` foreclosure (v). A suit to enforce a mortgage by sale continues after the decree niet for 
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Illustrations. 

(1) 4 . B sued on the mortgage and obtained a decree 
nisi for foreclosure. Before the decree was made absolute, A sold the property to C. 
Tuo decree for foreclosure was made absolute and it was held that O was not entitled to 
redeem. If he had purchased before suit, he would have been entitled to redeem though 
not made a party. But as his purchase was pendente lite he was bound by the decree : 
Pareotam v. Ohheda Lal (1907) 29 All. 76. 

(2) 4 mortgaged property to B. B sued A on the mortgage and obtained a deoree 
for sale. While this decree was in execution, A leased the property to C for ten years. 
B brought the property to sale and purchased it himself. As O's lease was affected 
by the rule of lis pendens, it was held that B was entitled to evict O: Nisar Husain v. 
Sundar Lal (1928) 50 All. 202, 104 I. C. 292, (27) A.A. 657; Ram Rup v. Special Manager, ` 
Court of Wards, Balrampur Estate (1934) 9 Luck. 365, 147 I. C. 910, (34) A. O. 55. 

(3) 4 mortgaged property to B. B sued on his mortgage and obtained a prelimi- 
nary decree for sale. A then made a usufructuary mortgage of the same property in 
favour of C. B obtained a final decree for sale and in execution the property was sold 
and purchased by D. O's usufructuary mortgage was invalid as against D under the 
rule of lis pendens. D was entitled to recover pogsession from C and to recover also all 
rents collected by O from the date of D's purchase: Nagendra v. Sarat Kamini (1922) 
26 Cal. W. N. 386, 66 I. C. 879, (22) A. C. 235. 0 

. (4) 4, as executor of the deceased owner mortgaged an entire taluk to B. After- 
wards O, an ¢ co-sharer in the taluk mortgaged his } share to D. B filed a suit on his 
mortgage but did not implead D. During the pendency of B's suit E purchased } share 
from one of the co-sharers. B obtained final decree for sale in his suit and purchased 

the property in the court sale and transferred his interest to Z. D then filed his suit on his 
| mortgage and obtained a final decree for sale and purchased the mortgaged property 
“4.6, T share himself at court sale. D then filed a suit against B and I for redeeming B’s 
mortgage of the whole taluk. Held that as between B and D, D was entitled to redeem 
the whole taluk and not merely the } share, because not having been impleaded as a 
defendant in B's suit his right of redemption remained intact. Held further that 7 
having purchased $ share during the pendency of B's suit, as between B and , L's right 
was subject to B's rights as purchaser in the court sale in execution of the final decree in 
B's suit but as between D who was not a party to B's suit and Z there was no question of 
dis pendens and E's right to redeem remained intact and I having stepped into B's rights 

D could only be entitled to redeem § ofche taluk: Amulya Krishna v. Raruli Pioneer Co- 

operative Bank Lid. (1940) A.C. 150, 70 C. L. J. 397, 187 I. C. 416. See also Md. Juman 


Lia v. Alkali Mudiani (1948) A. C. 577, 47 C. W. N. 682, 77C.L.J. 162, 210 J. C. 67. 


A purchaser from a defendant, who is being sued for possession and against whom 
i a a deoree for possesaion and mesne profit is made, takes subject to the decree, and the 
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enters into possession (z). 
The Explanation enacts what had already been decided, namely, the 


of lis pendens applies not only during the pendency of the suit, but also of the appeal a 


which finally disposes of the suit; and if the decree is executory until satisfaction of the. 
decree by execution or until farther execution is barred by limitation (a). 


Applications for review or revision.—-The Explanation would appear to — 
applications for review or revision. An alienation in the interval between a final 
and an application for review or revision would not, it seems, be subject to the rule of 


lis pendens. But an alienation while such an application was pending would no doubt 


be subject to the order made thereon. There is one case on the point, but it is a curious 
case, for although the application for review was successful, and a money decree was 
altered into a mortgage decree, yet the Court refused to apply the principle of the section 
as there had been a delay in applying for a review (b). 0 


O. 21, r. 63.— The Explanation seems to exclude a transfer in the interval between 
an order made on a claim in execution proceedings and the subsequent suit under O. 21, 
r. 63. The right of suit under O. 21, r. 63 is not personal and a suit by a purchaser 
from the unsuccessful glaimant will lie. Such a purchase is not affected by sec. 52 (e). 
Where the transfer was made by the judgment debtor after an order allowing the claim 
and the deoree-holder sued the successful claimant sec, 52 did not apply (d) because the 
judgment debtor was not a party o the suit. But in oases where the deoree-holder 
sued the successful clairaant who had transferred the property after the order allowing 
the claim and before the suit unger O. 21, r. 63, it has been held that the transferee, 
though not a party, is bound because the suit was a continuation of the claim proceed- 
ings (e). It is submitted that this is no longer law. The claim proceedings terminate 
with the order under O. 21, r. 63, and if the transfer is made after that order, it is 
necessary to make the transferee a party. 


Proceeding.—A proceeding before a Settlement Officer is not a proceeding which 
can operate as a lis pendens under this section (f). But a Registrar of Co-operative 
Societies is a Court and a proceeding under rule 14 of the Co-operative Societies Act 20f 


1912 operates as lis pendene (9). 


(il) Any Party.— These words are not merely descriptive but refer to the 
time when the transaction takes Place. A puisne mortgagee who is not joined as a 
party in a prior mortgagee’s suit is not a party and an assignment by him during 
the suit is not affected by lis pendens although the assignee is subsequently Joined 
in the suit (A). 
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an Ahe the rights —The purchaser pendente lite is bound-by tho n of 
iho litigation (:). If the other party has assented to the transfer, he cannot afterwards 
i on the ground of lis pendens (J). In an Allahabad case (k), A sued to 


7 EK ‘recover possession of an immoveable property from B. While this suit was pending 


A mortgaged the property to C. The suit for possession ended in a compromise, by 
which half the property was allotted to A and the other half to B, and one of the terms 
of the compromise was that B should discharge the mortgage. C then sued to enforce 
his mortgage. A’s half share was of course liable; but as the mortgage was executed 
pendente lite the half share of B was not liable. If B had assented to the mortgage 
his share would have been liable. But his agreement to discharge the mortgage 
‘was subsequent to the mortgage and created a personal liability, not to C, but to A. 

O could recover on the personal liability ngala A and then A could sue B for an 
indemnity. 


A compromise of a dispute as to the transfer of an equity of redemption, after a 
redemption suit had been filed, was held not to affect the rights of the mortgagee, as 
both the transferor and the transferee were parties to the redemption suit ()). A 
compromise of a partition suit by which a father surrenders his interest to his minor sons 
and appoints trustees to manage the property for their benefit and to pay the family 
` debts is not within the scope of this section (m). | 


In a Madras case (n) a creditor sold property of a deceased debtor i in execution of a 
decree against the widow as his legal representative. The sale was held pending a suit 
by a legatee in which his right to represent the deceased debtor was established. The 
Court held that as the widow was also a legal representative of the deceased and as the 
legatee claimed the property as representing the decegsed, his rights were not affected. 
This is true, but the legatee’s suit was to establish a personal right and could not operate 
as a lis pendens. The section expressly provides for all cases of decrees in suits relating 
to immoveable property whether they involve a mortgage or a charge or recovery of 
possession. It makes no exception in favour of a bona fide transferee for value 
without notice (o). An estoppel under sec. 41 cannot override the provisions 
- of seo, 52 (p). ; 


(13) Transfer before suit.— A transfer before suit is not subject to lis pendens (q). 
In Umes Ohunder v. Mst. Zahoor Fatima (r) property was sold in execution of a decree 
of a prior mortgagee. The plaintiff claimed under puisne mortgages, executed, some 
before, and some after, the prior mo: ee’s suit. He had not been made a party and 
sued to redeem the prior mortgagee. Privy Council held that the right to redeem 
could be exercised only by virtue of the puisne mortgages executed before the suit. As 
4 the puisne mortgages executed during the pendency of the suit their Lordships said : 
““But if the transfer took place pendenie lite, the transferee must take his interest subject 
to the incidents of the suit; and one of those is that a purchaser under the decree will get 
“a good title against all persons whom the suit binds.” A transfer by a person before 
hois madea party is not affected by the rule of lis pendens (o). But a transfer by a person 
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0 “s is tho legal representative of a deceased defendant in a pending hid made 2 to E 

: dis being substituted in the place of the deceased defendant is hit by- a doctrine (ti. 
ee es oe ee a Se aaa eee : 
gage itself and not the subsequent sale in execution (u). 


Illustration. Ly 
A makes a gift of land to B. C sues A for possession of the land. While this suit 
is pending B transfers the land to D. 4 dies and C obtains a decree for possession against 
B as legal representative of A. Is D’s title affected by the rule of lis pendens so as to be 
subject to C’s decree? No, because (1) A’s gift was before the suit, and (2) B was not 
'a party to the suit at the time of the transfer by B to D: Bala Ramchandra v. Danin, 
(1925) 27 Bom. L.R. 38, 86 I.C. 126, (25) A.B. 176. 


Subsequent registration.—It matters not that the deed was registered after the suit, 
if the deed was executed before the filing of the suit (v). This is because under seo. 47 
of the Registration Act, 1908, a deed operates from date of execution and not from date 
of registration. 


(14) Right before suit.—When the rule is applied to a transfer pendente lite, it 
will not affect a right existing before the suit. If a puisne mortgagee sues for sale on 
his mortgage the pgoperty will be sold subject to the rights of the prior mortgagee (w). 
A sale in pursuance of a decree on a mortgage executed before suit is not affected by 


dis pendens (zx). 
i ° Tllustration. 
A mortgages property fist to B, and then to C. C sues A on his mortgage and 


pending the suit A sells the property to B. The sale having boen made pendente lite is 


subject to the decree in C's suit. But A’s right under his prior mortgage is not affeoted : 
Lachmin Narain v. Koteshar (1880) 2 All. 826. 


A resale by the vendee during a suit for pre-emption is affected by the rule of lie 
pendens, even though the sale be to the original vendor (y), but if the purchaser has a 
‘superior right of pre-emption that right will not be affected (2). If the purchaser has 
an equal right of pre-emption the proper procedure is to divide the property between 
the two pre-emptors equally (a). But the Lahore High Court considers that if the 


purchaser has an equal right of pre-emption the purchase is not affected by the 
doctrine of lis pendens (b). 


A mortgagee who has an express power of sale without the intervention of the 
Court does not lose his remedy on the mortgagor filing a suit for redemption (c). 


“© Nallakumara Goundan v. Pappayi Ammal (y) Bhikhi Mal v. Debi Sahat (1925) 47 Alf 928, 
(1045) A.M. 219. ag I. C. 219, (20) A.A. 179; Kehar 


(u) Natesa Chettiar v. Subbunarayana poe J 1025) 47 All. 625, BA I, 05 
») Venkataramana Reddi aa (825 26) 88 ic 96) A.A. 
9 (1922) 4 41 Mad. L.J. 308, 70 LO. 212, res) Kedar Nath v. Bankey Lal 
9 dissenting Tilakdhari v (911) 11 LO, 645. 
Gour Narain (1020) 6 Pat, T.J. 715, 86 (3) Malik h Shiam Lal (1920) 27 AN. 
LC. 290, ('21) AP. 150; v. I. J. 587, ne, LC. 48, (20) AA. 440: 
Ramaswami (1916) 82 1.C. 31; Mahmud’ K Khuda | Bakhsh | 1 
L. J. 456, 87 I. O. Ky 8 s i (leas aa 185 Sherif, Husai 5 (20) A. aa 
Kanti Ram v, K 22 Cal. 33; Jagar (1931 : allie: 
ia ging Narain v. Keteshar Nath (1878) $ 186 16. 4 yi cit anj 1. 24. =. 
$ enkatarama ° 3 NE 
Chetty (1024) 46 Mad. L3. 268, 77 Lo. | ® ELE 188. 28428 2 a an, o 
804, (24) A. M. 449 F.B. a e (aer A Tah ai 
a r P 130 16 200, (33). Ait Bee Mad. 86 192 LG. 71 700 yên oo 
kake reer c | 0 ah, ae ee 
den A.C, 394, 46 . x. isn Hp a Bom. 24 


“THR TRANSFER OF: PROPERTY aor. 


e Dhonendro Chunder (d) the dean purchased property in exe- 


3 ue 8. = eee of a money decree against the mortgagor while a wulf for foreclosure was pending 


bub the Privy Council held that as the property had been attached in exeoution proceedings 


ae ‘before the execution of the mortgage, the defendant held by title paramount and was 
not affected by lis pendens. In this case, however, the property was in the mofussil and 
the decree was a decree for sale, made by the Supreme Court at Calcutta in its equity 


jurisdiction, and as equity acts in personam the decree was in substance a deoree that 


the parties should concur in conveying and selling the property to the purchaser. The 


Oourt had no jurisdiction over the property and therefore the suit could not operate as a 
is pendens. Otherwise the principle of Motilal v. Karrabuldin (e) would have applied, 


mw 


for in that case it was held that an attachment before suit does not lee the operation 
of the doctrine of lie pendens. 


(15) Section 52 excludes section 41.—See note under the same heading under 


. 900.41. On the same principle a purchaser pendente lite who makes improvements cannot, 


it is submitted, claim the berfofit of seo. 51. The point was raised but not decided in the 


- undernoted oase (f). 


(16) British Court.—A suit in a foreign Court cannot operate as a lis pendens (g). 


The section does not apply unless the suit is pending in a British Court, i. e., a Court exer- 


oising jurisdiction in British India or a Court established without British India under the 
Foreign Jurisdiction Order in Council. The Privy Council is not a foreign Court for it 
exercises jurisdiction in British India (A). The Court must also be a Court having 


‘jurisdiction, i. e., competency to try the suit (6). A HigÉ Court is unger the Letters Patent 


empowered to try a suit for land in the mofussil if part of the land is within the local 
limits of its jurisdiction and leave of the Court has bedn obtained. In such a case a 
mortgage suit for land partly situate in the mofussil and filed in the High Court will 
operate as a lis pendens (j). Buta suit on a mortgage of land in the mofussil tried in the 
Supreme Court at Calcutta in its equity jurisdiction, did not constitute a lis pendens, 
as the Court had no jurisdiction over the land and its decree was in personam and did 
not affect title to immoveable property (k). Similarly, when a Hindu widow gave a 


. Jease of land in the mofussil while an equity suit against her husband’s exeoutor was 


pending in the Supreme Court at Caloutta, the lease was not affected by the doctrine of 
lis pendens as the Supreme Court had no jurisdiction over land in the mofussil (I). If 
the Court has jurisdiction, it matters not that under sec. 15 of the Code of Civil Procedure 
the suit should have been filed in a Court of lower grade (m). 


(17) Moveables.—The doctrine of lis pendens does not apply to moveables (n). 
If ornaments are pledged pending a suit for their recovery, the pledgee does not take 


. subject to the decree (o). 


(18) The right to immoveable property must be directly and specifically in 


WA dusstion.—It is of the essence of the rule of lis pendens that a right to immoveable 


(d) (1872) 14 M. I. A. 101, 8 Beng. L. R. 122 P.C. | (j) Kiernander v. Benimadhab (1981) 58 Cal. 
(e) (iss) 25 Cal. 170, 26 I.A. 170 508, 184 LO, 561, (SI) A.O. 768. 
0 d A E (k) Anundo Moyee v. Dhonendro Chunder er (1872) : 
14 M. I. A. 101. "8 Beng. L. R. 122 P 


* v. British India Corporation 
wig ome All, L.J. 64, 136 I.O. 78, 32) | (yy Bissonath v. Radha Kristo = 11 W.R. 


(9) Palani eng- Subramanyan Chetti (1806) (m) Tangor Majhi v. Jaladhari a 14 cal. 


: ; 6 LC. 691. 

(à) Bowles v. Bowles (1884) 8 Bom. 571. (n) Govind Baba v. Jijibat (1912) 36 Bom. 

i) AH Shah v. Husain Bakhsh (1879) 1 All. 688; _ 189, 18 wi, 840; Nun v. Buckley 

0 Nathu a Si pert 188 I.C. 6 (1864) 8 ng A ak 
‘arastinha 0). Govind 8 7. supra. 

Fass A. B. 121, wuninga T. 895, 39 Talari Keva v. i (1016) 


L. R. 1287, 174 I.C. 116. l 16 Mad. L.T. 158, 25 I. 


Property is direotiy and epecifivally in question in the suit (p). 88 dis- 5 
Putes for money, where no property is in dispute, is referred to arbitration and an award | ©: 
n made creating a charge for payment of the amount and a judgment is passed onanoh / 
an award the doctrine of lis pendens does not apply (a). Not only must the right to 
immoveable property be directly and specifically in question in the suit, but the des ~~ 
aription of the property in the pleadings niust be sufficient to identify the property (till. 
On the other hand, it is not sufficient to specify the property if the right to ibis noù © >. 
directly in issue. Thus when a Hindu widow sued her stepson for maintenance, and 

merely specified the items of property in his possession it was held that the suit did not 
operate as lis pendens (s). But where the widow not only specified the property, but 
claimed that her maintenance should be charged upon it, it was held that the suit did 
operate as lis pendens (t). The doctrine is not applicable in favour of a third party. 
Where the only point which arises for decision in the suit was whether a deed of settlement 
was true or false, it cannot be said that any right toimmoveable property was in question, 
and therefore seo. 52 cannot apply. Nor can it be invoked by a party who was not a party 
to the suit (u). A suit for a declaration of a charge upon specific immoveable property 
falls within the purview of this section (v). 


The property transferred or dealt with must be property actually in litigation (w). 
Thus if A files a sujt against B to establish a right of pre-emption in respect of a purchase 
by B of property X, and B during the pendency of the suit acquires property Y by gift 
from another co-sharer and so himself becomes a co-sharer not liable to be pre-empted, 
no question of lis pendens can arise, for the property in suit has not been transferred. 
See para. (ix) infra *Suit for pre-emption.’ 


(i) Suit in which no right to immoveable property is in question.—Suits in which no 
right to immoveable property is in question are outside the scope of the section. Such 
suits are suits for debt or damages whore the claim is limited to a money demand (2), 
or a suit for the recovery of specific moveables (y), or a suit for an account (z), or a 
suit for rent of an agricultural holding (a), or an application for a personal decree under 
0. 34, r. 6, to the Code of Civil Procedure, 1908, when the net sale proceeds are insufficient 
to satisfy the mortgage decree (b). A transfer of immoveable property during a suit 
for debt or damages may, however, be attacked under sec. 53 as a fraud on creditors, 
A sues B for debt. During the pendency of the suit B makes a gift of his immoveable 
property to C in order to put it out of the reach of A and other creditors. The transfer 
by gift is not subject to lis pendena, but it may be attacked as a fraud on creditors under 
sec. 53. 


(ii) Suit for maintenance.— A suit by a Hindu wife for maintenance against her 


husband is a personal mit and arene from the husband during the pendency of the 
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es 2 i “atii b not affected by the rule of lis pendens (e). i | 
Ais. MB euit for maintenance by a Hindu widow in which sho claims to have her maintenance 
“lo. yl: Bade «charge on specific immoveable property mentioned in the pisah and 4 —— is 
ae i i passed creating a charge on such property (d). ö 
Iii) Oreditor s suit against heire.—A e 
Sve capacity to recover & debt out of the assets of a deceased debtor does not create a 
so as to affect with lis pendens a mortgagee of the heir (e). A transfer pending a 
suit by a Mahomedan woman for dower claiming a charge on her husband’s property 
generally is not affected by lis pendens (f). This is because the specific property transferred 
is not in suit. But a transfer by an heir pending an administration suit. by a Mahomedan 
widow to recover her dower debt out of immoveable property left by her husband and 
her share in his estate is affected by lie pendens, if a decree is passed in the suit creating 
a charge on the property for payment of the dower (g). 


a (tv) Administration suit®—A suit for the administration of the estate of a deceased 
person may be brought by a creditor, or an heir, or a residuary legatee under the will 
of the deceased. The suit again may be brought against an heir in possession of the 

_ estate or against the executor or administrator of the estate of the deceased. The general 
rule as regards administration suits was thus stated by the Privy Council i in Chutterput 
Singh v. Maharaj Bahadoor (h) :— 


“When the estate of a deceased person is under administration by the 
Court or out of Court, a purchaser from a residifary legatee or heir buys subject 
to any disposition which has been or may be made of the “deceased’s estate in 
due course of the administration. In fact, the fight of the residuary legatee 
or heir is only to share in the ultimate residue which may remain for final distri- 
bution after the liabilities of the estate, including the expenses of administration, 
have been satisfied.“ 


The above passage was quoted by the High Court of Calcutta (i) in an administration 
suit by a creditor against the heirs of the deceased, of which the facts are stated in ill. 
(1) below. 
As to administration suits against an executor or administrator, the rule followed 
by the High Court of Rangoon (j) is as follows :— 
“Where a creditor or one of the next-of-kin institutes an administration 
action against an executor or administrator, the mere institution of the action 
or obtaining of mere administration decree does not ordinarily deprive the 
a executor or administrator of the general power to dispose of assets, unless and 
until the plaintiff has obtained an order appointing a receiver of the estate or at 
least an ‘njunction restraining the executor or administrator from exercising 
the powers vested in the executor or administrator.“ 


1927) 62 Mad. e Hossein v. Dooli Chund (1878 
ba Enry 1 5 * TE 808, (21) A AM gèn 05 = a Oal. 402, 6 LA. 211. i 
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LIS PENDENS.. Ya “ay.” 


2 transfer, therefore, by an executor or administrator pending the suit, has been 
- held not to be subject to the rule of lis pendens. If the case is governed by seo. 307 
of the Indian Succession Act, 1925 (sec. 90 of the Probate and Administration Act, 1881), 
the administrator may not transfer any immoveable property without the previous 
permission of the Court by which the letters of administration were granted; a 
transfer without such permission is voidable under the same section at the 
instance of any other person interested in the property (k). Chuéterput Singh v. 
Maharaj Bahadoor, mentioned above, was applied by the Judicial Committee in a later 
case (I). The suit in that case was to ascertain and administer the trust under a deed. 
A decree was passed in the suit declaring one of the parties entitled to a one-sixth share 
in the surplus income and that the trustees should have their costs out of the trust property. 
The beneficiary thereupon mortgaged his share. Under a later order in the suit part of 
the property was sold to realise the trustees’ costa. It was held that the mortgagee’s 
rights were subject to the sale, and the mortgage was consequently not an incumbrance 
upon the title of the purchasers. In delivering the judgment of the Board, Viscount 
Summer said: The principle laid down in Chutterput Singh v. Maharaj Bahadoor 
applies equally to the suit now in question as to the case of a suit for the administration 
of the estate of a deceased person, which was the matter then before their Lordships.” 


e Illustrations. 

(1) A lends money to B on a pledge of jewels. B dies intestate leaving three sons. 
A sues the sons for repayment of the loan, for sale of the jewels, and, if necessary, 
for administration of B’s estate. In April 1919 a decree is passed for sale of the jewels 
with liberty to apply for an administration order in case there is a deficit on the sale. 
The jewels are sold and theré®is a deficit. A applies for an administration order. On 
the 2nd July 1920 a preliminary decree is made for the administration of the estate. 
During the pendency of the suit some of the properties forming part of B's estate are mort- 
gaged by his sons. The mortgages subsequent to the 2nd July 1920 are subject to lis 
pendens. The mortgages before that date are not subject to lis pendens. As to these 
mortgages the Court said that a transfer of property could not be subject to the rule of 
lis pendens unless the specific property was mentioned in the pleadings and the right to 
such property was directly and specifically in question, and that these conditions were not 
present in the case. The Court also observed that it could not be said merely because there 
was a general prayer that if it became necessary an order for administration should 
be made that there was a right to immoveable property directly and specifically in question 
in the suit: Bepinkrthsna v. Byomkesh (19244 51 Cal. 1033, 84 I. C. 880, (25) A. C. 395. 


(2) 4, an heir of the intestate, filed a general administration suit against another heir 
in possession of the estate, and the Court made a preliminary decree for the administration 
of the estate. So far there was no lis pendens. But in the course of proceedings before the 
Commissioner a plot of land in the possession of B was claimed as a part of the estate and 
the Commissioner reported in favour of the claim. After the report B sold the land. The 
= was subject to lis pendens as the Commissioner's report put the right to the land 
in question: K. Y. Ohettyar Firm v. Jamila (1930) 7 Rang. 734, 121 I. C. 

792, (30) A. R. 132. i 


(v) Suit for cancellation of deed of trust.—A suit for the cancellation of a deed of 
trust and for reconveyance of the immoveable property specified in the deed is within 


an 


the rule of lis pendens (m), but a suit in which the only question was ere | 


settlement was true or false, is not a suit within the rule (x). 
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(iy ... rule of lis pendens in applicable to suita for 
. performance of contracts to transfer immoveable property (o). 


Tustrati 


* AGA eae ce But B on the 8th February 1907 agreed 
to grant a permanent lease of the same land to O. O sued for specific performanoe of the 
agreement of lease, and while this suit was pending against him, B sold the land to A. 
The suit was decreed and O's title as permanent lessee related back to the 8th February 
1907. The sale to A was subject to C’s decree, and O as assignee of the reversion was 
entitled to recover rent from A from that date: Jahar Lal v. Bhupendra ‘Nath (1922) 
49, Cal. 495, 67 I. C. 108, (22) A. C. 412. 


(vii) Suit on morigage.— The rule applies to suits on mortgages (p); but a suit 
which is based on a mortgage and in which a money decree is given is not, as long as the 
decree stands unreversed, a syit in which a right to immoveable property is directly and 
specifically in question (g). A lessee from a mortgagor during the pendency of a suit 
to enforce the mortgage is not entitled to resist the claim for possession of the auction 
purchaser at the sale in execution of the decree on the mortgage (r); but where the Agra 
Tenancy Act, 1926, 3 of 1926, applies he can only be evicted under the provisions of that 
Act (e). A payment of rent by a lessee to a mortgagor on a lease granted pending the 
mortgagee’s suit to enforce the mortgage is not binding on the mortgagee (t). A puisne 
mortgagee who purchases the equity of redemption during the pendency of foreclosure 
proceedings by a prior mortgagee is affected by lis pengiens. If he does not redeem the 
prior mortgagee, the foreclosure decree may be executed against him (u). In a case 
before the Act an application to file an award directing the sale of mortgaged property 
was held to operate as a lis pendens. (v) 


A suit to enforce contribution to a mortgage debt under seo. 82 of this Act constitutes 
a lis pendens and the purchaser of the property pending the suit will be subject to the 
right of contribution decreed against it (w). 


~ : (viii) Suit for partition.—A partition suit operates as lis pendens with the result 


. that the purchaser of an undivided share pending the suit takes only that property which 

pa E is allotted on partition to his vendor (z). A contrary decision in Calcutta proceeds on 

ery (0) Jahar Lal Bhutra v. Bhupendra Nath (1022) Cal. W. N. 855 17 I. C. 1; Nageshar Tewa 
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ae än erroneous view of the word contentions (y). In that case, two defendante granted s ae 
„ lea for seven years of one of the properties pending a suit for partition and the plaintiff 


to whom the property was allotted by the decree was held to be bound by the lease. 


This was erroneous and contrary to the principle that any dealing with the property. 
during the pendency of the suit should be without prejudice to the rights of the parties. 
In a later case the Calcutta High Court held that if co-sharers mortgage their interests 


pending a partition suit the mortgage is subject to, and the purchaser at the salo under 


the mortgage will be bound by, all the proceedings in the partition suit (2). 


Again in 


another case (a) the same High Court applied the rule of lis pendens to a partition suit. 
A member of an undivided Hindu family consisting of six sons and a mother governed 
by the Bengal school, sued for partition. One of the sons sold his share to a stranger 


during the pendency of the suit. 


On partition the mother’s inchoate right to a share | 


ripened into an absolute right and tho vendee was therefore entitled only to a seventh 
share. The mother’s right only accrues when the Property is partitioned. Therefore 


when a mortgagee obtained a preliminary decree for sale 


efore the partition suit was 


filed, and then purchased the property, the purchase was of the intorest of all parties 
and the mother could not claim a share, for no partition had been effected (b). When 
A mortgaged property pending a partition suit between him and B, the mortgage 
was effective as to the share allotted to A but void as to the share allotted to B (c). 


(ix) Suit for pre-emption.—A suit for pre-emption involves a right to specific 


immoveable property and is therefore within the sootion (d). 


No dealing with the property 


after a pre-emption suit has befn filed can affect the rights of tho plaintiff (e). See 


note (14) above, “Right before suit.“ 


Illustration. 


A solls land to B in respect of which C has a right of pre-emption. O files a suit 
to pre-empt tho land, against A and B. A weck after tho institution of the suit B reselis 


the land to 4, and files a written statement that C has no cause of action. The resale 


was pendente lite and could not affect C's rights. C’s suit was decreed: Kahar Singh 
v. Jahangir Singh (1925) 47 All. 625, 88 I. C. 761, (28) A. A. 487. 


The customary right of pre-emption according to the decisions of the Allahabad 
High. Court (f) must subsist up to the date of the decree and this rule has received 
statutory recognition in sec. 19 of the Agra Pre-emption Act 2 of 1922. Accordingly an 
acquisition by the defendant, by gift, during a pre-emption suit, of a sbare in the mahal 
will defeat the plaintiff pre-emptor's suit (gf In Hans Nath v. Ragho Prasad (h) the 
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“Privy Council pointed out that the doctrine of lie pendens is limited to a dealing with 


„bo immoveable property actually in suit and therefore does not apply to the acquisition 


— 
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05 7 Abedin v. Hyderali. Khan (1028 
fe @ ts Cal. 701, 111 I.C. 340, (28 Ro 441 
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|. by a party of a different property to establish a status of co-sharer not liable to be 
:. pre-empted. The Agra Pre-emption Act 2 of 1922 has been amended by U.P. Act of 
1929, sec. 5, of which enacts that a right of pre-emption cannot be defeated by a gift 


subsequent to suit. . 


(.) Suit for rent.—A suit for rent is primarily a suit for money and does not con- 
stitute a lis pendens, for no right to immoveable property is directly and specially in 


question. This is so even when, as between a zemindar and a patnidar or between a 


patnidar and a darpatnidar, the decree for rent is a charge on the property. For a suit 
for rent cannot be regarded as a suit to claim a charge on specific property (i). 


(as) Award proceedings.—Where a private award creates a charge for maintenance, 
the presentation of an application to file the award must be regarded as a plaint and the 


| commencement of a lis pendéns (j). 


(18) Lease by a mortgagor.—As already stated a lessee from a mortgagor, on a 
lease granted pending the mortgagee's suit for sale, is not entitled to resist a claim for 
possession by the auction purchaser at the Court sale (k). In some cases it has been held 
that yearly leases by a mortgagor in possession are not within the rule as they are not 
prejudicial to the mortgagee s security (). A mortgagor in possession has now a statutory 
power to lease under sec. 65A and it is submitted that a lease granted by a mortgagor 
under this statutory power pending a suit by the mortgagee would be subject to the rules 
of lis pendens, for otherwise it would convert the mortgagee’s estdte into one expectant. 
on the term created by the lease. But where it was foumd that such rights could not be 
a fſeoted, it was held that the lease was not invalid (m). 


(19) Misdescription.—A misdescription of the land in the pleadings will prevent 
the operation of the doctrine of lis pendens (n); but not if in spite of the misdescription 
the land is sufficiently identified (o). An alience who is aware of the identity of the 
property will be affected by lis ꝓendens in spite of the misdescription (p). 


(20) Transferred or otherwise dealt with.—The word “transferred” refers 
to sales, mortgages, leases and exchanges. But the meaning of the words otherwise 
dealt with” is not so clear. They would probably include such transactions as a release 
or a surrender. They have been held to include a contract of sale (g) and a partition 
between co-defendants (r). They also apply to any collusive decree (a) or compromise (t) 
by which the title of a party is affected during the pendency of a suit, for the principle 
underlying the section is that a litigating party is exempted from taking notice of a 


title acquired during the litigation. The principle of the section has even been applied 


when in execution of a decree for an injunction to remove an obstruction to a passage,. 
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l ‘is found that another obstruction has also been erected after the suit was Bled. - 


“Mla-other obstruction was also removed in execution, so that the plaintiff should not be 
"“#bmpêlled to file another suit (u). An adoption, however, stands on a different footing: 
and cannot be treated as « dealing with property pendente lite (v). An admission before 
Sub · Registrar of execution of a sale deed is nots dealing with property (w). 

(21) Involuntary alienations.— Court sales.—Section 52 is limited by seo. 2 (d), 
and, strictly speaking, does not apply to Court sales. Some old cases do so limit the 
application of the rule (z). But it is now settled law that though the section itself may 
not apply to involuntary alienations, the principle of lis pendens applies to such aliena- 
tion. This is the effect of three Privy Council cases(y), and of an overwhelming masa of 
authority both before and after the pronouncements of the Privy Council (z). Buta sale 
by the Official Receiver of the property of the insolvent is a private sale and is governed 
by seo. 52 (a). 


2 
Illustrations. 


(1) A has mortgaged property to B. B sues A on the mortgage and obtains 
a decree forsale. While B’s suit is pending a third person obtains a money decree against 
A and the property is sold in execution of the money decree and purchased by C. 
C's purchase is subject to lie pendens. In fact, he is the representative in interest of 
the judgment debtor 4, and B's decree can be executed against him: Radha Madhub 
Holdar v. Monohur (1888) 15 Cal. 756.15 I. A. 97. 


(2) A is a tenant of B's land. B mortgages the land to C. O sues B on the mort- 
gage and obtains a decree for sale. %4 purchases the land at the sale on B’sdecree. While 
this mortgage suit was pending, D purchased the land at a sale in execution of a money 
decree against B. D then sues A for rent, but as D's purchase was during the pendency 
of B's suit A is entitled to shew that his tenancy has merged in his higher title as 
proprietor: Raj Kishen v. Radha Madhub (1874) 21 W. R. 349. 


Sales for recovery of taxes.—As to sales for the recovery of land revenue or other taxes 
there is a conflict of decisions. Sales for the recovery of land revenue under seo. 13 of 
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‘te Beng Land Revenue Biles Ast, Beng. Act. 11 of 1859, have bakin hel tò. to be act S 
r otto: 
“between ‘exeoution sales and sales for the realisation of Government revenme (u). U 
the other hand the view of the Rangoon High Court is that it would be a hss 
—— —— apply th Vo soles for the recovery of — 
local rates (d), The Madras High Court has applied lis pendens to sales for the recovery 
„i Of inoomo tax (0) and abkari dues (f), but not to revenue sales which enforce a paramount 
olalm of the Crown (g). The Bombay High Court has applied the rule to a sale of the 
“<property . ¶M an sbsconding offender under sec. 88 of the Code of CPDN Procedure, 


sss (h). 


If. property is sold for arrears of Government revenue while proceedings in “the 
éxbontion of a money decree are pending, the rule cannot ose for no right 4 to 
immovesble property i is = issue in the suit (i). 


I neolvency. —The doctrine of lis pendens does not apply when the defendant becomes 

` .fnsolwent during the pendency of a suit and the estate vests in the Official Assignee or 

. Official Receiver, as the case may be. In such a case there is no transfer (J). The 

Official Assignee must be joined as a party under O. 22, r. 10 of the Code of Civil Procedure, 
otherwise he is not bound (k). e 


Attachment.— An attachment creates no lien or charge on the property attached, 
“and so an execution purchaser who buys the property after the suit is filed is not protected 
merely because he had attached the property before the suit waa filed (J). It is submitted 
that the obiter dicta in Anantapadmanabhaswami v. Official Receiver (m) have not altered 
_ the law as to the effect of an attachment. 


(22) Lis pendens in the same suit.—In.a case from Bombay (n) Jenkins, C. J., 
_ Baid that the doctrine ‘‘ does not defeat a purchaser under a decree or order for sale when 
the lis pendenæ is the very suit in which that decree or order is passed.” In that case ` 
“A house which belonged to a joint family consisting of an adult and two minors was 
. mortgaged by the adult member. The mortgagee got a decree for sale against all three 
and sold the house while an appeal by the minor members was pending. The Court of 
e appeal dismissed the suit as against the minors holding that their interests were not 
affected. Nevertheless the Court held that the auction purchaser was not affected by 
lis pendens and dissented from a judgment of Phear, J. (o). This is on the principle 
that bona fide purchasers at sales by a Court having jurisdiction are not affected bya. 
. subsequent reversal of the decision (p). It is on this same principle that restitution 
_ «cannot be ordered under seo. 144 of the Code of Civil Procedure against a bona fide 
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dichas for value. a a salo bald by a Court having jurisdiction am a Calcutta sa 
na {7)-gadarputnidar filed a suit to prevent a Court sale of a putni, ) Privy Couboil: eee: 
- i bhat tho putni was not saleable ; but before that decièion was-giveù-the putai had 

|. been sold. The Court held that as the lis pendens. was a different suit to that in, whieh 

the sale had been ordered, the doctrine applied, and the sale was set aside, | 


020 Authority of the Court.—A transfer during the pendency of the sui suit ct 
be authorized by the Court, and the sanction of the Court will accept it from the rule 


of lie pendens. The sanction must be of the Court in which the suit is pending (Q M > z h ; n 
5 . 

4 company had mortgaged its property by first mortgage to 4, and by second PN „ 

gage to B. 4 filed a suit to enforoe his mortgage in the High Court of Bombay making os 


B a party. While that suit was pending the company went into liquidation. The 
Liquidator with the sanction of the District Court of Poona borrojred a sum of Ra. 20,000 * 
from A charged on the assets of the company. A obtained a decreo on his mortgage and Mets 
brought the property to sale. The sale proceeds left a surplus of Rs. 81,000 after paying 
A’s mortgage. 4 then claimed to be paid the Rs. 20,000 in priority to B as the charge 
was a dealing with the authority of the Court. The High Court held that he could not 
do so as the case was nog an exception to the rule of lis pendens, for the authority of the 
District Court of Poona could not affect orders in a suit pending in the High Court :. 
Motilal Shivlal v. Poona Cotton and 8 Manufacturing Co. (1917) 19 Bom. L. R. 602, 
41 I. C. 246. 


(234) Sale under 0. 21. r, 83 of the Civil Procedure Code.—Lis pendens 
does not apply to sales under thia mió (t). 


(24) Lis pendens in the Civil Procedure Code.—The rule of lis pendens is rooog · 
mised in O. 21, r. 102 of the Code of Civil Procedure, which does not allow a transferee" 
pendente lite of the judgment-debtor to make a claim in execution proceedings. But this 
bar will not apply if the transferee has a title to possession irrespective of his purchase. „ 
This ocours when the purchaser pendente lite in subrogated to the rights of a 
usufructuary mortgagee by redemption of a usufructuary mortgage of a date before 
the suit (u). 


. Under O. 22, r. 10, an alienee pendenie lite may be joined as a party. The plaintiff 
is not bound to make him a party (v); and the alienee has no absolute right to be joined 
-88 a party (w). But the Court has a discretion in the matter which must be judicially 
exercised (z), and an alienee will ordinarily be joined asa party to enable him to protect 
his interests (y). When an assignee lite pendente is joined as a party the suit is not a new , 
suit, but the same suit continues by or against him and if he is made a party in an appeal 
hs cannot raise any defence which his assignor could not have put forward (z). Instances . 
in which an assignee pendente lite has been joined as a party will be found cited in the . 
notes to O. 22, r. 10, in Mulla's Civil Procedure Code. Whether joined as a party or ° bi 
not an assignee pendente lite of a right in immoveable property is bound by the deoree. oa 
(e) Oe ga Hanif-un- Nima (1916) 38 All. | (u) ae 1 Mf na 40540 Luck. ki f eee 
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St After tho deareo the transferee pondente His if not joined as a pasty, 1 1 de 206, 47 

S, 2 “dee Code of Civil Procedure, a representative of the judgment debtor in Wi maja” 

Le". “relating to the: execution, discharge or satisfaction of the decree (a). In a Bon, 
case (b) the plaintiff obtained a dense for partition against his brother, who he popie” 
sold part of the property which was the subject of the suit pendente lite. The purchaser 

` were not made parties to the suit, and after the decree the .plaintig filed ar freh 
suit against the purchasers to recover possession of his share. The Court held that the 
_ purchasers were not entitled to plead sec. 47 as a bar to a second suit by the « . 
and that seo. 52 applied to forbid their doing so. In nother Bombay case (c), the decree 

ns for a persenal injunction restraining the judgment debtor from interfering with 
the rights of the decree-holder as owner of an immoveable property. The rule of law 
is that the decree-holder cannot execute the decree against 4j from the judgment 
debtor as an injunction does not run with the land (d). Nevertheless the Court 
in execution proceedings granted an injunction against the purchaser as he was a purchaser 
pendente lite. e 


(25) Estoppel.— A party may be estopped from raising the plea of lie EREN 
4, in execution of a decree against B, brought B's property to sale and purchased it. 
At B’s instance the sale was set aside. A filed an appeal against the order setting 
aside the sale, and pending the appeal B sold the property td O. C deposited the 
amount of the decree in Court. A withdrew this amount in full satisfaction of his 
decree. A having elected to take the money was estopped from pleading that the sale 
to O was subject to lis pendens (e). Having taken the money he could no longer claim. 
the land. This is on the principle that when a litigant has two remedies which are 
alternative his adoption of one bars the other (). 


~- 53. (1) Every transfer of immoveable property made with 
3 intent to 45 eat or delay the pas, An of the 
transferor Sal be voidable at the option of 

any creditor so defeated or delayed. 


N othing in this sub-section shall impair the rights of a 
transferee in good faith and for consideration. 


Nothing in this sub-seciton shall affect any law for the time 
being in force relating to insolvency. 


92 A suit instituted by a creditor (which term includes a decree- 
Waaah ee ee Nge ang KA execution of his 
decree) to avoid a transfer on the ground it has been made 
with intent to defeat or delay the oreditors o the transferor, 


_ shall be instituted on behalf of, or for the t of, all. the 
creditors. an 
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QB Every transfer 2 emmoveable made without” &. & 
eration with intent to pagel het tranaferce a) shall 
0 bie at tie option of ransferee. 


a For: the purposes of this sub-section, no transfer made without 
oupideration shall be deemed to have been made with intent to 
aud by reason only that a subsequent transfer for consideration 

was made. 

(1) Amendment.—Before the amending Act of 1929 the section was as follows :— 
“ Every transit immoveable property made with intent to defraud prior 

or subsequent transferees thereof for consideration or co-owners or other pereons 


having an interest in such property or to defeat or delay the creditors of the 
transferor, is voidable at the option of any person so defrauded or delayed. 


Where the effect of any transfer of immoveable property is to defraud, defeat 
or delay any such person, and such transfer is made gratuitously or for a grossly 
inadequate consideration, the transfer may be presumed to have been made with 
such intent as aforesaid. 


Nothing contained in this section shall impair the rights of any transferee in 
good faith and for oonsideratien.“ 


The section has been remodelled. The first paragraph of the old section referred both 
to transfers which were in fraud of other transferees and to transfers made with intent to 
defeat and delay creditors. These two cases havo now been separated, sub-section (1 
referring to creditors, and sub-section (2) to other transferoes. This division eliminates 
ih peterpan in the construction of the old section. The first difficulty was that the 

paragraph was inappropriate to the case where a subsequent transferee for 
consideration sought to displace a prior transferee without consideration. The second 
difficulty arose out of the words may be presumed.” According to English cases on the 
Statute 27 Eliz. o. 4 if a person who had made a voluntary gift or settlement of land after- 
wards sold it to another, the conveyance put the voluntary gift or settlement out of 
the way, even though the purchaser had notice of it, and operated as a conveyance of 
the estate which tho transferor had before the voluntary gift or settlement (g). These 
cases were followed by Couch, C. J., in Judah v. Abdool (h) before the Transfer of Property 
Act was enacted ; and even after the Act, Sale, J., in Joshua v. Alliance Bank of Simla (i) 
held that the words may be presumed ” in the ound paragraph should be construed, 
in accordance with cases decided under the Elizabethan Statute as equivalent to “shall 
be presumed.” On the other hand, with reference to transfers to defeat and delay creditors 
the words have always been construed by the Courte according to their literal meaning 
as defined in sec. 4 of the Indian Evidence Act. This inconsistency has been removed 
by the division of the section into two parts and the enactment of a special provision in 
tha last paragraph of the second sub-section for cases of a conflict between a transfer 
without consideration and a subsequent transfer with consideration. 


The segond paragraph of the old section enacted the presumption which as regards. 
transfers in fraud of subsequent transferees was supposed to represent the statutory 
presumption of fraud which was held to arise out of 27 Eliz. o. 4. The rule was settled 
by Lord Ellenborough’s judgment in Doed v. Manning (J); but in that very judgment 
pa 5 TEL | a 17 LAK hani ng 
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~ (m) (1812) 18 Ves. 100. 


l reni the construction = on the statute, that it would have been be if 
statute had avoided conveyances only against purchasers for a valuable consideras 
without notice of the prior conveyance.” Agaih in Buckle v. ' Mitchell (k) Grant, 1 
said It must, I conceive, be assumed, that the Statute of the 27th of Elizabeth has 1 
received this construction, that a voluntary settlement, however free from actual fraudy 
is by the operation of that Statute deemed fraudulent and void. against a su nt 
purchaser for a valuable consideration even when the purchase had been made with n en 
of the prior voluntary settlement. I have great difficulty to persuade myself, that the 
words of the Statute warranted, or that the purpose of it required sucH a construction ; 
for it is not easy to conceive, how a purchaser can be defrauded by a settlement of which 
he has notice, before he makes his purchase.“ In Rosher v. Villiame (I), Malins, V. C., 
said—‘‘ I concur with the view expressed by Sir William Grüt in Buckle v. Mitchell (m) 
and acquiesced in by other Judges, that the law that a man who has executed a voluntary 
settlement is enabled under the Statute of the 27 Eliz. to sell the estate just as if he had 
done nothing is highly unreasonable.” The Legislature eventually gave effect to this 
consensus of judicial opinion in the Voluntary Conveyances Act, 1893 (56 and 57 Vict. 
o. 21). Section 2 of that Act provided that a voluntary conveyance if in fact made 
bona fide and without any fraudulent intent, shall not hereafter be deemed fraudulent 
or covinous within the meaning of the Act, 27 Eliz. c. 4 by ree zon of any subsequent 
purchase for a value.” This provision has now been replaced by sec. 173 (2) of the Law 
of Property Act, 1925. 

In India the application of the statutory presumption of fraud to cases under sec. 53 
was disapproved by Jenkins, C.J., in Bai Cooverbai v. Mahomed (n). Following this 
decision and the course of legislation in England the second paragraph of the old section 
has been omitted, and for it has been substituted the last paragraph of sub-section (2) 
of the new section which refers only to competition between transfers with and transfers 
without consideration and closely follows sec. 173 (2) of the Law of Property Act, 1026. 


The onus of proof when the transfer is alleged to be in fraud of creditors has been 
left to the general law of evidence. 


The third paragraph of the old section was inappropriate to cases of conflict between 
a voluntary transfer and a transfer for consideration. It has therefore been reproduced in 
sub-section (1) of the new section with reference to transfers to defeat or delay creditors. 


The word prior in the old section has been omitted. It was unnecessary, for in 
the absence of a special contract or reservation a transferor cannot prejudice the rights 
af his transferee by any subsequent dealing with the property. This is already enacted 
in seo. 48. 


The words or co-owners or other persons having an interest therein have also been 
omitted as superfluous. A co-owner cannot be affected by a transfer unless he has given 
his consent. An attempt was made to give effect to the word oo-owner in an Allahabad 
osse (o). A sharer in a village sued to pre-empt a sale of certain plots of land in the village. 

The vendor made a gift of a small share in the village to the vendee, which gave him 


an equal pre-emptive right and under sec. 19 of the Agra Tenancy Act defeated the suit. It 


was contended that the gift was voidable under seo. 53, but the Court held tuat the sec- 
tion could not apply as the pre-emptor, though a sharer in the village was not & co-owner in 
the particular plots sold. A person having an interest in such property must necessarily 
JJ ⁵ĩↄvͥr PLAN od AED I A aka er RMT NG BE es 886 
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one ‘having an interest at the time of the transfer (p), but even so these words 
span perlluous, A legsee or a mortgagee has a real right which cannot be affected by 

K beequent transfer. An alienation by a member of a joint and undivided Hindu 
iy in exoess of his powers would be voidable under Hindu law. 


The third and fourth paragraphs of sub-section (1) are new and do not correspond 
ka. ad part of the old section. 3 


“The amended section has evidently been modelled on secs, 172 and 173 of the Law 
of Property Act, 1925, which are as follows :— 


“172. (1) Save as provided in this section, every conveyance of property, 
made whether before or after the commencement of this Act, with intent to de‘ 
fraud creditors, shall-be voidable, at the instance of any person thereby prejudiced. 


(2) This section does not affect the operation of a disentailing assurance, or 
the law of bankruptcy for the time being in force. 2 


(3) This section does not extend to any estate or interest in property conveyed 
for valuable oonsideration and in good faith or upon good consideration and in 
good faith to any person not having, at the time of the conveyance, notioe of the 
intent to defraud creditors. 


173. (1) Every voluntary disposition of land made with intent to defraud 
a subsequent purchaser is voidable at the instance of that purchaser. 


(2) For the purposes of this section, no voluntary disposition, whenever 
made, shall be deemed to lave been made with intent to defraud by reason only 
that a subsequent conveyance for valuable consideration was made, if such sub- 
sequent conveyance was made after the twenty- eighth day of June, eighteen 
hundred and ninety-three (2). 


(1A) Whether the amended section has retrospective eflect.— The section is 
not specified in sec. 63 of Act 20 of 1929 as one of the sections which shall not have restros- 


pective effect. But in the undernoted case (r), it was assumed that it is not retrospective. 


(2) History of the section.—The law enacted in this section dates back to two 
statutes of Elizabeth. Sub-section (1) referring to conveyances in fraud of creditors 
is derived from 13 Eliz. o. 5. Sub-section (2) referring to conveyances in fraud of sub- 
sequent transferees is derived from 27 Eliz. c. 4. o 


As to creditora-—the statute 13 Eliz. o. 5 was enacted in 1571 and was entitled an 
Act against fraudulent deeds, gifts, alienations, etc. (s). The preamble and sec. b 
were as follows :— 


„For the avoiding and abolishing of feigned, covinous and fraudulent 
feoffments, gifts, grants, alienations, conveyances, bonds, suits, judgments and 
executions, as well as lands and tenements as of goods and chattels, more 
commonly used and practised in these days than hath been seen or heard of 
heretofore : which feoffments, gifts, grants, alienations, conveyances, bonds, suite, 
judgments and executions, have been and are devised and contrived of malice, 
fraud, covin, collusion or guile, to the end, purpose and intent, to delay, hinder, or 
defraud creditors and others of their just and lawful actions, suits, debts, accounts, 
damages, penalties, forfeitures, heriote, mortuaries and reliefs, not only to the 
let or hindrance of the due course and execution of law and justice, but also to 
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the overthrow of all true and plain dealing, bargaining, and chevisanosbetw 
man and man, without which no commonwealth or civil souls oan 


maintained or continued. 


1. Be it therefore. declared, ordained and enacted, that all and N 
feoffment, gift, grant, alienation, bargain, and conveyance of lands, tenements; 
hereditaments, goods and chattels, or of any of them, or of any lease, rent, 
common, or other profit or charge out of the same lands, tenements, hereditamente, 
goods and chattels, or any of them, by writing or otherwise, and all and every 
bond, suit, judgment and execution at any time had or made sithence the 
beginning of the Queen’s Majesty’s reign that now is, or at any time hereafter 
to be had or made, to or for any intent or purpose before declared and expressed, 
shall be from henceforth deemed and taken (only as against that person or persons, 
his or their heirs, successors, executors, administrators, and assigns, and every of 
them, whose actions, suits, debts, accounts, damages, penalties, forfeitures, 
heriots, mortuaries, and reliefs, by such guileful, covinous, or fraudulent devices 
and practices as is aforesaid, are, shall or might be in any wise disturbed, hindered, 
delayed or defrauded) to be clearly and utterly void, frustrate, and of none effect: 
any pretence, colour, feigned consideration, expressing of oe or any other matter 
or thing to the contrary notwithstanding.” 


Section 5 wasa provision saving bona fide e for consideration without 
notice. 


The statute 13 Eliz. c. 5 applied i in the Presidency towns (i), and its principle was 
applied by the Privy Council in a case from the mofussil (u). It was repealed and in 
substance re-enacted in India by the Transfer of Property Act and in England by the 
Law of Property Act, 1925. 


The chief differences between that statute and sec. 53 of the Transfer of Property 
Act are (1) the statute applies to goods as well as to land, while the section applies to 
immoveable property only; and (2) the statute refers to feigned and covinous 
conveyances and to feigned consideration, so that it includes not only transfers that are 
fraudulent under sec. 53, but also benami or colourable deeds which are not transfers at 
all and being inoperative ab initio do not require to be set aside (v). In Twyne's case (w) 
which is the leading case on the statute, the debtor secretly executed a deed transfering 
the whole of his property while a suit against him was pending, but himself remained 
in possession. This was a case of a benami transfer and in English law this is expressed 
by saying that the transferee was a bare trustee. 
ar 
As to purchasers—the statute 27 Eliz. c. 4 was entitled an ‘‘ Act against covinous 
and fraudulent conveyances” (x) and was passed in 1584. Section 2 of the statute 
was as follows :— 


2. For the remedy of which inconveniences and for the avoiding of such 
fraudulent, feigned and covinous conveyances, gifts, grants, charges, uses-and 
estates, and for the maintenance of upright and just dealing in the purchasing 

of lands, tenements and hereditaments: Be it enacted, that all and every 
conveyance, grant, charge, lease, estate, inoumbranoe and limitation of use oF 
uses of, in or out of any lands, tenements or other hereditaments whatsoever 
had or made at any time heretofore, sithence the beginning of the Queen’s Majesty’s 
reign, that now is, or at any time hereafter to be had or made, for the intent and 
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, a gak E als ek 


Lg - Corporate, as have purchased or shall afterwards purchase, in fee-simple, fes - tail, 


for life, lives, or years, the same lands, tenements and hereditaments or any part 
or parcel thereof, so formerly conveyed, granted, leased, charged. inoumbered or 
limited in use, or to defraud or deceive such as have, or shall purchase any rent, 
profit or commodity in or out of the same, or any part thereof, shall be deemed 
m and taken only as against that person and persons, bodies politic and corporate, 
his and their heirs, suocessors, executors, administrators and assigns, and against 
all and every other person and persons lawfully having or claiming by, from 
or under them, or any of them which have purchased or shall hereafter so 
purchase for money, or other good consideration, the same lands, tenements 
or hereditaments or any part or parcel thereof or any rent, profit or commodity 
in or out of the same, to be utterly void, frustrate and of none effect, any pretence, 
colour, feigned consideration or expressing of any use or uses to the contrary 
notwithstanding. 


The statute applied in the Presidency towns (y), but was repealed and in 
substance re-enacted in India by the Transfer of Property Act, and in England by the 
Law of Property Act, 1925. 


As already stated (z), the statute was construed as enacting an absolute presumption 
that a mere voluntary settlement becomes fraudulent and void when followed by a 
transfer for valuable cpnsideration. This English rule which was followed in some cases 
in India (a) was abolished by the Voluntary Conveyances Act, 1893 (%), now replaced by 
sec. 173 of the Law of Property Act, 1925, which corresponds to soc. 53 (2) of 
this Act. 


The principle of sec. 63 has been adopted in the Punjab where the Transfer 
of Property Act is not in force (c), and was also followed in Bombay before 
the Act was extended to that Presidency (d). 


(3) Transfer.—The transfers referred to in this section are transfers binding 
betwee. the parties, but voidable in the circumstances stated in the section (e). The 
transfer is valid until it is set aside, and must not be confused with benami or colour. 
able transfers which are merely sham transfers and not meant to operate between the 
parties (f). In collusive or benami transactions there is no transfer, but the property is 
merely put in a false name and generally for the purpose of defrauding creditors. As 
observed by Sir Lawrence Jenkins in Mina Kumari v. Bijoy Singh (g) the difference is 
distinct though it is often slurred (4). Such colourable or sham deeds do not require do 
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be set aside (i), for the real title is all along with the transferor (j). They are outaide 
the scope of the section (k), although they were included in the Elizabethan statute (l). 


Wakf.—A deed of wakf executed as a devise to put property out of the reach of 
creditors has been held to be a transfer to which the section applies, the Court observing 
that seo. 53 does not infringe any rule of Mahomedan law, for under that law no person 
can make a wakf of his entire property without making arrangement for the payment 
of his debts (m). In such a-case it is immaterial that the transfer is valid under the 
Mahomedan law (n). 


Surrender.—A surrender of a life-estate has been held to be a transfer under 
this section (o). 


Relinguishment.—Relinquishment by one coparcener in favour of another coparce- 
ner cannot strictly be said to be a transfer within the meaning of this section (p). 


Collusive award.—The principle of the section has been extended to a collusive 
award and decree (2), although sec. 2 (d) excludes transfers by operation of law from 
the scope of the Act (r). The Lahore High Court has applied the principle of the section 
to a collusive award on the ground that, while sec. 2 (d) is a technical provision which 
does not bind the Courts in the Punjab, where the Act is not in force, yet the principle of 
sec. 53 should be followed as a rule of justice, equity and good conscience (s). 


(3A) Deed of appointment.—The exercise of a power of appointment under a 
settlement is a voluntary transfer and the appointment will be set, aside if made for the 
purpose of defeating or delaying creditors (t). 

(4) Voidable.—As stated above the section does not refer to benami transfers, 
i. e., to transfers that are colourable or void. The transfers referred to in the section 
are transfers in fraud of creditors which are valid until they are avoided, and which are 
voidable at the option of any creditor defrauded, defeated or delayed. See cases cited 
under footnote (d), supra. If the creditor sues to avoid the transfer he must 
file a representative suit on behalf of all the creditors. See note infra ““ Creditor’s suit.” 
But he may manifest an intention to avoid the transaction otherwise than by filing a 
suit, e.g., by attaching the property transferred. In Oakes v. Turquand and Harding (u), 
the House of Lords said that voidable transactions may be avoided by any open 
or unequivocal declaration of an intention to avoid them. Accordingly in a Madras 
case (v) Wallis, C. J., said I am of opinion that it is open to the judgment-creditor by 
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virtus of seo. 53 of the Transfer of Property Act to attach as the property ofthe judgment. 
- debtor property which has been fraudulently transferred to the claimant with intent to 
defeat or delay creditors. If he knows of the transfer when he applies for attachment, 
the application is sufficient evidence of his intention to avoid it; if he only hears of the 
transfer when a claim petition is preferred under O. 21, r. 68, and still maintains his 
right to attach, that again is a sufficient exercise of his option to avoid.” In a case 
from Allahabad (w) a creditor sued to recover his debt from his debtor and joined as 
parties persons to whom the debtor had transferred his property by gift but claimed no 
relief against the donees and they were ‘‘ exempted from the suit. In execution of 


his decree against the debtor he attached the property transferred. The donees objected 


to the attachment and the Court held that the creditor was barred by O. 2, r. 2, and by 
the principle of res judicata from pleading that the gift was voidable under sec. 58. The 
Court said, that the creditor had the option of accepting the transaction or avoiding 
it—once he decided to do one thing he lost the other option and could not be allowed to 


reprobate what he had approbated. X 


(5) Creditors.— The term creditor is correlative to debtor and signifies a person to 
whom a debt, that is a liquidated or specific sum of money is due. In its ordinary 
acceptation the term implies a person who has lent money or sold goods to another which 
has remained unpaid. It includes not only those who have proved their claim and 
obtained a decree aifd are designated judgment-creditors but also ordinary creditors who 
have still a claim to prove (x). A Mahomedan wife is a creditor in respect of her dower 
debt () and a genuine gift by a Mahomedan to his wife in lieu of dower, even if it isa pre- 
ference over other cregitors, is not hit by the section (z), and so is a deserted Hindu wife in 
respect of her claim for maintenance (a). But a Hindu wife is not a creditor if she is not 
entitled to separate maintenance (ö). Under the statute of Elizabeth it was held that a 
volunteer under a voluntary bond is as much entitled to protection as a creditor for 
value (c). A person claiming only an unliquidated sum for damages for tort or breach 
of contract is not a creditor. An auction-purchaser who is not a decree-holder would 
not be a creditor entitled to take the benefit of the section (d). 


(6) Subsequent creditors.—The term creditor includes not only creditors at the 
time of the assignment but also those who subsequently become creditors (e). With 
reference to the statute 13 Eliz. o. 5 Lord Hardwick said It is not necessary that a 
man should actually be indebted at the time he enters into a voluntary settlement ; to 
make it fraudulent ; for if a man does it with a view to his being indebted at a future 
time it is equally fraudulent, and ought eto be set aside” (f) A man who 
contemplates going into trade cannot on the eve of his doing so, take the bulk of his 


Radhapat (1928) 26 Al. Abida Khatun (1937) A.A. 30; Fagir 
w J. 725 cn al : 234. v. Thakur Prasad (1941) A. O. 457. oe 


u Ammal v 1 Ama (1927) 
„ b Raj v . 7 
1 8 f „ ee ee 
80, (28) A. N. 334; Gamu v. Nathu | (c) Adames v. Hallett (1868) L.R. 6 Eq. 468. 
(1820) is LG. 356, (20) ALN. 404. (% Bot Hakimbu v A (1980) 
(y) ee . 4825) 03 LO A.B. 508, 41 Bom. K. 1104, 
Iman . 
111, Ka), AP. 395; Umrao Singh v: M (6) 1 amal D 7 — 
, Fatima (1001) AWN. 67; Mat Ohaiar (510) 65 Mad. 206, 41.0. 8013 
(1929) 4 4 Lack. 343, ilé LO. 504, (20) Ban, Chena 00 1.0. 886. 217 ÉA. lo; z 
. Heagami 1924 X. 69 
Mi, Kulem Bibi v . Shiam Sundertal (1930) 7 * oer 
co i ise Bis e ee, Eee at tan oe 
128 I.O. 436, (30) AM. 610; M 
803, (1988) A.L.J. 966, 166 
koh 1 Motiram v. Rewachand (1946) 4.4. 187. 


AO. 44; Mi. Basins Kaiun v. Mi. O Stileman v 7. Ashdown (1768) 3 4. 477, 480. 


P A ` 
S. 53 i 
N 


264 THE TRANSFER OF PROPERIE ACT. 


property out of the reach of those who may become his creditors (g). Buta voluntary 


_tettlement made bona fide by a person who has ample means outside it to pay his present 


debts, is not void because it is found afterwards to defeat or delay future 
creditors (A). ; 

(1) A man of extravagant and dissolute habits was persuaded to reform and make 
a settlement of his property on his wife and children. He subsequently relapsed and 


incurred debts. The settlement was held not to be voidable by the subsequent creditors : 
Ebrahim v. Foolbai (1902) 26 Bom. 577. 


(2) A obtained a decree against B for the possession of certain properties and 
mesne profits estimated at Rs. 10,000. B, a month later, executed a deed of trust settling 
all the property of which he was then possessed on his wife and children. The settlement 
was voidable under sec. 53: Nauratan Lal v. Stephen (1922) 68 I.C. 369, (22) A. P. 572. 


The distinction between the two illustrations is that in the first the settlor was not 
in debt at the time of the settlement and the creditors were subsequent creditors, while 
in the second, the settlor was in embarrassed circumstances at the time of the settlement 
and a present creditor was defeated. 


(7) Immoveable property.—The section does not apply to nioveable property (¢) 
but the principle of the section was extended to a case of an assignment of a decree when 
a considerable part of the consideration was secretly reserved for the benefit of the 
assignor (j). The statute 13 Elis. o. 5 included moveable property. The principle of the 
Elizabethan Statute was applied to a transfer of moveable property by the Privy 
Council (k) and the Rangoon High Court has applied seò. 63 to moveables as a rule of 
justice, equity and good conscience (0). 


(8) Defeat or delay creditors.—Both this section and section 1 of the Elizabethan 
Statute say ““ creditors ” and not oreditor. The intention must be to defeat or delay 


“ oreditors generally, and not to perfer one creditor to another (m). With reference to the 


statute of Elizabeth Jessel, M. R., said in Middleton v. Pollock (n)—" The meaning of 
the statute is that the debtor must not retain a benefit for himself. It has no regard 
whatever to the question of preference or priority amongst the creditors of the debtor.” 
This was followed by the Privy Council in Musahar Sahu v. Hakim Lal (o), where the 
following passage occurs in the judgment of Lord Wrenbury— As a matter of law their 
Lordships take. it to be olear that in a cape in which no consideration of the law of 
bankruptcy applies there is nothing to prevent a debtor paying one creditor in full 
and leaving others unpaid although the result may be that the rest of his assets will be 
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insufficient to provide for the payment of the rest of his debte. The law is, in their 
Lordships’ opinion, rightly stated by Palles, C.B., in In re Moroney ( p ), where he saya— 
The right of the creditors taken as a whole is that all the property of the debtor should 
be applied in payment of demands of them or some of them, without any portion of it 
being parted with without consideration ar reserved or retained by the debtor to their 


prejudice. Now, it follows from this, that security given by a debtor to one creditor _ 


upon a portion of or upon all his property (although the effect of it, or even the intent 
of the debtor in making it, may be to defeat an expected execution of another oreditor) 
is not a fraud within the statute; because notwithstanding such an act, the entire 
property remains available for the creditors, or some or one of them, and as the statute 
gives no right of rateable distribution the right of the creditors by such actis not invaded, 
or affected. The transfer which defeats or delays creditors is not an instrument which 


prefers one oreditor to another but an instrument, which removes property from the 


creditors to the benefit of the debtor. Tho debtor must not retain a benefit for himself, 
He may pay one creditor and leave another unpaid: Middleton v. Pollock (). So soon 
as it is found that the transfer here impeached was made for adequate consideration in 
satisfaction of genuine debts and without reservation of any benefit to the debtor, it 
follows that no ground for impeaching it lies in the fact that the plaintiff who also was a 
creditor was a loser by payment being made to this preferrod creditor—there being 
in the case no question of bankruptcy.” 

This case is now the leading case in India on the question of preference, and the facts 
of it are suffitiently remarkable, for the debtor filed an affidavit that he did not intend 
to transfer his properties and nevertheless transferred them during the pendency of the 
suit to another creditor in satigfaction of another debt. The first creditor was grossly 
deceived, but his case was not within the section, for as Sir Lawrence Jenkins said in 
delivering the judgment of the Board in Mina Kumari v. Bijoy Singh (r). A debtor, for 
all that is contained in sec. 53 of the Transfer of Property Aot, may pay his debts in any 
order he pleases and prefer any creditor he ohooses. A debtor may therefore convey 
property to any creditor in satisfaction of the debt due to him even -though the 
transfer is effected to avoid an impending execution by another oreditor (a). 


Illustrations. 


(1) A was a creditor of B and in December 1900 filed a suit to recover his debt. 
During the pendency of the suit in January 1901 he applied for an attachment before 
judgment of certain properties of B. In February B filed an affidavit that he had no 
intention of alienating his properties and the application of A was accordingly dismissed. 
Nevertheless in September B sold the properties to another creditor. The sale defeated 
A but as it was for adequate consideration and in satisfaction of a genuine debt, and 
as the debtor reserved no benefit for himself, it was a case of one creditor being preferred 
to the detriment of another and the sale was not voidable under sec. 53: Museahur Sahu 
v. Hakim Lal (1915) 43 Cal. 521 43 I. A. 104, 32 I.C. 348 P. C. 
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12) A obtained a decree for his debt against a debtor B. In execution of the decree 


3 the debtor's property was attached on the 23rd August and sold to OC. Before the attach- 


ment on the 13th July, B had sold the property to a relation D in part satisfaction of a debt 
due to her. B of set purpose gave preference to a creditor with whom he was connected 
by family ties but this was not. fraudulent under the section, for a debtor may pay his debts 
in any order he pleases and prefer any creditor he chooses if no question of bankruptoy 
is involved. D was therefore entitled to possession of the property as against C: Mina 
Kumari v. Bijoy Singh (1916) 44 Cal. 662 44 I. A. 72, 40 I. C. 242 P. G.; Jagoba v. Anandrao 
(1986) 167 I. C. 449, (1937) A. N. 9; Gharboya Bhimji v. Decdatla Behari (1987) Nag. 452, 
172 I. C. 289 (1937) A. N. 400; Ram Ratan v. Akhtari Begam (1939) 14 Luck. 621, 181 I. C. 
181 (1939) A. 0. 230. 


(3) A creditor obtained a money decree against a Mahomedan. A week later in 


order to defeat the decree-holder the judgment debtor transferred his property to his wife 


for her dower. As a dower debt was due to the wife at the time of the transfer the case was 
one of preference and the transfer was not voidable: Khodtja Bibi v. Shah Muhammad 
Zahir (1901) All. W. N. 64; Mst. Amina Bibi v. Shaikh Muhammad Ibrahim (1929) 4 
Luck. 343, 114 I. C. 504, (29) A. O. 520. Kasturchand v. Mt. Wazir Begum (1937) Nag. 291, 
167 I. C. 48, (1937) A. N. I. and the other cases (t) supra. 


Even in a case before the Act the Allahabad High Court held that a genuine sale for 
good and valid consideration to one creditor, even if effected to defeat and delay another 
creditor, apart from cases in which either insolvency, or bankruptcy is involved, is not 
voidable (u). ‘ 


But the debtor must not reserve any benefit for himself (v). If the debtor sells property 
to another creditor to discharge the debt due to him and the price realized is considerably 
in excess of the debt discharged (w), or if a fictitious debt is included in the consideration (æ) 
this would be evidence of an intent to defraud creditors generally. In the case of a 
fictitious debt the money is retained by the transferee for the benefit of the debtor. 
Again if more property is sold than is necessary the conversion of land into cash enables 
the debtor to keep property out of the reach of the creditors (y). Mere inadequacy of the 
consideration may not by itself be sufficient to make the transaction voidable (z). 


Illustration. 


A, trader at Jubbulpore, was in embarrassed circumstances. He purchased a stamp 
paper at Agra and secretly executed a usufructuary mortgage of all his property to his 
unole B, the consideration being a fictitious book debt. One of the terms of the mort- 
gage was that B should out of the usufruct pay allowances to the wife and children of A. 
The mortgage was voidable under sec. 53, for it put all A’s property out of the reach 
of his creditors and reserved a benefit for 4. Moreover the secrecy with which the 
transaction was effected was evidence of fraudulent intention: Ghansam Das v. Uma 
Porehad (1919) 21 Bom. L. R. 472, 50 I. C. 264 P. C. 
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The question whether a transfer was made with intent to defeat or delay oreditors 
is a mixed question of Jaw and fact, and an erroneous view of the law will vitiate a finding 
of fact (a). In a Madras case (b) the lower Court had found that the husband had sold 
property in order to defeat his wife's claim for arrears of maintenance. On appeal it 
was urged that there was other property sufficient to satisfy the wife's claim. The 
High Court said that in view of the finding of the lower Court it was unnecessary to 
consider this contention. It is submitted that this is incorrect and that the High Court 
should have considered all the facts and decided the issue as one of law. In another 
case (c) it was said that the Court should consider whether the other property of the 
debtor was of sufficient amount and easily available. 


If there is no question of preference, an intention to defeat creditors generally may 
be inferred from an intention to defeat a particular creditor (d). 


(9) No presumption of fraud.—The old section enacted a presumption of an in- 
tention to defeat or delay creditors when the transfer was mgde gratuitously, t. e., without 
consideration or for a grossly inadequate consideration (e). The omission of this presump- 
tion is in accord with the course of decisions in English law (f). In Spirett v. Willows (g) 
Lord Westbury had said that a voluntary settlement which had the effect of defeating or 
delaying creditors existing at the date of the settlement is presumed to have been made 
with that intent, buf that if the creditors were subsequent creditors it was necessary to 
prove either express intent to delay, hinder or defraud oreditors or that the settlement 
reduced the settlor to a state of insolvency. Again in Freeman v. Pope (h) Lord Hatherley 
had said that it was not necessary w prove any actual intention to defeat or delay creditors 
where the facts were Such as to shew that the necessary consequence of what was done 
was to defeat or delay them. But in Ex parte Mercer, Re Wise (i) Lord Esher said that 
this was a ‘‘ monstrous proposition for if other ciroumstances make you believe that 
the man did not intend to do that which you are asked to find that he did intend, to say 
that because that was the necessary result of what he did, you must find, contrary to the 
other evidence, that he did actually intend to do it is to ask one to find that to be a fact 
whioh one really believes to be untrue in fact.” This case was cited with approval by 
the Court of Appeal in In re Holland, Gregg v. Holland ( j), where Vaughan Williams, L. J., 
said—“ I think that in each case you must look at the whole of the ciroumstances sur- 
rounding the execution of the conveyance, and then ask yourself the question whether 
the conveyance was in fact executed with the intent to defeat and delay creditors.” This 
is the rule that had been laid down in Thompson v. Webster (k) by Kindersley, V. C., in 
the following terms— It is not necessary, in order to set aside a voluntary deed, that 
the settlor should be actually in a state of insolvency. The principle now established 


is this. The language of the Act being, that any conveyance of property is void against 
creditors if it is made with intent to defeat, hinder or delay creditors, the Court is to deside 


in each particular case, whether, on all the circumstances, it can come to the conclusion 
that the intention of the settlor, in making the settlement was to defeat, hinder or delay 
his creditors.” 
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Ilustration. | ae 

A captain of a merchant ship married a lady in Hongkong in May. In the follow- 
ing October he received by the same post news that he had been left a legacy of £500, 
and that another lady had filed a suit for damages for breach of promise of marriage. 
The captain immediately executed a voluntary settlement of the £500 on his wife and 
children. The suit ended in 4n award of £600 for damages and the captain was declared 
bankrupt. Had the case been governed by the old section 53 of the Transfer of Property 
Act, there would have been a presumption that the voluntary settlement was in fraud of 
creditors. But under the English law which corresponds with the present section, the 
Court finding that the captain had no debts at the time of the settlement and could not 
have foreseen vindictive damages accepted his word that the settlement was made bona 
fide: Hz parte Mercer, In re Wise (1886), 17 Q.B.D. 290. 


The Privy Council in a case from Nagpur proceeded on the same principle. A 
debtor executed a usufructuary mortgage of all his property to his uncle at a time when 
his oreditors had filed suits (for the recovery of their debts. The creditors attached 
the property and the mortgagee's claim to release the property from attachment was 
dismissed. The mortgagee then sued to establish his title. The suit was decreed by 
the District Judge but dismissed by the Judicial Commissioner. On appeal the Privy 
Council in a judgment delivered by Mr. Ameer Ali said The District Judge rightly 
threw on the plaintiff the onus of establishing that the transaction was entered into in good 
faith. In dealing with the case, however, he seems to have fallen into an error. He 
took each fact which militated against the bona fides of the mortgage separated from 
the rest of the facts and proceeded to demonstrate that it was quite consistent with good 
faith and by this process he arrived at the conclusion to which their Lordships have 
referred. The course adopted by the District Judge whs patently erroneous; for in a 
case like the present it is essentially necessary that the facts should be considered in 
relation to each other and weighed as a whole (I).“ This case appears to have been, 
decided under seo. 53 for the judgment stressed the fact that a benefit was reserved 
for the debtor as the mortgagee covenanted to pay out of the usufruct allowances to 
members of the debtor’s family. But even if the case was one of a benami or colourable 
transaction, the rule of evidence would be the same. The onus was on the transferee in 
this case to prove the bona fides of the transaction, as he was suing to establish his title. 
If, however, a creditor were suing to impeach a transfer the onus would be on him to 
prove that it was in fraud of creditors as it would be if he were impeaching a benami 


_ transfer (m). 


Under the general law, if creditors sub to avoid a transfer the burden of proving 
that it is a fraud on the creditors rests on them (n). But as pointed out by the Privy 
Council in Mina Kumari v. Bijoy Singh (0) however suspicious a transaction may be, the 
Couft’s decision must rest not upon suspicion, but on legal grounds established by legal 
testimony. The burden initially lies on the creditors to make out a case under this section, . 
but when they have proved facts which are sufficiently to show prima facie that the in- 
tention of the debtor was to defeat or delay the creditors, it is for the debtor to meet the 
case and to explain the facts (p). 

The present section leaves the question of intention to be determined according to 
the general law of evidence. But according to that law a man is presumed to intend the 


natural consequences of his acts and fraud must necessarily be proved by ciroumstential 
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evidence (g). Therefore even under the new section it would be evidence of a fraudulent 
intention if a debtor made a voluntary settlement, or a transfer for a grossly inadequate 
consideration without reserving sufficient property for the payment of his debts ; so also 
if he put all his property out of the reach of those who might become his creditors before 
embarking on a hazardous enterprise. But every such case would depend upon its own 
circumstances and in all cases it is a question of fact whether the transaction is bona fide 
or a contrivance to defraud creditors (r). 


The facts which militate against the bona fides ofa transaction and whose cumulative 
effect is proof of fraud are many and various. Secrecy isa badge of fraud (s), while 
notoriety rebuts a presumption of fraud (i). A gift by a Hindu father of ancestral 
property to his grandchildren, with the assent of the son who had received consideration 
by payment of his debts, though made to screen the property from subsequent creditors 
is not fraudulent. The Privy Council said: That it was intended to save the ancestral 
property from being wasted by the vices and extravagance of Udey Narain (the son) 
is openly avowed on the face of the deed. But such an intention is not fraudulent. It 
may be carried into effect by honest means. And people who mean to effect such a 
design by fraud are not likely to put it in the forefront of an instrument which must 
be registered, which may easily be discovered by persons interested to inquire about the 
property, and to which attention is likely to be drawn by the consequent mutation of 
names after public notice and a change of management (u). It is some evidence of 
fraud that a time-barred debt is set up as part of the consideration for the transfer ; 
but though this is an element to be tgken into consideration it is not so strongly suggestive 
of fraud as the fact that tho debt never existed (v). It is evidence of a fraudulent 
intention that the transferor is gn embarrassed circumstances and the transaction is 
between relations (w), or that the transfer was a mere clouk for retaining a benefit for the 
transferor (x). But these are all facts to be considered along with other circumstances 
of the case (y). The mere fact that debts are due from the transferor is not also sufficient 
to establish a fraudulent intention (2). In Muthiah Chetti v. Palaniappa Ohetti (a) 
the Privy Council held that a mortgage executed by a debtor to a relation in discharge of 
bona fide debts was a pieco of family policy not contrary to law although it was effected 
during the pendency of a suit by another creditor. When there were no present dobte 
a sale to a daughter was upheld against subsequent creditors and payment of oonsi- 
deration was presumed (b). 


Illustrations. 
(1) A sued B for debt. B obtained an adjournment and during the adjournment 


sold her land co her sister C. B allowed the suit to be decreed ex parte und when 4 
attached the land C objected that it was hers. B professed to have sold the land to 
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guise money to pay a debt but no demanà kadi been made for payment of the d id 


J was not solely liable for its payment. The sale was held to be voidable as in fraud 


of oreditors : R. R. O. O. Chettyar Firm v. Ma Sein Yin (1927). 5 Rang. 588, 105 
LC. 582, (28) A. R. 1. 


(2) A creditor had obtained a decree against a widow who has a life-interest in 
property left to her by her husband. The widow in order to put the propérty out 
of the reach of the creditor surrendered her interest to ‘her son.. The surrender was 
voidable under this section: Natha v. Dhunbaiji (1899) 23 Bom. 1. 


(3) A being in embarrassed circumstances wished to convert his oprt 
into cash so as to conceal it from his creditors. B being aware of A's abject 
assisted him by purchasing the property. The sale was voidable under 
this section: Palamalai Mudaliyar v. The South Indian Hzport Co. (1910) 33 
Mad. 334, 6. I. C. 33. l 


Under Hindu law debts take precedence over a right of maintenance, and under the 
old section a gift by a Hindu of all his property to his wife, and children was set aside 
Such a gift, leaving nothing for the 
payment of present debts would no boubt be voidable also under the present section. 
But where a Hindu made a settlement of one sixth of his property on his wife after pro- 
viding for the payment of family debts the settlement was held not to be voidable 


by subsequent creditors (d). 


(10) Partition.—The section has been applied fo cases of partition (e). A 5 is 
not actually a transfer of property but is analogous to an exchange. Mookerjee, J., in 
a Calcutta case (F) said that partition signifies ““ the surrender of a portion of a joint right 
in exchange for a similar right from the co-sharer.” Spencer, J., in a Madras case (g) said 
that a partition ““ effects a change in the mode of enjoyment of property but is not an act 
of conveying property from one living person to another.” But the preponderance of 
authority is in favour of a partition being treated as a transfer for the purposes of sec. 53. 
The correct view, it is submitted, is that a partition is not a transfer and therefore not 
strictly within this section but the principle of the section applies to a fraudulent parti- 
tion. Where the object of the partition is not merely to give a sharer his rightful share 
in the family property, but to effect the partition in such a way that such sharer would 
be able to defeat the creditors, i. e. to say, to allot to him properties which the creditors 
would not be able to touch and which he would be able to keep for himself, it is clearly a 
transaction which fulfils the requirements of this section (A). A reference to arbitration 
which led to an award and decree for partition by which the father received an allowance 
in lieu of his share in the family property was held not to be voidable under this section as 
there were no debts at the time of the reference and the object was not to defeat creditors 


but to safeguard the interest of a minor son (i). A partition which does not provide for the 


paymentof a Hindu father’s debt is mala fide and may be avoided by a creditor in proceedings 
in exeoutition of a decree against the father (j). But a partition of joint family property 


between a Hindu father and his son is not voidable under sec. 53, if it is made to avoid 
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attachment by a creditor of the father (k). There is nothing fraudulent in the son exercis- 
ing his right of partition to save his share of the property (1). 


_ (104) Assignment between partners.—Under the Statute of Elizabeth an 
assignment by an outgoing partner of his share. to the continuing partner in consideration 
of a covenant for the payment of the partnership debts when both the partners and 
the partnership were insolvent was set aside as calculated to delay the creditors both of 
the partnership and of the partners (m). 


) Transferee in good faith and for consideration.—The meaning of the second 
paragraph of sub-section (1) is that if a person acquires property for value and in good 
faith, that is without being a party to any design on the part of the transferor to defeat 
or delay creditors, his rights will not be affected by the section although the traneferor’s 
intention may have been fraudulent (n). In a judgment approved by the Privy Council 
(o) the Madras High Court said that both under the Statute 13 Miz. o. 5 and under sec. 53 of 
the Transfer of Property Act good faith as well as consideration is made, in terms, an 
essential condition of the validity of the transfer.“ The judgment quotes a passage 
from T'wyne’s case (p) where Lord Coke said a good consideration doth not suffice if 

it be not also bona fide.” There are many Indian decisions to the same effect (g). If 
the transferee is aware of the fraudulent intention of the transferor and aids and abeta 
it the transfer is voidable (7). The knowledge and intention of the transferee are the 
determining factors (s). If the vendor’s intention was to convert his immoveable pro- 
perty into cash so as to put it out of the reach of his creditors and the vendee was aware 
of that intention, the ralo would be voidable although the consideration was paid (t). 
But if the vendee was not a part? to tho fraud tho sale would be valid (u), even if the 
vendee were aware of an impending execution (v). A debtor created a charge on two 
houses for the maintenance of his son’s wife in pursuance of an ante-nuptial agreement. 
But although the evidence showed that his intention was to defraud his creditors, the 
charge was not set aside as there was no proof that his daughter-in-law was a party to 
the fraud (w). But in a case where the wife was a party te the fraud and the celebra- 
tion of the marriage was part of a scheme to protect the property against creditors, the 
consideration of marriage was held to be insufficient to support the settlement (æ). In 
a case from Allahabad (y) the first wife of a Mahomedan filed a suit for dower. Five 
days later the husband transferred his property to his second wife for her r dower. The 
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Court said that the transfer was voidable if the second wife combined with ber husband 
with the improper object of defeating the first wife’s claim. It is submitted, however, 
that the second wife was a creditor for her dower and that her primary object must 
have been to secure her own dower and the case was merely one of preference. 


A preference of one cretlitor to another, even though fraudulent in the law of bank- 
ruptoy, is not fraudulent under this section. A creditor is a transferee in good faith 
if the transfer is made in satisfaction of his debt even though he is aware that proceedings 
have been taken by another creditor for the recovery of his debt, for his primary object 
is to protect himself and not to defeat other creditors (2). Therefore if a transfer is to a 
creditor in satisfaction of a pre-existing debt, no question of good faith arises (a). 


A transferee who has constructive notice of.a fraud is not a transferee in good faith. 
In a Madras case (b), the creditor A had obtained a decree against his debtor B, and 
attached B’s property. B had previously sold the property to C, who preferred an 
objection to the attachmegt which was allowed. O then sold it to D who purchased on 
the faith of the order allowing O's objection. 4 filed a suit and obtained a declaration 
that the sale to C was in fraud of creditors. The Court also held that D was not a trans- 
feree in good faith. He had seen the order on C’s objection which showed that title 
would be decided in the suit which A was to file ; and yet he made no inquiry of A. 


_It appears from the case last cited that the protection extends to an innocent pur- 
chaser from a transferee who was a party to a fraud on creditors. Decisions under the 
statute of Elizabeth support this conclusion. When a man in debt executed a deed of 
gift of his furniture in favour of his wife, who a fortnight after a creditor's decree, granted 
a bill of sale of the furniture in favour of a person who fook for value and without notice 
the Court held that though the wife’s title was subject to defeasance on a creditor’s suit 
under 13 Eliz. o. 5 as being a fraud on oreditors, yet the title of the bona fide purchaser 
for value under the bill of sale was a valid one (c). There is an.apparently contrary 
decision in Allahabad (d), but in that case the original transfer was collusive and fictitious 
80 that there was no title to convey to the second transferee. In a subsequent Allahabad 
case (e) the creditor was held to be estopped, as his omission to impeach the first transfer 
enabled the transferee to make a second transfer. 


Onus.—The onus of proving want of good faith in the transferee is on the creditor who 
impugns the transaction (f). But if fraud is established the onus of proving his good 
faith is shifted to the transferee (9). The issues in a suit to set aside a sale under seo. 53 


are therefore.— 
(1) Was the transfer made with intent to defeat and delay creditors. 
(2) If so, was the purchaser a transferee in good faith and for consideration. 
The onus of proving the first issue lies on the oreditors ; and if that be established 
the onus of proving the second issue will be on the transferee (h). 
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If the transferee proves that he paid the fair value of the property the Court will lean 
towards holding that he acted bona fide (i). 


(12) Consideration.—This word is used in the same sense as in the Indian Contract 
Act and therefore exoludes natural love and affection. Transfers for natural love and 
affection are dealt with as transfers without consideration (J). A time-barred debt is 
consideration under this section, but the inclusion of a time-barred debt in the considera- 
tion might be treated as some evidence of a fraudulent intention (k). A dower debt 
is a valid consideration under this section (I). In a curious case from Madras a man who 
was heavily indebted transferred all his property to the childern of his first wife in con- 
sideration of her relations allowing him to marry a second wife and it was held that this 
was valid considertion, and that the transfer was not a fraud on creditors (m). 


The amended section makes no mention of gross inadequacy of consideration. Under 
the old section gross inadequacy of consideration raised a pfesumption of fraud. Under 
the new section it would still be evidence of fraud to be considered with the other cir- 
cumstances of the case. Gross inadequacy of consideration is treated as indicativo of 
fraud in seo. 28 (a) of the Specific Relief Act. But no presumption of fraud arises from 
mere inadequacy of consideration (n). In English law intent to defraud may be presumed 
if the consideration is entirely inadequate (o), but the Court will not as a general rule 
inquire if the consideration is equivalent (p). 


If the debtor sells or mortg&ges his property, and the consideration stated is in 
excess of what is paid, or if the vendee or mortgagee is a creditor and the consideration 
stated is in excess of the debt, With an understanding that the excess is to bo retained for 
the benefit of the debtor, and that the transaction is to be a shield against creditors, the 
sale or mortgage is voidable under this section. 


To what extent voidable.—There is no equity in favour of a party to a fraud and the 
whole transfer is voidable, and not voidable only as to the excess. A transaction which 
is intended to defeat or delay creditors cannot be good in part and bad in part (q). The 
only exception is where the transferee utilizes the consideration paid for the discharge 
of a prior encumbrance and so becomes entitled by subrogation (r). When the transfer 


i Aes val Fe h Foon 25 I. C. 948; Bhikabhal Muljibhai v. 
N Pat (1982) (1032) 9 hang. 6 616, 136 1.0. chand (1019) 43 Bom, a, oo "038 
64i, (ia) A Yusuf | ° Nad. y W. N. 1, 90 1.0. 700 4 27) Reddi 1927) 
Mohammad 1 644 Mohammad „ 
= Ak 3 ani 101 T.C. 172, (20) 8 1 IS 21 Cal WN. 401, 4 LC. 
. 2 e e . . 
(k) Motumal Y; Monghomal (1980) 127 LO, 701, aM 30: deme Raw V Dorita 
f Madi. L. 8 - Punnamma Chettiar (1918) 24 Mad. LJ. 266, 18 LO, 
1 Ar 768; Mula Ram v. Jiwanda Ram (1923) 
(D “sn ai Shah ‘Mohammad Zahir 4 Lan. 211, 72 1.0. 452 es Ar 423; 
1) All. W. N. gi; Me A aben) a adan Gopal v. Lehori Mc saki (1981) | 
4. IId Tao. B04, (30 — 2 5 11850) 133 
8207 “Bibi Saira v. Bibi Suliman 5213 2, (32) A.M. 188 nki Das v 
68 J. C. 111. a Guizar (1089) 18 12 a 768 Lg ter 131 216. 2 
. Saranganapani x 
(m) Kepint Goundan 288, 34 LC. 744. ta. (1988) 18 Lan 480, 880, 158 1. tsa, 977 
L. 404 ; Auvasu Chettia 


A. Mut. 
Doma v. Govind (1024) 76 I.C. 685, ("24 
PRS i Reet ot fe Gia | tenes ae . en. 
Dy Chettion Firm V. Ma ioi Jain n 


Indian 
M 2 191 $8 Med. 334, 6 L. O. 38; 
(1086) 167 1. C. 599, (1087) T. R. % v. Aae makuly Haji dois 
é 1 Cor 1 b 
(o) N v Fenr. (1x00) 3 Awad (1858) kra Chater Ch 1918 ATN ; 
40. BAT. (1927 no 
(P) Thompson v. Webdeter (1859)4 Dodi. 7.008 7 131: 18 LO, bas, C JAK As 


n R v. Semi Aigar Ne e ASLO 1, Tah T Tx. is 


* keri “ioe — ut 
' d FT r ` . 
kaa E aea LAH 
ota. a j 5 


Win . 4 
6 N et 
Ka tage b „ 1 
„ 


274 THE TRANSFER OF PROPERTY ACT. 


is not voidable as a fraud on creditors, but is only a preference to one creditor, 
effect will be given to the deed to the extent to which it is supported by 


consideration (4). 


(13) Insolvency.—The provisions of sub-section (1) saving the law of insolvency 
were inserted by the Amending Act of 1929, and correspond to a similar provision in 
section 172 of the Law of Property Act, 1925. 


The object of the law of insolvency is to provide for an equal distribution of assets 
among the creditors, and its provisions are therefore more stringent. A preference to one 
creditor which would be valid under sec. 53 of the Transfer of Property Act would, if 
the debtor were adjudged insolvent within three months, be deemed fraudulent under 
sec. 56 of the Presidency-towns Insolvency Act, 1909, or sec. 54 of the Provincial 
Insolvency Act, 1920. Similarly a voluntary transfer may be set aside under those Acts 
if the transferor is adjudged insolvent within two years, although it may not offend against 
seo. 53 of the Transfer of Property Act. Again a transfer by a debtor of all his property 
to a particular creditor is not necessarily voidable under this section (t); but under the 
Insolvency Acts it may operate as a fraudulent transfer or a fraudulent preference. The 
cases of fraudulent preference falling under the Insolvency Acts must be distinguished 


from those falling under this section (u). 


Illustration. 


A debtor owed money to a relation A, who, knowing that the'debtor was insolvent, 
and that another creditor B was pressing for payment réyuired the debtor to secure his 
debt by a mortgage. This he was perfectly entitled to do for a preference to one oreditor 
is not voidable under sec. 53 of the Transfer of Property Act even though no assets are left 
for other creditors. But if the debtor had been adjudged insolvent within three months 
of the mortgage, the mortgage would have been voidable as against the Official Receiver : 
Rash Mohan v. Kristodas (1918) 22 Cal. W. N. 982, 47 I. C. 412. 


An assignment of all his property to trustees for the benefit of his creditors is an act 
of insolvency on the part of the assignor (v). 


Insolvency Courts have jurisdiction to decide questions of title both under sec. 7 of 
the Presidency-towns Insolvency Act 3 of 1909, and under sec. 4 of the Provincial Insol- 
vency Act 5 of 1920. Hence these Courts have jurisdiction to decide whether a transaction 
is voidable under seo. 53 of the Transfer of Property Act on application made by the Official 
Assignee (w), or the Official Receiver (x) as the case may be. This jurisdiction is not 
exclusive and in some cases the Court of Insolvency would decline to exercise jurisdic- 
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tion and leave the matter to be determined in a regular suit (y). It has also been held 
that the Insolvency Courts are the only Courts having jurisdiction to avoid a transfer in 
preference of a creditor ons not being a transfer in good faith and for value and executed 
within two years of the date of adjudication, and that no such question can be raised in 
a Court of ordinary civil jurisdiction (z). This, however, does not accord with English 
law and the correctness of these decisions is very doubtful. The subject is fully discussed 
in Mulla’s Law of Insolvency at pp. 48, 49 and 51. 

(14) Creditor’s suit.—A creditor's suit to avoid a transfer must be a suit on behalf 
not only of himself, but of the whole body of creditors (a). This is because the debtor might 
otherwise be exposed to a multiplicity of suits by each and every creditor. A creditor 
may not approbate and reprobate, for if he has sought to make the transferee Hable 
as a universal donee under sec. 128 of this Act, he may not afterwards impugn the 
gift as a gratuitous transfer with intent to defeat and delay creditors (b). The fact that 
the creditors have been paid off since the date of the transfer is immaterial (c). 


English law allows a creditor if he can prove that he isa creditor to sue on his own 
behalf alone, and he may obtain an order declaring the deed void against creditors. But 
the Court will not give consequential directions for satisfaction of his debt, unless he is in a 
position to levy execution against the property (d). This exgoption has been followed 
in some Indian cases where an attachment of property has been discharged at the instance 
of a fraudulent traffsferee, and the decree-holder has been allowed to sue on his own 
account alone under O. 21, r. 63, to establish his right to enforce his deoree against the 
property (e). The express direction in the fourth paragraph of the section has the effect 
of overruling these pases (F); Put this has been overlooked in some subsequent 
decisions (g). 

The representative suit would be under O. l, r. 8 of the Code of Civil Procedure 
and the title of the suit would be— 

A.B. on behalf of himself, and all other creditors of C. D. a Plaintiff 


wa. 

C.D. ad NA Defendant. 

The decree would be in the form of the Code of Civil Pisseduñ; 1908, Schedule I, Appendix 
D (13), declaring the transfer void as against the plaintiff and all other creditors, if any, 
of the defendant. The Privy Council have observed that an issue under seo. 53 cannot 
be raised and no decree for setting aside transfers under that section can be passed except 
in a suit properly constituted for that purpose (h). 
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at 


But although a creditor cannot sue on behalf of himself alone, yet he is not o ged 
to defend a suit on behalf of the whole body of creditors (i). The Madras High 
one time took a different view (j). The defendant oreditorihad attached property ra 
execution of a decree for debt, but it had been fraudulently sold by the judgment-debtor to . 
the plaintiff. The plaintiff’s objection to the attachment was dismissed, and he then sued 
for a declaration of his title. “The Court held that the defendant could not resist the claim 
as he had failed to have the sale (which was voidable at his option) declared to be void. 
These cases were, however, overruled by a Full Bench of the same High Court in Rama- 
swami Chettiar v. Mallappa Reddiar (k), where Wallis, C. J., explained that a transaction 
voidable at the option of a creditor may be avoided by an unequivocal declaration of 
an intention to avoid it, and that an attachment by a creditor was an exercise by him 
of his option to avoid the transfer; the learned judge held that sec. 53 may be pleaded 
as a personal defence by an attaching creditor, although he has not himself filed a represen- 
tative suit to avoid the transfer. Other High Courts have also decided the point in the 
same way (I). ; 


Iliustration. 


A sells property to B in fraud of creditors. Creditor C attaches the property in 
execution of a decree against A. B objects to the attachment and C maintains his right 
to attach and B's objection is dismissed. B then sues for a declaration of his right to the 
property. C may plead in defence that the transfer to B was in fraud of creditors: 
Ramaswami Chettiar v. Mallappa Reddiar (1920) 43 Mad. 760, 59 I. C. 947 F. B. 


(15) Limitation.—A creditor’s suit to avoid the transaction does not affect the 
validity of the transaction as between the parties to it and so art. 91 of the Limitation Act 
is not applicable (m). The suit is governed by art. 120, and the period of limitation is six 
years from the time when the right to sue accrues (n). In a Madras case (o) the judges 
differed as to whether the right to sue accrues when the creditor exercises the option to 
avoid the transaction, or when he becomes aware of the facts which entitle him to relief. 
In Abdulla Khan v. Purshottam (p ) the Bombay High Court held that the right to sue 
aceru es to the plaintiff only when he decides to exercise the option given to him by seo. 53 
to challenge the transfer and to seek to recover his dues out of the property 
transferred. 


(16) Sub-section (2 —Subsequent transferees.—The second sub-section refers 
to the case when a subsequent transfer is in competition with a prior transfer without 
consideration. A bona fide transferee even from a fraudulent transferee is protected (9). 
The voluntary transfer cis not displaced unless it is fraudulent, and whether it is 


“ fraydulent or not is purely a question of fact. The subsequent transfer for consideration 


does not of itself create a presumption that the voluntary transfer which preceded it was 
fraudulent. This is an important departure from the section as it stood before the 
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Am Act of 1929. The reason for this change has already been explained in note 
(1). “Amendment,” supra. Even before the law was changed in England by the 
, Voluntary Conveyances Act, 1893, it was held that a voluntary endowment for charity 
zs not defeated by a subseqfient conveyance for valuable consideration (r). | 


A subsequent transferee whose title dates, before the let day of April 1930 (s) would, 
it is submitted, be entitled to the presumption in the old section that a prior voluntary 
conveyance was fraudulent. 


An auction purchaser at a Court sale is a person who steps in by operation of law and 
is not a subsequent transferee within the meaning of this seotion (t). 


53A. Where any person contracts to transfer for considera- 
a tion any immoveable property by writing 
ag l signed by him or on his behalf from which the 
terms necessary to constitute the transfer can be ascertained with 
reasonable certainty, 


and the transferee has, in part performance of the coniradt, 
taken possessor of the property or any part thereof, or the 
transferee, being already in possession, continues in possession 
an part performance of the contract and has done some act 
in furtherance of the contract, 


and the transferee has performed or is willing to perform 
his part of the contract, 


_ then, notwithstanding that the contract, though required 
to be registered, has not been registered, or, where there 18 an 
instrument of transfer, that the transfer has not been completed 

in the manner prescribed therefor by the law for the time being 

in force, the transferor or any person claiming under him shall 
be debarred from enforcing against the transferee and persons 
claiming under him any right in respect of the ppperty of which 
the transferee has taken or continued in ‘possession, other than 
a right expressly provided by the terms of the contract : 


erformance thereof. 


. 


* 


() Wh t fb. 534 is retrospective.—The section is not one of the sections 
specified in Žec. 63 of the Amending Act 20 of 1929 as not having retrospectivecffect. But 
there is a conflict of decisions on the point. In some cases it has been held that it is not 


MO) Tana Ababa a? parade v. Janardhan (1038), 
3 andaan < S . 20 LO. 497; ya Q010) Dem. Se: 


276 THE TRANSFER OF PROPERTY ACT. . ~“, 
| retrospective (u), and in others that it is retrospective (v). In considering. whether the 
section has retrospective effect or not, the question is to be considered only in reference to 
_ the circumstances which bring the provisions thereof into. effect, that is to say, to the 

filing of the suit. It is not the date of the making of the oon ; but the date on which 
the suit is filed, that is relevant for the purpose. In this sense it has retrospective 
effect. Thus it applies to suits filed after 1 April 1930, although the transaction may 
be of an earlier date (w). 

(2) Amendment.—This section is new. It was inserted by the Transfer of 
Property (Amendment) Act 20 of 1929. It is an importation in a somewhat restricted 
form of the English equity of part performance explained in the case of Maddison v. 
Alderson (x), and applied by the Privy Council in Mahomed Musa v. Aghore Kumar 
Gangulé (y). 

* (9) Old law.—Before the enactment of the section, three similar equities were 
administered by the Courts in India. These were— 
(1) the equity in Maddison v. Alderson, that is, the equity of part performance, 
(2) the equity in Walsh v. Lonsdale (z), and 
(3) the fiduciary capacity of the vendor. 

The first equity was the genesis of the section. That will be discussed first 
(pp. 256-265) ; then the section (pp. 265-270) ; and lastly the two other equities which 
subsequent decisions of the Privy Council (a) have extinguished. 

(8A) Application of section to leases.— The section applies to leases (b). But 
sec. 53A does not in terms apply to the Punjab (c). 


Equity of part performance. 
(4) Origin of the equitable doctrine of part performance.—Section 4 of the 
Statute of Frauds (d) provided that no action shall be brought to charge any person upon 
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any contract or sale of lands, tenements, or hereditaments, or any interest in or 
concerning them unless the agreement upon which such action shall be brought or some 
memorandum or note thereof shall be in writing and signed by the party io be charged 
therewith or some other person thereunto by him lawfully authorised. The statute was 
designed to guard against fraud and to avoſd the risk of perjury involved in taking 
parole evidence in proof of contracts. The statute did not avoid parole contracts, but 
only barred the legal remedies by which they might otherwise have been enforced. The 


‘contract is neither void nor voidable, but it cannot be enforced because it is incapable 
of proof (e). 


The equity of part performance has been said to rest upon the principle of fraud, for 
Courts of equity will not permit the statute to be made an instrument of fraud.“ This, 
however, is a summary way of stating the principle, and however true it may be where 
properly understood, it is not an adequate explanation either of the precise grounds or 
of the established limits of the equitable dootrine of part perfosmance (). The principle 
on which the doctrine rests is that if a man has made a bargain with another, and allowed 
that other to act upon it, he will have created an equity against himself which he cannot 
resist by setting up the want of a formality in the evidence of the contract out of which the 
equity in part arises (9). Hence it is that where a contract in relation to land has 
partly performed by me party to it, the Court may enforce specific performance of 
notwithstanding the want of a sufficient memorandum in writing. Thus in Lester v. 
Foxcroft (h), specific performance of a verbal agreement to grant a lease was decreed, in 
spite of the Statute of Frauds, on th® ground that on the faith of the contract the lessee 
had inourred considerable expense in pulling down an old house and in rebuilding, in 


terms of the agreement, and it was therefore unconscionable for the defendant to plead 
the statute. 


The leading case on the subject is Maddison v. Alderson (i). In that case Lord 
Selborne said In a suit founded on such part performance, the defendant is really charged 
upon. the equities resulting from the acts done in execution of the contract, and not (within the 
meaning of the statute) upon the contract itself. If such equities were excluded, injustice 
of a kind which the statute cannot be thought to have had in contemplation would follow. 
Loet the case be supposed of a parole contract to sell land, completely performed on both 

sides, as to everything except conveyance ; the whole purchase-money paid; the purchaser 
put into possession ; expenditure by him (say in costly buildings) upon the property ; leases 
granted by him to tenants. The contract is not a nullity ; there is nothing in the statute 
to estop any Court which may have to exercise jurisdiction in the mattor from inquiring 
into and taking notice of the truth of the facts. All the acts done must be referred to 
the actual contract, which is the measure and test of their legal and equitable character 
and consequences. If, therefore, in such a case a conveyance were refused and an action 
of ejectment brought by the vendor or his heir against the purchaser, nothing could be 
done towards ascertaining and adjusting the equitable righte and liabilities of the parties 
without taking the contract into account. The matter has advanced beyond the stage 
of contract; and the equities which arise out of the stage which it has reached cannot be 
administered unless the contract is regarded.” 


5) What’ ‘acts constitute part performance.—The following rules are well 
in England and apply also to cases in India :— 
(1) An act of part performance must be an act done in performance of the contract 
and therefore acta introductory to and previous to the agreement cannot 
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be acts of part performance (). Aots preliminary to the completion of a 
contract such as going to view an estate (k), measuring an estate (1), employing 
@ surveyor to value the land (m) or the timber thereon (n)—are not acta of part 
performance. Even an act subsequent to the contract, though done in 
pursuance of the contract is not an act of part performance, unless done 
strictly in performance of the contract (o). For instance, A agreed to give 
B a lease of certain premises, if B obtained a release from a third party of a 
right of lease claimed by that third party. B obtained the release for valuable 
consideration. Nevertheless the obtaining of the release, though done in 
pursuance of the agreement was not an act of part performance, but only the 
fulfilment of a condition precedent (p). 


(2) The acts relied on as part performance must be unequivocally, and in their 


nature, referable to a contract such as that alleged, that is, they must be 
unequivocal and referable to no other contract than that alleged. In Mad- 
dison v. Alderson (q) A agreed to remain in B’s service in consideration of his 
leaving her an estate by will. A’s continuance in service was not part 
performance as it might have been referable to some other bounty. Professor 
Maitland in his work on Equity (r) says: 


In order to give rise to this equitable doctrine it is, as I understand, 
necessary that the Court should find the parties unequivocally ‘in 
a different position from that in which according to their legal rights 
they would be were there no contract. Lou cfind A letting B into 
possession and you say that this is oqent evidence of the existence 
of some agreement between them, and of some agreement relating to 
this land. Thus we get the rule that delivery of possession is a sufficient 
part performance on the part of the vendor to sustain his suit against 
the purchaser, and that acceptance of possession is a sufficient part 
performance on the part of the purchaser to sustain his suit against 
the vendor. But you must find some cogent evidence in the situation 
of the parties before you can receive oral evidence of the agreement. 
Thus put the case that B had paid A a sum of money, £1,000, and that 
he is ready to swear and bring plenty of witnesses to swear that he 
paid it as part or even as the whole of the purchase money of Blackacre 
which A had sold to him. You cannot admit this evidence; there 
may have been any one of a thousand causes for this payment; itis 
no way connected with Blackacre. So part payment, or even full 
payment of the price cannot be relied upon as an act of part perform- 
ance so as (such is the phrase) to take the case out of the Statute ’.” 


Hence, change in the possession of land is an act of part performance both of the 


person who gives (s), and of the person who takes possession (t). In Morphett v. Jones (u) 
Sir Thomas Plumer said—‘‘ The acknowledged possession of a stranger in the land 
of another is not explicable except on the supposition of an agreement and has 
therefore constantly been received as evidence of an antecedent contract, and as 
sufficient to authorise an inquiry into the terms; the Court regarding what has 
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deen done as a consequence of contract or tenure.” On the other hand payment of part 
or even the whole of the purchase money is not an aot of part performance either 
because payment of money is an equivocal act (v), or because mere payment of money 
does not change the relative position of the parties though it may give rise to a claim 
to recover it back (w). Similarly payment of rent on an agreement of lease of premises 
of which possession has not been taken, is not an act of part performance (x). In the 
case of a tenant who is in possession his continued possession after the expiry of the 
term is in its nature equivocal for it may be referred either to the previous tenancy or 
to a new agreement with the landlord (y). But when the vendor evicted tenants of part 
of the property contracted to be sold, at the request of the intending purchaser, 
that was an act of part performance as unequivocally referring to the contract, as 
the purchaser had taken possession of that part of the property (z); and so also 
where the owner made alteration at the request of the intending lessee (a). The 
payment of an increased rent in terms of the new agreement (b), or the expenditure of 
money on permanent improvements in performance of the agreement (c), are acts of 
part performance. These are the acts referred to when the section speaks of a 
transferee who continues in possession in part performance of the contract and has 
done some act in furtherance of the contract.” 


(3) An act of parg performance must be the act of the party seeking to avail N 
of the equity. Acts of the party sought to be charged are of no avail (d). 
Neither under sec. 53A nor under the amended sec. 49 of the Registration 
Act can a landlord recover rent from a defendant in possession under an 
unregistered fease (e). 


e 

In India these rules have generally been followed. Thus the Madras High Court 
held that mere retention of possession by a tenant after expiry of the lease was not part 
performance of an agreement for sale (). But in two cases (g) the doctrine was wrongly 
applied to oral sales to a person in possession though there was no further act done in 
furtherance of the contract for sale. Payment of a reduced rent by a tenant already 
in possession is part performance of an agreement to grant a renewed lease at a reduced 
rent (4). The Rangoon High Court has held that the doctrine is not applicable when a 
mortgagee in possession continues in possession under an oral sale, for the continuance of 
possession could not be said to be referable to no other title (i). This is correct. 
But in other similar cases (now overruled—see note 31) the Rangoon High Court had 
wrongly applied the supposed equity arising out of the fiduciary capacity of the vendor. 
These cases are cited under note (31) Fiduciary Capacity of the Vendor.’ Where the 
vendee who has been already residing in the house purchased along with her husband 
issues an order for extensive repairs and lets out the parts of the house to the tenant, 
who purports to do acts which indicate that she had taken possession as owner and the 
taking of possession can be referred to a contract of sale, the Lucknow Court held that it 
must be regarded as being in pursuance of it. The section does not lay down that the 
contract must contain a direct covenant regarding the transference of possession. It 
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only requires that possession should have been taken in part performance of the contract 
for transfer and same act should have been done by the transferee in furtherance 
of it (j). a | 


(6) Mahomed Musa’s case.—Mahomed Musa’s case (k) was decided by the Privy 
Council in 1914 and was the first case in which the Privy Council seemed to apply the 
equity of part performance in India. A suit to enforce a mortgage was compromised 
on terms that the properties should be divided between the mortgagor and two sets of 
mortgagees in certain shares, the mortgagees releasing their interest and the mortgagor 
agreeing to execute conveyances of the shares allotted to the mortgagees. The compro- 
mise was recorded in a razinama which was not registered. The decree did not recite 
the razinama but simply ordered that the suit be decided in terms of the razinama. No 
conveyance was executed by the mortgagor, but the law of India as it then stood did 
not render a conveyance necessary. The parties for many years acted upon the compro- 
mise and dealt with the shares allotted to them as their own. Thirty or forty years 
after the compromise the fuortgagor's representatives filed a suit to redeem the mortgages 
and contended that the defendants could not rely upon the razinama as it was not regis- 
tered. Lord Shaw said But even if a transfer in writing had from a conveyancing 
point of view been omitted, or if some other formal defect had occurred, their Lordships 

of opinion that this would have been unavailing to the appellants in the attempt made 
ihi "the present suit to redeem the mortgages.” This conclusion was supported by a 
reference to the doctrine of part performance on the ground that ‘‘ even although the 
razinama and decree taken together were considered to be defective or inchoate as 
elements making up a final and validly concluded agreement for the extinction of the equity 
of redemption the actings of the parties have been sych as to supply all such defects.” 
Lord Shaw then quoted from the judgment of Lord Selbourne in Maddison v. Alderson (1) 
that the defendant is really charged upon the equities resulting from the acts done in 
execution of the contract and not upon the contract itself, and added that “ the matter 
has advanced beyond the stage of contract, and the equities which arise out of the stage 
which it has reached cannot be administered unless the contract is regarded.“ The 
compromise was of 1873 before decrees were exempted from registration. But as the 
judgment was based on post-contractual equities there was no express reference to the 
fact that the razinama was not admissible in evidence. The point, however, was taken 
in argument and there hardly seems any doubt that the formal defect referred to in 
the judgment means want of registration, and that the words defective and inchoate ” 
mean defective as not registered, and inchoate as not supplemented by a conveyance. 
The effect of this decision seemed to bd, that, just as the doctrine of part performance 
in England takes a parole contract out of the Statute of Frauds, so in India, it takes a 
document requiring registration out of the Registration and Transfer of Property Acts. 
But this was a fallacy exploded some years later by the decision of the Privy Council 
in Ariff v. Jadunath (m). 


(7) Ariff v. Jadunath.— In this case Lord Russell of Killowen explained that 
_ the observations of Lord Shaw in Mahomed Musa's case were merely obiter dicta. The 
case began in Caloutta (n) and the facts were as follows:—In 1913 Ariff agreed ‘orally 
to grant Jadunath a permanent lease of land at a monthly rental of Rs. 80. No lease 
wad executed or registered, but on the faith of the agreement Jadunath went into posses- 
sion and erected costly structures, In December 1918 Ariff wrote to Jadunkth refusing 
to grant him a lease, and in 1923 sued to evict him treating him as a monthly tenant. 
The High Court of Calcutta held following Mahomed Musa’s case that the equity offpart 
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performance applied and dismissed Ariff's suit, This decision was reserved by the 
Privy Council. Their Lordships held that a permanent lease can only be made by a 
registered instrument as required by sec. 107 of the Transfer of Property Act, and that the 
doctrine of part performance cannot be applied so as to override the express provision 
of a statute. As to Maddison v. Alderson their Lordships said— Whether an English 
equitable doctrine should in any case be applied so as to modify the offect of an Indian 
statute may well be doubted ; but that an English doctrine affecting the provisions of an 
English statute (i. e., the Statute of Frauds) relating to the right to sue upon a contract, 
should be applied by analogy to such a statute as the Transfer of Property Act and with 
such a result as to create without any writing an interest which the statute says can 
only be created by means of a registered instrument, appears to their Lordships, in the 
absence of some binding authority to that effect to be impossible.” This decision makes 
it clear that the equity of part performance, which in England is only available to 
overcome a statutory objection to the proof of a contract, cannot in India have the 
effect of superseding the provisions of the Registration and Transfer of Property Acta, 
and of creating an interest which under those Acts can only be created by a registered 
instrument. 


(8) S. 53A supersedes but is not inconsistent with Ariff v. J adunath. 
The section was enacte@ before Ariff v. Jadunath was decided but it is not inoonsistent 
with that decision, for what cannot be done under a doctrine of equity, may yet be done 
by a statutory enactment. The effect of the section is to relax the strict provisions 
of the Registration and Transfer of Property Acts in order to allow the defence of part 
performance to be estabfished. This is done for the protection of ignorant transferees 
who have taken possession or spt money in improvements in reliance on documents 
which are ineffective as transfers, or on contracts which cannot be proved for want of 
registration. Before discussing the section it will be convenient to sot forth (1) cases 
not governed by the section but following Mahomed Musa's case, t.e., part performance 
under Mahomed Musa’s case, and (2) cases, not governed by the section but following 
Ariff v. Jadunath, i. e., part performance under Ariff v. Jadunath. 


(9) Part performance under Mahomed Musa's case.—These are cases not 
governed by the section and decided before Ariff v. Jadunath. Such cases generally 
followed Mohamed Musa’s case and the equitable doctrine was used to override the 
requirement of registration. The equity was applied to agreements and compromises 
effecting a transfer of land (o), or an exchange 6p) or a sale (9), possession being given 
and taken but no document registered. It was also applied to an unregistered deed of 
partition which was followed by enjoyment of property in several shares (r). The Bombay 
High Court applied the equity in a case where by an unregistered agreement a mortgagor 
gave up his right of redemption in one plot and the mortgagee gave up his mortgage 
rights in another plot, possession being given and taken (2). But even in this period 
there were some cases which anticipated Ariff v. Jadunath and took the correct view 
that a doctrine of equity cannot annul a positive rule of law. Thus the Allahabad 
High Court in Ram Gopal v. Tulsi Ram (t) held that an exchange which was the result 
of a family arrangement reduced to the form of an unregistered document did not operate 
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to transfer title although possession had been given and taken. Similarly the Madras 
High Court held in Ramanathan v. Ranganathan (u) that the equity did not apply to an 
instrument of transfer of land when there was no registered deed as required by ss. 54 
and 118 of the Transfer of Property Act. This case was however overruled by a Full 
Bench in Vizagapatam Sugar Development Co. v. Mathuramareddi (v). 


(10) Part performance under Ariff v. Jadunath.—In cases not governed 
by this section but decided after Ariff v. Jadunath, that decision was followed. There 
are two such cases. In one case the Patna High Court held that possession under an 
oral lease for seven years could not validate the lease under the equity of part 
performance (w). This was on the ground that the doctrine could not be applied so as 
to nullify the provisions of s. 107 of the Transfer of Property Act as to the necessity for 
a registered instrument. In the other case (x) a tenant was in possession of land under 
a registered lease granted i in 1882. In 1920 the landlord agreed to reduce the rent and 
the tenant paid the reduced rent for five years. The Calcutta High Court held that 
continuance in possession at a reduced rent was an act of part performance and that the 
tenant could not be evicted for failure to pay rent at the old rate. Now the agreement 
to reduce rent required registration so that the decision was opposed to Ariff v. Jadunath. 
The Court, however, considered that it was not applying the equity so as to override the 
Registration Act because the tenant’s right to get a registered lease was subsisting at the 
death of the suit. This reason is unsound. The Court evidently had in mind the equity 
of Walsh v. Lonsdale. But this equity does not arply in India—see Note (29). If the 
right to get a registered lease was still subsisting the ‘defendant should have 
applied to have the suit stayed and himself drought an action for specific 
performance. 


(11) Part performance under 8s. 53A.—The section has been described by the 
Privy Counoil as “a partial importation into India of the English equitable doctrine of 
part performance (y). By virtue of this section part performance does not give rise 
to an equity as in England, but to a statutory right. This right is more limited than the 
English equity in two respecte, (1) the contract must be in writing, and (2) it is available 
only as a defence. So far as India is concerned, the section is an enactment of the rule 
previously prevailing. It creates rights which were not in existence before the enactment 
was passed (z). 


(12) By writing.— The contract must be in writing signed by or on behalf of the 
person sought to be charged. This is a departure from the English law, for the doctrine 
is applied in England to parole contracta affecting land which are not enforceable on 

t of the Statute of Frauds. There seem to be two reasons for this limitation, 

(1) the occasion for the doctrine arises in India with reference to documents inadmissible 
in evidence for want of registration, and (2) the risk of perjuries if an oral contract could 
be set up as a defence after limitation for a suit for specific performance had expired. 
Hence it has been held that if the agreement to transfer is not in writing, s. 53A cannot 
be applied to the case (a). The terms of a contract must be proved by primary or seoon- 
dary evidence and its terms must be proved from the contract itself and not from what 
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purports to be its quotation in another document (b). What is required is that the 
contract itself must be in writing. A writing which may refer to some part or parts ofa 
contract which was oral is not sufficient (c). It is however not necessary there should be 
a formal agreement (d). 


(13) Available only as a defence.—The right conferred by this section is a right 
only available to a defendant to protect his possession (e). It is limited to cases where 
the transferee had taken possession and against whom the transferor is debarred from 
enforcing any right other than that expressly provided by the contract. It is only in 
the case of a suit for specific performance that part performanco assists a plaintiff. This 
is enacted in s. 27A of the Specific Relief Act, 1877. See note infra under that heading. 
But in other cases the words of the section do not warrant a conclusion that tho plaintiff as 
such is necessarily debarred from the benetit of the rule. Whore by the nature of the case 
as disclosed by pleadings or otherwise, it is apparent that tho transferee comes to the Court 
to defend his possession against the invasion of it by the transferor, he is entitle.| to invoke 
the doctrine of part performance. Since the object of a suit under O. XXI Rule 103, Civil 
Procedure Code is to protect possession and the capacity in which the plaintiff comes to the 
Court is in reality, of defence, the plaintiff can take advantage of soc. 63A. The more 
position of a party in the heading of a suit would not determine whethor he is or is not 
entitled to the benefits of the section (f). 


Some Indian decisions betray a misconception of the limited scope of the section. 
In a Bombay case (g) the defendamt took possession under au unregistered lease for five 
years and vacated aftér sixtcen months claiming to be a monthly tenant. The Court 
held that as the defendant had taken possession under the unregistered Jease he was liable 
under s. 53A for the rent of the whole term and awarded damages to the plaintiff. In 
this case part performance was used not as a ground of defence but as a ground of attack. 
The cardinal principle was overlooked, viz., that part performance must be the act of 
the person seeking to avail himself of the equity and that acts of the person sought to 
be charged are of no avail (h). In a Rangoon case (i) also a plaintiff was wrongly allowed 
to avail himself of this section. The facts when simplified are as follows :— V the owner 
sold the property by unregistered deed to L who took possession. L gave a usufructuary 
mortgage of the property to the plaintiff. The plaintiff sued to recover possession from 
the defendant who claimed to be a prior purchaser from /. The Court held that the 
plaintiff claiming under Z had a right to possession perfected by part porformance and 
was entitled; to a declaration of that right against the defendant. In a Lahore caso ( 
a plaintiff was said to have a right under s. 53A, but the plaintiff was already in possession 
and the judgment probably meant that he had a right to resist dispossession. 


In English law the equity of part performance is an active equity which a plaint 
in n possession may enforce in an indepondent suit or proceeding, e.g., a suit for specifio 
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performance, or for an injunction to restrain dispossession. Before the enactment of 
this section there is one repor ed Indian decision in which the equity of part performance 
was enforced as an active equity and that is Hiralal v. Shankar (k). In that case A 
agreed to sell his land to B. B paid the price and was put in possession of the land. The 
contract was in writing and, was lost. It was not stamped and therefore could not be 
proved by secondary evidence. Nevertheless as plaintiff had taken possession under 
the contract, his suit to compel execution of a registered conveyance was decreed. This 
was carrying the equity to the full length allowed by the English law. Such a case mone 
not be covered by s. 53A. A 


(14) Contracts to transfer for consideration.—These words exclude gifts. 
A gift does not involve a contract and even before the section it was held that the doctrine 
of part performance has no application to gift („I). Moreover a gift is complete on accept- 
anoe subject to registration (m). In a Calcutta case (n) the doctrine of part performance 


“was applied to an antenuptial gift; but the case was regarded as one of contract, the 


Court treating the antenuptifil promise of the bride’s father as becoming a binding contract 
when the marriage followed. In an English case (o) a father previous to the marriage 
of his daughter told her intended husband that he meant to give certain leasehold property 
to them on their marriage. After the marriage he gave possession of the property to 
the husband, handed the title deeds to him and directed the tenants to pay the rents 
to him. The husband thereafter expended money on the property. It was held that 
it was a case of a verbal agreement in consideration of marriage (which is one of the 
contracts rendered unenforceable by the Statute of Frauds if not in writing) but that 
there had been sufficient part performance to take the case out oftthe Statute of Frauds. 
This section applies to leases (7). © 


It is doubted whether the section applies to an agreement to transfer a partial interest 
in property such as a right to win minerals or cut timber (q). 


(15) Any immoveable property.— The doctrine of part performance enacted in 
the section has no relation under any circumstances to moveable property (7). 


(16) Ascertained with reasonable certainty.—These words also occur in 
seo. 21 of the Specific Relief Act. A contract the terms of which cannot be ascertained - 
with reasonable certainty cannot be enforced. 


(17) In part performance of the contract.—The second paragraph of the 
section adopts the English rule that an act of part performance must be unequivocably 
referable to the contract. See note (5) , ‘What acts constitute part performance. Ina 
case decided directly under the section it was held that when property was agreed to be 
sold to a person already in possession as mortgagee, and he made a part payment of the 
price, he had continued in possession in part performance of the contract for sale and 
done an act in furtherance of the contract (a). 


(18) Taken possession.—The section is limited to cases where the transferee is in 
possession under a contract to transfer immoveable property. The section is therefore 
available only as a defence. See note (13) supra. 


Bom. ? Jonnada S onnada Subbanna (1946 
060 assy 45 1170, 62 I.C. 687, = ai B. (p) a nig Sh on Sendeia Din 8 ia 
Po Hta 1929 5 
© MEY Ee laa Ta Aam; Bisa: | Mahomod ibe) 4.1. 
m. 
100 I.C. kana e 250; Hari Pada | (9) S. N. Banerji v. Kuchwar Lime & Stone 
v. Blokeshi (940) 940) A-0. 254, 71 C. L. J. Co. Ltd. (1941) APO. 128, 21 Pat 243; 
144, 44 OC. W. N. 3 I. O. 249 Traders Miners Ltd. v hirendranaih 
(m) Lad. 103, LA. 80 150 7.8. 100, (275 e, 
C. 2." eee 4 i pene | (r) Bhabhi. Dutt v. Ramialbyemal (1934) 158 
(n) Pran ri Mohan Das (1928) | . 481, Che) A.R. 


8 Gal 426 CAA Toas 28 
urcome v ) Ma The v. Ma Se Mat 1084 18 Rang. 
o ii 571. 0 8.6. 46. @ 17, 144 I. C. 18, (84) A 8. 


i EQUITY OF PART PERFORMANCE. 287 


(19) Has performed or is willing to perform.—The section confers no rights 
on a party who was not willing to perform his part of the contract. A prospective vendee 
who had taken possession could not resist dispossession, if he were not willing to pay the 
price agreed upon (i). 


(20) Notwithstanding thatthe contract though required to be registered 
has not been registered.—These words expressly supersede the provisions of the 
Registration Act. They let in agreements of lease creating a present demise though 
uut registered. Under the proviso added to s. 49 of the Registration Act such un- 
registered documents are admissible as evidence of part performance. See note (33). 
Section 49 of the Rogistration Act, infra. 


(21) Where there is an instrument of transfer.—The case of an ‘instrument. 
of transfer is put in the alternative. The amendment to sec. 49 of the Registration Act 
shows that the section applies although there is not a distinct and separate contract in 
writing. The instrument itself is treated as the contract jn writing as was done by 
Jenkins, C.J., in Puchha Lal v. Kunj Behari Lal (u). An unsigned deed is not an 
instrument of transfer. 


(22) Not completed in the manner prescribed by law.—These words have 
the effect of auperseding the provisions not only of the Registration Act but also of the 
Transfer of Property Act as to registration and attestation. But the section would 
not apply if the instrument could not be proved for some other reason, e.g., if the 
original is unstamped and lost so that secondary evidence is inadmissible as in Hiralal v. 
Shankar (v). è 


(22A) Persons claiming under. —The test for determining whether the words 
““orany person claiming under him (i. e., the transferor) in seo. 53A apply to a Hindu rever- 
sioner is whether the acts of the deceased widow affecting the property bind the reversioner 
or not. If her acts bind the property, they must bind tho reversioner in the same manner 
and to the same extent us the acts of an absolute owner would bind his heir. The 
reversioner may not be her heir, but is certainly her successor. He is bound by her acte 
which lawfully affect the property and to the extent he is so bound, he becomes a person 
claiming under her (w). But where a guardian contracta to transfer immoveable property 
belonging to a minor ward, sec. 53A cannot operate to bar the minor's claim to recover 
the properties as he is neither a transferor nor a person claiming under him (x). A jud ment 
oreditor who has attached the property ofa judgment debtor in possession of an intended 
purchaser is a person “claiming under the trangfer ” (y). 


(23) “expressly provided by the terms of the contract.---The transferor is 
not debarred from enforcing a right in respect of property which is expressly provid 
by the terms of the contract. So if the contract were an agreement of lease not prova 
because of want of registration, the lessee could not resist a demand for rent. If he did 
so he would be disentitled to the benefit of the section as not being willing to perform 
his part of the contract. 


(24) Proviso to the section.—The proviso to the section saves the right of a 
transferee for consideration who has no notice of the contract or of ite part performance. 


If a purchaser or lessee omits to have the deed of sale or lease registered, he will have to 7 
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deliver up possession of the property to a bons fide transferee for value from the 
transferor who has no notice of the transaction. This was so held with reference to the 
doctrine of part performance before the enactment of the section (z). 


(25) Title.—The section gives a defendant the right to defend his possession if he 
holds under an unregistered deed or contract. It does not confer title (a). The doctrine 
of part performance will not support a suit on title (b). 


. (26) Agreements otherwise invalid.—The section allows the doctrine of part 
performance to be applied to agreements which are invalid for want of registration. 
But if the agreement is invalid under any other law neither the section nor the doctrine 
of equity on which it is founded will validate that which the law says is invalid. This is 
illustrated by the Privy Council case of Arseculeratne v. Perera (c). An agreement of 
partnership provided that the capitalist partner would hereby give over a lease of 
a mine to be worked by the partnership. The agreement so far as it affected the lease 
was according to a Ceylor, Ordinance ‘‘ of no force or avail in law as it was not 
executed before a notary public. The other partner took possession and worked the 
mine for three years. Nevertheless he could not avail himself of the doctrine of part 
performance to validate the grant of the lease and his possession was held to be that of a 
licensee. Similarly the following agreements cannot be validated under the doctrine 
of part performance : an agreement by a client to transfer land to r mukhtiar as remune- 
ration for his services, which was invalid under sec. 28 of the Legal Practitioners Act 
18 of 1879 (d); and an arrangement transferring immoveable property ; the assets of a 
company, effected between the liquidator and the Creditors of a company but invalid 
under sec. 212 of the Indian Companies Act 7 of 1913 as not sanctioned by three-fourths 
in number and value of the creditors (e). Again the Xatna High Court has said that 
an agreement subsequent to the Transfer of Property Act by a reversioner to transfer 
his right of succession would be invalid under s. 6 (a) and could not be validated by 
part performance (f). 


Equity in Walsh v. Lonsdale. 


(27) Equity of Walsh v. Lonsdale excluded.— In the last edition of this work 
it was doubted whether the equity of Walsh v. Lonsdale was excluded by this section. 
Two decisions of the Privy Council make it clear that, irrespective of this section, the 
equity is inconsistent with the requirement of registration in this and the Registration 
Act. These decisions will be first set forth as illustrations and then will follow a state- 
ment of the equity and then the reasons why the equity cannot be resorted to 


© Illustrations, — 
(1) In 1913 4 orally agreed to grant a permanent lease of land to Bata monthly 


rent of Rs. 80.' B went into possession of the land and erected buildings on it. No lease 


was executed, and in December 1918, A wrote to B refusing to grant him a lease. B did 
not sue for specific performance, and his right to sue became barred in December 1921. 
In 1923 A sued to evict B. Held that A was entitled to a decree for possession and that 


as B's right to enforce the agreement was time barred Walsh v. Lonsdale had no 


(2) inta 250, U 028 a 4K. 2970 6 1 ae S iy (e) (1928) 111 I.C. 351, (28) A TC. 278. 
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‘application. But that if B had been entitled to specific performance he could have 
claimed to have executed in his favour an instrument in writing which he could 
have duly registered, A’s ejectment action being stayed in the meantime: Arif v. 
Jadunath (1931) 58 I. A. 91, 58 Cal. 1235, 131 I. C. 762, (31) A. PC. 79. 


(2) The Collector of Sukkur sold a plot of land to A, an Afghan refugeo, on 
condition that he should execute an agreement with H to sell the plot to B at cost price 
if he (i. e., 4) should within a stated time receive permission to reside at Quetta, 4 
executed the agreement of sale to B and was put in possession by the Collector. A got 
permission within the time stated but nevertheless failed to sell the plot to B. B 
instead of filing a suit for specific performance of the agreement. of sale, approached 
the Collector. The Collector in December 1920 illegally cancelled the grant to A, 
illegally evicted A and illegally put B into possession. A filed a suit on the 
20th December 1921 to recover the plot. Before the suit was decidod B's right to sue 
for specific performance had become time barred. The Distgict Judge dismissed the 
suit holding that the possession of B coupled with the existence of an agreement in his 
favour was a complete defence. The Court of the Judicial Commissioner reversed the 
decree on the ground that B was not in possession under the agreement of sale. The 


judgment of the Privy Council proceeded on a ground that was more fundamental, 


Their Lordships held that in a case not governed by 8. 538A the averment of the existence 
of a contract of sale is no defence to an action for ejectment. While the contract was 
still enforceable B's remedy was to apply for a stay of the ejectment suit and to sue 
himself for specific performance to dompel A to excente a registered deed of salo in his 
favour. But after the contract ceased to be enforceable, its part performance was of no 
availto B. Mian Pir Bux v. Sardar Mahomed Tahar (1934) 61 I. A. 388, 60 Cal. 
L. J. 370, 67 Mad. L. J. 865, 36 Bom. L.R. 1195, 1934 All. I. J. 912. 151 J. C. 326, (34) 
A. PC. 235. 


(28) Equity in Walsh v. Lonsdale.— The rulo in Walsh v. Lonsdale. (g) may bo 
stated thus: — Where (in a case where a lease not under seal is void at law) A agrees to 
let land to B on lease, and B goes into possession, and the agreement is one of which 
specific performance would be granted, A and B have the same legal rights ns between 
themselves and are subject to the same legal liabilities, as if a lease under seal had been 
granted on terms of the agreement. Hence the landlord has the same power of 


distress as he would have had if a lease under seal had been granted; and the tenant .. 
can only be evicted if he has committed such a breach of covenant as would (if a lease — 


had been Bred) have entitled the landlord to re-enter. The equity depends not so 
much on part performance as on the fact that there is a valid contract between the 
parties and that the contract is still capable of being enforced by specific performance,” 
in the same Court and at the same time as the subsequent legal question falls to be 


determined. 


(29) Statutory law of India excludes Walsh v. Lonsdale.— Walsh v. Lonsdale 
is an instance of the equitable rule that what ought to be done as a consequence of a 
binding agreement is treated as actually accomplished. The person who has an 
equitable interest under an agreement of lease, if he is entitled to specific performance 
in the same Court, is treated as if the equitable interest had been turned into the legal 


interest of a lessee. But under the Indian enactments there is no distinction between 


legal and equitable interests. The right of a person entitled under an agreement of 


lease is not an equitable interest but a personal right. If that personal right cannot be. : 


converted into an interest in land without a registered instrament, tie. 


the equity would be a contravention of the Transfer of Property. Act. tad, of the P 


o (1882) 21 ch. D. 9. 3 
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Act. In Ard v. Jadunath (h) as well as in Mian Pir Bus v. Sirdar Mahomed 
Tahar (i), the Privy Council pointed out that the person entitled should seek his remedy 
consistently with and not in violation of the Indian statute. He should apply for 6 


. stay of the ejectment suit and himself file a suit to have executed in his favour an 


instrument in writing which he could duly have registered. The Court would stay the 
suit in ejectment on the principle that the Court will not grant a decree of ejectment 

which can at once be rendered ineffective by the same Court being required to grant a 
decrees of specific performance resulting in reinstatement. 


There are, no doubt, some cases in which an interest in land can be created without 


a registered instrument, e.g., a lease for less than one year or a sale for less than Rs. 100. 


But if the defendant were in possession an oral agreement for such a lease or sale, he 
would not require protection for he would be the owner of the interest. On the other. 
hand if he were not in possession his remedy would be a suit for possession. 


@ 

(80) Indian cases applying Walsh v. Lonsdale are no longer law.—The 

decisions of the Privy Council referred to in the last note have the effect of overruling a 

great many Indian cases in which the equity was applied. These may now be briefly 
enumerated— 


2 
Agreements.—The equity was applied in a series of decisions mostly of Mookerjee, J., 
to agreements of lease which did not create a present demise (and which were not liable 
to be registered) although no registered lease was executed (j). The equity was applied 
to an agreement of exchange (k) performed in part without the éxecution of a registered 
instrument as required by seos. 118 and 54 of the Transfer of Property Act; also in the 
case of agreements of sale, oral or written, where the transferee took possession without a 
registered conveyance (I); also in the case of an agreement to release in undertenure (m); 
and also in the case of an agreement of usufructuary mortgage where the intended 
mortgagee took possession though no registered deed of mortgage was executed (7). 


Deed not registered.—The equity was also applied in the case of an unregistered 
deed, the deed though not registered being treated as evidence of a contract to transfer. 
But the decisions on this point were not unanimous. Jenkins, C. J., in Puchha Lal v. 
Kunj Behari Lal (o) treated an unregistered deed of sale as evidence of a contract of sale. 


a ; A decision to the contrary by the Madras High Court (p) was overruled by a Full Bench (g). 
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But in Sanjib Chandra v. Santosh Kumar (r) Rankin, C. J., held that a lease or an agree- 
ment of lease creating a present demise which was inadmissible for want of registration, 
was not admissible in a suit for specific performance of the agreement of lease, and that 
as it was invalid as an agreement Walsh v. Lonsdale had no application. 


Limitation.—In the cases cited above it was recognised that the equity could not 
be applied after a suit for specific performance had become time-barred (s). Indeed in 
some cases it was held that the equity was not available after a suit for specifiv performance 
had been dismissed (t), or after execution of a decree for specific performance had become 
time-barred (u). But other cases recognised the equity of Walsh v. Lonsdale as subsisting 
after a suit for specific performance had become time-barred (v). These cases ignored 
the fact that the foundation of the equity is a subsisting right to specific 
performance. 


Title.—It was recognised that the equity confers no title and that until the person 
in possession perfects his title by a suit for spocific performance he cannot maintain a 
suit on title (w). Nevertheless it was held that the equity confers an interest which is 
attachable and saleable. A judgment dobtor was in possession under a contract of 
sale to him. His right, title and intorest was attached and sold before he had obtained 
a registered deed, but it was held that it was not opon to him to pload that ho had no 
saleable interest (x). © 


Fiduciary Capacúy of the Vendor, 


(31) No equity ‘arises out of the fiduciary capacity of the vendor.—In a 
Bombay case (y), Scott, C. J., na M that if a vendor who haa contracted to sellimmoveable 
property puts the prospective vendo in possession and thon seeks to ejoct the vendee 
who is willing to complete tho purchase, ho is repudiating his fiduciary obligation and the 
Court will not grant him the relief ho seeks. That this is not a correct statement of the 
law appears from the passage already cited from tho judgment of Lord Macmillan in 
Mian Pir Buz v. Sardar Mahomed Tahar (2), a. An averment of the existenoe of a 
contract of sale, whether with or without an averment of possession following upon the 
contract is not a relevant defence to an action of ejectment in India.“ The vendor ia 
no doubt under sume obligations similar to those of a trustee, but to treat the contract 
of sale as equivalent to a declaration of trust is an infringement of sec. 5 of the Indian 
Trusts Act, 1882. This is because under that section a declaration of trust should be 
made by registered instrument. This has been explained by Page, C. J., in The ö 
Assignee v. M. E. Moolla & Sons, Lid. (a). This supposed equity was enforaod by Macleod, 


ir) (1922) 40 Cal. 507. 60 I. C. 877, „09 A. C. C. W. N. 284, 47 I. C. 428; Shyam Késhore 
436; Ram Mahomed v. Umesh Chandra (1920) 24 Cal. W. V. 
Mullick (19 ) 62 Cal. 695, 91 1. C. 320, 403, 4 LO. 154. 
Cea G. 1087; Baijnath v. Kundan | (w) Kalipada v. Fort Gloster Jule Manufactur- 
al (1020) 27 AU. L.J. 1134, 122 I.C. 671, sng Co. 219 (1987) i 81 2 Cal. W. N. 848, 100 
(8) es Kali J (2) * Chandra, 15 ay Aie Kaan I Pal (1918) 
348 100 J. 8. Pre Af C. 588 Mahim (y) Bapa A pihak 85 — gg sa Sadoba (1917) 
4 + U e e 3 e 4 
Chandra v Daf (i 27) 105 1. C. 860, 41 Bonn. 438, 80 I. C. 108: Lucaman v. 
(27) | A. 8. 054. But of nader S. 584; Raoji (1928) 25 Bom. L.R. 1027, 77 LC. 
Chandra slipada | O Ghosal 305, ('24) A.B. 160 doubting Lalesand 
pan AU 168, 205. 2 $28, 42 v. La (1004) 28 Bom. : Gam- 
182 L ram v. Lazman Maids 40 Bom. 4 
(0) Lalchend v. . Ie (1904) 28 Bom. 406. 7 I. C. 360; . Bhagwan Sing 
du) NN Gain x 85 Ram Charan (1924) 28 (921) 45 Bom. 454, 85 1.0. 581, (21) 
483. . n (2) (1934) 61 LA. 3 n Bom- ik Lins, ona 
p u Ali Lan v. Aratunessa Bibi (1021 Mad ae eee 
í» * 8 . 905, G I. C. 167 72 All. 228: Ne ii Lie oS 934 
748 (1020 Ye nas 88. ha J 8 L. $2, 186 1 ó. 2 . ae ia: $08; 
744, 4, (29) A. MA 


iat Dad (1910) 22 cal: ta) —̃ LO CIA A BA 


S. BA 


8.624 


292 TRE TRANSFER OF PROPERTY ACT. 


C. J., in Venkatesh v. Malappa (b) in the case of a person in possession under a contract 


of sale after the time when the defendant could have enforced specific performance of 


the contract had expired. This case was followed in Rangoon in many cases of invalid 
oral sales and mortgages (c). All these cases are in effect overruled by Mian Pir Buz, 
and many of them have been expressly overruled by Ma Kyi v. Ma Thon (d) a Full Bench 
decision of the Rangoon High Court where Page, C.J., held that a suit on an oral mortgage 
which was void for want of registration could not be maintained, but the mortgagor, 
though ho cannot sue for redemption, might ignore the mortgage and sue for possession 
on his title. 


Supplementary Legislation. 


(32) Supplementary legislation.—Section 53A has boon reinforced by furthor 
legislation embodied in the Transfer of Property (Amendment) Supplementary Act 21 
of 1929 so as to enable the section to be used in supersession of the Registration Act. 
This is the amendment of sec. 49 of the Registration Act and the new sec. 27A of the 
Specific Relief Act. 


(38) Section 49 of the Registration Act.—The amended section is as follows :— 
“49. No document required by section 17 orby any provision of the 
Transfer of Property Act, 1882, to be registered shell 
(a) affect any immoveable property comprise therein, or 
(b) confer any power to adopt, or P 
(c) be received as evidonce of any transaction affecting such property or 
conferring such power, unless it hag,been registered : 

Provided that an unregistered document affecting immoveable property and required 
by this Act or the Transfer of Property Act, 1882, to be registered may be received as 
evidence of a contract in a suit for specific performance under Chapter II of the 
Specific Relief Act, 1877, or as evidence of part performance of a contract for the 
purposes of section 534 of the Transfer of Property Act, 1882, or as evidence of any 
collateral transaction not required to be effected by registered instrument. 

The amendments are printed in italics. The amendment in the first paragraph 
settles a doubt as to whether the section applics not only to documents compulsorily 
registrable under sec. 17 of the Registration Act but also to documents of which regis- 


tration is required by the Transfer of Property Act (e). 


The proviso is the amendment that has an important bearing on seo. 53A. It makes 
it clear that sec. 49 does not prevent an unregistered agreement or deed being admitted 
in evidence as a contract. It gives statutory recognition to Puchha Lal v. Kunj 
Behari Lal (J) and supersodes the decision in Ranji Chandra v. Santos Kumar (9) 
where Rankin, J., refused to admit in evidence in a sui? for specific performance, 
an unregistered agreement of lease because it created a ‘Present demise and was not 


registered. 
“(b) (1022) 46 Bom. 722, 66 I. C. 868, (°22) Ween A. R. 321; Maung Po Sin v. Ma 
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e) Maung Shwe Hmon v. Maung Tha Byaw i 
4 1028) 72 10. 6, (28) SE. 126 Ma (d) (1985) 18 Bang. 274, 157 I.C. 565, (35) A.R. 


VF CD (. Dawal v. Dharma (1917 
89; Ma Pi ha -Ma | 9 I.C. : ) Ge tie 44921 wi 


Sun 490 2 2 Rang. 286 si T 1.0. 857, 3; Rama y 
(20 A. 14; Maung Tun Ya v. Maung aa 66, 80 preta „H AM 80 a 
mee (1934) 2 . 966, 118 LO. 177, (28) AA. 7% 


728 R. 1: . Maung Tun | 
(1986) : 2 Bang. 479, 84 I. 0. 8170 (25) (f) (1913) 18 Cal. W. N. 445, 20 I. O. 808. 

Re a aung Ok Kyi v. Ma Pu (9) (1922) 49 Cal. 507, 69 I.C. 877 cea AC AC. 
(1926) 4 R 868, 99 10. 5 519, (27) -436 followed in Ramjoo 
A.B. 38; C. A.M. K. Ratttar v. Ma Haridas Mullick 1085) 52 Cal. 696, 91 
Kyaw (1928) 6" Rang. 270, 110 I. C. 616, I. C. 820, (28) A. ©. 1087 


SUPPLEMENTARY LEGISLATION. 293 


This seotion enacts that in a suit for specific performance the plaintiff may use the 
unregistered deed as evidence of the contract. But with reference to part performance 
the section enacts that the deed may be used as evidence of part performance of a 
contract for the purposes of section 53A of the Transfer of Proporty Act, 1882.“ This 
is an elliptical expression which means that the deed is available not only as a contract 
but as evidence that the acts done are part performance of the contract, e.g., when a 
building has beon erected in terms of an unrogistered lease (A). But a document which 
must be regarded as unregistered for fraud on registration cannot be referred to for the 
purpose of invoking the operation of Sec. 53A (1). 


(34) Section 27A of the Specific Relief Act, 1877.— This ix a new section 
interted in the Specific Relief Act, and is as follows :— 


“27A. Subject to tho provisions of this Chapter, wheoro a contract to lease 
immoveable property is made in writing signed by tho parties thereto or on their 
behalf, cithor party may, notwithstanding that the confract, though required to be 
registered, has not been registered, sue the other for specific performance of the 
contract if,— e 

' (a) whero specific performance is claimed by the lessor, ho has delivered 
possessiog of the property to the lessee in part performance of the contract ; 
and 


(b) where specifice performance is claimed by the lessee, he has in part perfor- 
mance of the contract, takon possession of the property, or being already 
in possession, continues in possession in part performance of the contract, 
and has done some act in furtherance of the contract: 


Provided that nothing in this section shall affect the rights of a transferee for 
consideration who has no notice of the contract or of part performance thereof. 


This section applies to contracts to lease oxecuted aftor the first day of 
April 1930.“ 


The effect of the section is to supersede as from the date specified the decision in 
Sanjib Chandra v. Santosh Kumar (j) where Rankin, J., held that an agreement of lease 
inadmissible in evidence for want of registration would not support a suit for spocitic 
performance although the lessee had taken possession under the agreement. The case 


put in the section is not covered by sec. 53A, fer that scction enacta an equity which is 


enly available as a defence. It is therefore the only case recognised by the Legislature 
where the equity of part performance is an active equity, as in English law, sufficient to 
support an independent action by a plaintiff (k). If a plaintiff is in possession under a len 
(which would otherwise be inadmissible for want of registration) he may put the lease in 
evidence and sue upon it for specific performance treating it as a contract. 


The effect of the proviso is that specific performance cannot be enforced against n 
transferec with notice of the contract and of its part performance. This is in accord 
with sec. 27 (b) of the Specific Relief Act. 


(h) Cf, Lester v. 14.8. U aon) cols P.C. 108, (J) (1922) 40 Cal. 507, 69 1 C. 887, (22) A. C. 486. 
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CHAPTER III. 


ae Or SALES or ĪMMOVEABLE PROPERTY. 

8. H 54. Sale is a transfer of ownership in exchange for 

as r a me paid or promised or part-paid 
7; and part-promised. 


Bauch transfer, in the case of tangible immoveable pro- 
perty of the value of one hundred rupges 
| and upwards; or in the case of a reverson 
or other intangible thing, can be made only by a registered 
instrument. ' : 
In the case of tangible immoveable property, of a value 
Jess than one hundred rupees, such transfer may be made 
either by a registered instrument or by ,delivery of the 
f Property. 
Delivery of tangible immoveable property takes place 
when the seller places the buyer, or such person as he directs 
in possession of the property. 


Sale how made. 


A contract for the sale of immoveable property is a 
contract that a sale of such property shall 


Contract for sale, take place on terms settled between 
the parties, | 
It does not, of itself, create any interest in or charge on 
such property. | 


- Sale.—The section deals with three subjects :— 
i I. Definition of sale [pp. 294—299). , 
II. Mode of transfer by sale [pp. 299—303). 
+ III. Contract of sale [pp. 303—305]. 


I.—Definition of Sale. 


= -. Definition.—Salo is defined as being a transfer of ownership for a price. In a sale 
_ there is an absolute transfer of all rights in the property sold. No rights are left in the 
` transferor. In a lease there is a partial transfer or demise and the rights left in the 


tranaferor are called the reversion (J). In a mortgage there is a transfer of an interest to 
the extent stated in sec. 68 below. : | | | 
E The essential elements of a sale are— pa 
(1) the parties, : - 
(2) the subject-matter, 
(8) che trunsfer or conveyance, 
(4) the price or consideration. — 


« O Bee note Demise” under sec. 16. 
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- Parties to sale.—The parties are the seller and the buyer. 


The seller must be a person competent to transfer. This is a matter dealt with in 
the notes to seo. 7. He must be competent to contract and he must have title to the 
property or authority to transfer it if it ia not his on. Ses notes under seo. 7. 


The buyer may be any person who is not disqualified to be a transferee under seo. 6 (h) 


(3). A duly executed transfer by way of sale to a minor who has paid consideration 


is valid (m). 


Subject-matter of sale.—The subject-matter is transferable immoveable property . ; 
Immoveable property has been explained in the note under that heading under seo. $. ` 


Inmoveable property is transferable except in the cases specified in sec. 6. 


The definition of immoveable property in the General Clauses Act is: Immoveable 
property shall inolude land, benefita to arise out of land and things attached to the earth 
or permanently fastened to anything attached to the earth., Things attached to the 
earth are mentioned in seo. 8 as incidents which pass with the land on transfer and are 
defined in seo. 3. Land and things attached to the earth are things which oan be touched 
and are therefore tangible immoveable property. Thus a field or a house is tangible 
immoveable property. A benefit to arise out of land is immoveable property 
and is an interest in (and. But such interests may or may not be tangible. Thus 


an undivided share in land is tangible as the owner has joint physical possession (u]. 


But an easement, a right of ferry, or a fishery are intangible, for these are rights exercised 
over the property of another and cainot be perceived by the sense of touch. The equity 
of redemption in a simple mortgage is tangible because the mortgagor is in 

but in a usufructuary mortgage it is intangible because he is not in physical possession (o). 
_ Conversely, as to the mortgagee’s interest, it is intangible if the mortgage is a simple morte 
gage, but tangible if the mortgage is a usufructuary mortgage (p). In Sohan Lal v. 
Mohanlal (q) Sulaiman, C. J., said: A mortgaged property is undoubtedly tangible, but 
the interest of the mortgagor in the property, when the mortgage is usufructuary, is not 
identical with the property itself, as some interest has already passed to the mortgagee 
including the right to remain in posseasion and appropriate the profits. Tho interest 
which the mortgagor possesses is not itself capable of being touched, nor is it such that an 
actual delivery of its possession can be effected by the mortgagor to the mortgagee. It 
seems difficult to conceive of a thing being tangible when it is not capable of actual delivery 
of possession.” This is a dissentient judgment but one would have thought was woll 
founded in principle. The judgment of tho majarity of the Judges was however that the 
interest of a mortgagor in a usufructuary mortgage is tangible. The majority view of the 
Allahabad High Court has been followed by the Patna High Court (r) and by the Bombay 
High Court (a). 0 


An interest under a deed of settlement whereby a person is granted an income in 


future rents and profite of certain immoveable property and also a share in the a 
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of the property in future is immoveable ‘property within the meaning o of the 
section (0). 


The distinction between tangible and intangible immoveable property is Anapun to 
that made in English law between a corporeal hereditament and an incorporeal 
hereditament. Topham explains the distinction as follows: A corporeal hereditament is 
an interest in land in possession, i. e., a present right to enjoy the pessession of land. An 
incorporeal hereditament is a right over land in the possession of another, which may be a 
future right to possession, or a right to use for a special purpose land in the possession of 
another, e.g., a right of way (u). The contrast is between the estate of one who is 
possessed of the land, the tangible thing, and that of a man who has the mere right, the 
intangible thing, without possession of anything tangible (v). The “other intangible 
thing in sec. 54 is intended to embrace those imponderables which are related to im- 
moveable property. It cannot include such things as a mere licence to sell electricity (w). 


Mortgage debt.—Bofore Act 2 of 1900 mortgage debts were assignable as action- 
able claims and the assignment of the debt passed the security with it under sec. 8 of this 


- Act (x). But Act 2 of 1900 remodelled the Chapter on actionable claims (Chapter VII) 


and inserted in seo. 3 a definition of actionable claims which excludes “a debt secured by 


mortgage of immoveable property or by hypothecation or pledge of moveable property.” 


The effect of this amendment is that mortgage debts can no lofiger be transferred as 
actionable claims under Chapter VIII. They can only be transferred by way of sale under 
seo. 54, or by way of exchange under seo. 118, or by way of gift under sec. 123 but in all 
cases as immoveable property, and consequently only by registered instrument (y). But 
the Privy Council have held that an unregistered transfer of a mortgage debt may be 
treated as a transfer of the debt dissociated from the“ security (z). See note Debts 
under sec. 8. 


Reversion.—A reversion is particularly mentioned probably because the lessor, 
although out of possession, is able to give symbolical possession by his lessce attorning 
to the transferee. But such symbolical possession is not equivalent to physical posses- 
sion and a reversion is therefore intangible (a). A transfer of a reversion is a 
transfer of a right to future rents which is a benefit to arise out of land within the 
meaning of the phrase used in the definition of immoveable property in the Registration 
Act (b). Arrears of rent already acorued due are not a benefit to arise out of land but 
a mere debt or chose in action and not immoveable property at all (c). 


Fruits of an action.—An assignfnent of the fruits of an action is not illegal (d), 
but such an assignment is not a sale although the suit is for the possession of immoveable 
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property (e), because if the defendant sucoceded and the suit were dismissed there would 
do no property to be sold (f). On the other hand, if the seller has a present title the 
mere fact that he is out of possession will not justify the inference that tho sale is a 
transfor of a law suit (g). 


Easements.—The grant of an casement is not a transfor of ownership under this 
section (4) ; and the provisions of the Transfer of Property Act have no application to 
the creation of an easement (i). 


Price.—Tho word ““ prico ” is used in its ordinary sensu as meaning money only (j). 

It is used in the same sense as in sec. 77 of the Contract Act (E). Thus a grant of 
land on what is called adhlapi tenure, i. e., a transfer of the land in return for work done in 
clearing land and sinking a well is not a sale (1); and a transfer of a life interost in land 
in discharge of a claim for maintenance is neither a salo, nor an exchange nor a gift (m). 
A transfer of land in satisfaction of a charge for maintenance haf beon held to bo not a sale 
but an exchange (n). A transfer of land in satisfaction of a wifo's claim for dower is not a 
sale (o). But in some cases such a transaction has been held to be a sale on tho ground 
(submitted to be erroneous) that the extinction of the dower debt is equivalent to the 
payment of price (p). If the consideration for the transfer is not money only but also 
forbearance to sue or t take proocedings the transfer is not a sale (g). A compromise 
affecting immoveable property is an acknowledgment of an existing right and does 
not operate as a sale (r), but there would be cases in which a compromise might result 
in a sale (s). A decretal amount may be the price (t). 


® 
The price is fixed by the contract antecedent to the conveyance. Price is of tho 
essence of a contract of sale (u), and unless the price is fixed, there is no enforceable contract, 
because if no price is named the law does not imply, as in the case of a sale of goods, a 
contract to buy at a reasonable price (v). If no prico is paid or promised even a 
registered deed does not effect a sale (w). But it is sufficient if the contract specifies 
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In all sales it is evident 1 6 
it is neither ascertained nor rendered ascertainable, the contract is void for 
incompleteness, and incapable of enforcement. It is not however necessary 

that the contract should in the first instance determine the price. It may 
either appoint a way in which it is to be determined or it may stipulate 
for a fair price.” 


A contract for sale at 33 years’ purchase of the net income is valid and capable of 


| specific enforcement (y). 


Transfer of ownership and payment of price.—The payment of price is not 
necessarily a sine qua non to the completion of the sale. If the intention is that property 
should pass on registration; the sale is complete as soon as the deed is registered whether the 
price has been paid or not (z), and the purchaser is entitled to sue for possession although 


| ‘he has not paid the price (a). This is clear from the words of the section, “ price paid or 


promised or part paid or part promised. A condition that price shall be paid in a year 


provided that possession was given within that time does not invalidate the sale deed (b). 


If the price is not paid the seller cannot on that account set sido the conveyance (c). 
Hoe can only sue for the price (d); and he will have a charge on the property for the 
unpaid purchase-money. This isa non-possessory charge as explained i in the note under 
seo, 55 (4) (b) and it will not justify tho seller réfusing to give possession. See note 


““ Non-possessory °’ under sec. 55 (4) (b). i 


In Tatia v. Babaji (e) a registered sale deed was executed before the Act was applied 
to Bombay in favour of a purchaser who entered into possession without payment of 
price. Fulton, J., held that the sale was void for want of consideration under sec. 25 of 
the Indian Contract Act, but Farran, C. J., pointed out that conveyances perfected by 
registration or possession could not be placed in the same category as agreements void 
for want of consideration. 

Extrinsic evidence.—Notwithstanding an admission in a sale deed that the price has 
been paid, it is open to the vendor to prove that no consideration was in fact paid (f). 
See note Recital of payment under sec. 55 (4) (b), on p. 304 below. Extrinsic evi- 
dence is also admissible to show that a deed which was in form a deed of sale with a receipt 
tor the consideration was in reality intended to operate as a deed of gift (g). If no price 
‘was in fact paid and the transfer was a reward for past cohabitation or with the object 
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ol future cohabitation the ostensible sale deed may amount to a gift but would be invalid 
under seo. 6 (h) of this Act (å). The mere fact of non-payment of consideration will not 


make the sale deed fictitious, although it P6ĩf.... een ms er nee 


intended to operate (d). 
IT. —Mode of Transfer by Sale. 


Mode of Transfer.—There are only two modes of transfer by sale and these are 
(1) registered instrument and (2) delivery of possession. 


The first overlaps the second, for a transfer may in all cases be made by a registered 
instrument. It is only in the case of tangible immoveable property of value loss than 


Ra. 100 that the section allows-the simpler alternative of delivery of possession. In all 


other cases a registered instrument is compulsory. The option of the simpler alternative 
is allowed in the case of tangible immoveable property of value less than Rs. 100, because 
the formality of a registered instrument is not considered necêasary in view of the small 
value, and the patent evidence of the transfer afforded by the delivery of physical 
possession (j). The distinction thus made bears some resemblance to the English Common 
law whereby corporeal hereditaments were transferred by feoffment with livery of selain 
whereas incorporeal hereditaments, not being capable of livery, were transferable by 
deed and were accordingly said to lie in grant. 


Registration.—The Registration Act does not distinguish between tangible and 
intangible immoveable property, aid makes registration optional in the case of al} 


immoveable property of value less than Rs. 100. Under this Act a sale of intangible 
immoveable property can only b made by a registered instrumont, whatever the value 
of such property may be; and a sale of tangible immoveable property, though of a 
value less than Ra. 100, must also be effected by a registered instrument, unless ibis 
effected by delivery of possession. See note Supplemental under seo. ( above. 


In a conveyance of land situate in one registration district, the inclusion of one yard of 
land in another registration district for the purpose of giving jurisdiction to the registering 
authority of the latter district and without any intention to convey that one yard of land 
is a device to evade the registration law and does not constitute an effect ive registration 


and therefore no property passes (). 


If immoveable as well as moveable property is sold for a single consideration by an 
unregistered deed the sale is ineffectual not only as to the immoveable but also as to the 
moveable property. This is because the document embodies only one transaction and 


there is no separate transaction concerning the moveable property (. See Mulla’g. 


Registration Act, 3rd Ed., p. 188. 


Official Receiver’s sale.—When an official receiver sells the property of an insolvent 
that has vested in him the sale isa sale by act of parties and is subject to sec. 54, 80 that 
if the property is immoveable property of value over Re. A 
necessary (m). See note Clause (d) under section 2. 


No other mode of transfer.—The provisions of this section as to modes of | 
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sale cannof be effected in any other way (n). Title to land cannot pass by mere admis- | 


23 sioù when the statute requires a deed (o). The Privy Council referring to the transfer 


‘of a zemindari estate said that it could not be transferred except by registered instrament 
and that recitals in deeds and in petitions to officials could not amount to a tranefer (p) ; 
and in a latter case referred to the mischievous but persistent error that proceedings fer 
the mutation of names could affect proprietary rights (q). See note Transfer under 


sec. 5, supra. 


Punjab.— In the Punjab where the Act is not in force, an oral sale is valid in all 
cases (r). The English rule that the contract makes the intending purchaser the 
equitable owner seems also to be followed (s). But when a document is executed, it 


must be registered (¢). 


Ownership when transferred.—Property does not pass, or, in other words, owner- 
ship is not transferred until registration is effected (u). But once registration is effected the 
title relates back to the date ef execution (v). This is the effect of sec. 47 of the Registration 
Act. See note Priority under sec. 48, supra. So a registered sale deed will not be 
defeated by another deed executed later but registered earlier (w). If the decd is registered 
after a suit has been filed, the transfer will not be subject to lis pendens if the deed 
was executed before the suit was filed against the vendor (z). 


On the other hand it does not follow that property passes as soon as the instrument 
is registered, for the true test is the intention of the parties (y). Registration is prima facie 
proof of an intention to transfer, but it is no proof of an operatiye transfer if there is a 
condition precedent (which must be strictly proved) as ko payment of consideration or 
delivery of the deed. Thus the seller may retain the deed pending payment of price 
and in that case there is no transfer until the price is paid and the deed delivered (2). 
The words price paid or promised in the definition show that the payment of price is 
not necessarily a sine qua non to the completion of the sale (a). The case of Ikbal Begam 
v. Govind Prasad (b), where a purchaser’s suit for possession was dismissed as he had not 
paid off incumbrances for the discharge of which part of the purchase-money had been 
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retained by him, may possibly be referred to this principle. Again the deed may 3 
provide that the sale will be void unless the price of the balance of price is paid in a fixed . 
time (c). But if the intention was that the transfer should take effect on registration, 
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property passes, although the seller has not given possession (d), or the buyer has no AN 
paid the price (e). In Kondu v. Vishnu (f) a contract of sale was registered, and ü 


provided that on certain conditions being fulfilled it should operate as a sale deed. The 
buyer took possession under the contract, and it was held to operate as a conveyance and 
passed property to him as soon as he had fulfilled the conditions, 


Unregistered deed.— Ii the deed is not registered, there is no transfor and property 
does not pass (9). This is so even if the property is tangible immoveable property of 
value less than Rs. 100 (A). Mere delivery of the deed will not operate as delivery of 
the property (i); nor will a recital in the sale deed of delivery of possession suffice, fur such 
a recital might be inserted without any attempt at fulfilment (J). But if the unregistered 
deed of value less than Rs. 100 is accompanied by delivery of the property, the salo would 
be effectivo by virtuo of delivery of possossion and would not be rendered nugatory by the 
unregistered deed (k). Tho deed would bo, evidence of the contract of sale or of any 
negotiations concerning the transaction (I). See now sec. 40 of tho Registration Aot 
us amended by Act 21 of 1929. 

> 


An unregistered deed may, under the judgment of the Privy Council in Varatha Pillai 
v. Jeevarathammal (m), be used as evidence of the character of possession. Twalve years’ 
possession under an unregiste sred sa deed will create title by advorse possession, not 
only when the property is of value less than Rs. 100 and sec. 40 of the registration Act 
does not apply (u), but also when dt is of that valuo and over (o). 


Delivery of Property.— Delivery of the property takes placo when tho seller 
places the buyer or such person as ho directs in possession of the property. This mode 
of transfor is only recognised in the case of tangibloimmoveable property of small value, 
as delivery of possession is a patent act. Possession of land is given by going on to the 
land, but it is not necessary to walk over the whole land (p). Possession of a house 
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1 t 5 | may: be’ given by delivery of the keys (g). Doubtful cases can only arise when the 


.is already in the possession of the buyer. The Calcutta High Court had held 


hat in such a oase an oral salo was invalid (7) as the essence of a transfer by delivery of 
ee property is that possession is changed. ‘This case was doubted in a later Calcutta case (s) 

o “where ai mortgagor sold his equity of redemption of value less than Re. 100 to the 

~"" * “mortgagee in possession by pointing out the boundaries, The Court said that the mortgagor | 

bad done what he could to deliver possession and that the oral sale was valid. Also in a. 

. ` Madras case (t) which was also a sale of an equity of redemption less in value than Ra. 105 
to a mortgagee in possession, the Court held that it was sufficient that the vendor by 


appropriate declarations and acts converts the possession of the vendee as mortgagee into 
possession as purchaser. In the case last cited the Judges observed that it was not the 
intention of the Act to require sales of properties below Rs. 100 in value to be made by 


registered instrument when the vendee is in possession as a tenant. But this is clearly 


wrong, for if the vendee is a tenant the sale would be of the reversion, and a registered 
instrument would be necessary. The decision in Sibendrapada Nath v. Secretary of 
State (u) seems to be supported by an observation of the Privy Council in Biswanath 
Prasad v. Chandra Narayan (v) that for the purpose of sec. 54 there must bea real 
delivery of the property”. But even after this decision the Caloutta High Court have 
held that if the vendee is already in possession it is sufficient if the vendor by appropriate 
acts and declarations converts permissive possession into possession as a vendee (w). 
So has it been held by the Lahore and Rangoon High Courts (x). A Full Bench of the 
Allahabad High Court by a majority held that where the property was in possession of a 
usufructuary mortgagee, the interest of the mortgagor was tangible property and therefore 
could be transferred only by a registered deed, for possession being with the usufructuary 
mortgagee there could be no delivery of possession unless the mortgagee gave up possession 
as mortgagee (). This was followed by the Patna High Court (z). Both these cases 


followed Sibendrupada v. Secretary of State, supra, on this point. 


If on the date of sale the buyer gets into possession a delivery of possession by the 
seller may be inferred (a). 


When tangible immoveable property of value less than Rs. 100 is delivered under 
an oral contract of sale, the sale is complete. No title is left in the vendor, and if he 
subsequently executes a registered conveyance to a third person that person gets nothing, 
even though the price under the oral sale has not been paid (b). 


. 
Delivery plus unregistered sale deed.—In the case of tangible immoveable 
property worth less than Rs. 100 if the transfer is not made by delivery there must be a 
registered sale deed. An unregistered deed would be invalid and would not operate as 


(a) Guest v. kng AEN 5 Vos. 818. (v) 420 APO 48 Sar 3 48 I. A. 127, 63 LEC. 770, 
t) LA State 84 
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i “ponstructive delivery (c). S E 


; nugatory by the existence of an unregistered deed (d). But the delivery need not ha é ge 


3 contemporaneous with the unregistered deed ; it may take place some time after (e). Ina 
Madras case (f) it was said that the execution of an unregistered sale deed invalidated the 


oral sale by delivery as the deed excluded evidence of the agreement of sale. But this has 
| deen dissented from by the Patna High Court (g), and it has been held that a sale deed 


‘hough not registered is admissible as evidence of the contract of sale (A). This iu now 

‘made clear with reference to certain suits by the proviso inserted in sec. 49 of the Registra- 
tion Act by Act 21 of 1929. Even if the property were worth more than Ra, 100 ho that 
there could be no oral sale, the vendee in possession under an unregistered tale deed 
would be protected from dispossession by the doctrine of part performance enacted in 
sec. 53A. But such an unregistered deed would not support a suit on title ti). 


III. Contract for sale, 


Contract for sale.—A contract for the sale of immoveable property differs from 
a contract for the sale of goods in that tile Court will grant specific performance of it 
unless special reasons to the contrary are shown (j). It is not within the competence 
of the guardian of a minor to bind the minor by a contract for the purchase of land. 
And as there is want of mutuality the minor on attaining majority cannot obtain 
specific performance of the contract (k). Otherwise a contract for the sale of land is 
subject to the general rules applicable to all contracts; and this and other sections of the 
Act are taken as part of the Contract Act, see sec. 4 above, at p. 42. A contract for 
sale by a minor is void, but a gontract for sale to a minor is valid. See note under sec. 
6 (h) ‘Minor as transferee’ at p. 72. Incidents peculiar to the sale of land are the 
subject of sec. 55. 


Does not of itself create any interest.—Tholast clause of the section abolishes the 
English doctrine that a contract for sale transfers an equitable estate to tho purohaser. 
The law of India does not recognize equitable estates (I), and the English rule that 
the contract makes the purchaser owner in equity of the estate does not apply (m). Henge 
the Privy Council have held that apart from sec. 53A, an averment of the existence of a 
contract of sale, whether with or without an averment of possession following upon the 
contract, is not a relevant defence to an action for ejoctment in India (n). A person 
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a. has ak naked to buy land is nok the owner of any interest in the land and is, 
paralon, not competent to apply to det aside an execution sale of the same land (o). 


` A contract for sale is, therefore, merely a document creating a right to obtain 8 


DR e and does not require registration. See Registration Act sec. 17 (2) (v) and Mulla's 
‘Registration Act 3rd Ed. p. 75. Even before the enactment of the Transfer of property 
‘Act, the proceedings of the Legislature when enacting the Registration Act of 1877 show 

that the Legislature did not regard an agreement for sale as itself creating an interest in 


land. This was explained by Birdwood, J., in Chunilal v. Bomanji (p) where an agreement 
for sale of immoveable property was held to be exempt from registfation even though 
it contained an acknowledgment of the receipt of earnest or part payment of the price (g). 
This settled rulo of law was broken by the Privy Council decision in Dayal Singh v. Indar 
Singh (r), but was restored by the amending Act 2 of 1927. Some dicta in Skinner v. 
Skinner (8) which may seem to infringe this rule are explained in the undernoted cases (t). 


Before 1877 Indian cages followed the English rule and treated a contract for sale, 
as creating an equitable interest in land. But these cases (u) are now obsolete. 


Attachment.—There is a conflict of decisions as to whether the obligation created 
by a contract for sale will prevail over claims enforccable under an attachment. See 
in this connection note Attachment under sec. 40, supra. e 


Equities of person contracting to buy.—If the transaction is still in the stage 
of contract, the buyer, even if he has paid the price or part of the price and even if he 
has taken possession, is not the owner and the property is still inthe seller. But these 
circumstances may give rise to equities in favour of tha buyer. A buyer who has paid 
the price or part of the price in anticipation of a conveyance is entitled under sec. 55 
(6) (b) to a charge on the property for the amount paid. If the contract is still capable 
of specific performance, the buyer may file a suit for specific performance and complete 
his title. If the buyer is in possession in pursuance of the contract, he is protected from 
dispossession by the right enacted in sec. 53A. But if sec. 53A does not apply an 
averment of the existence of a contract of sale, whether with or without possession follow- 
ing upon the contract is not a defence to an action for ejectment in India (v). 


Estoppel.—An admission that land bas been sold will not operate as an ; 
estoppel so as to do away with the necessity for a registered conveyance (w). Title to 
land will not pass by mere admission when the Aot requires a conveyance (zx). 


6 
Mahomedan Law.—The exception in favour of rules of Mahomedan law in sec, 2(d) 


only refers to such rules as differ from the general rules contained in Chapter JI. But 


seg, 54 occurs in Chapter III and therefore applies to Mahomedans (y). Under the 
Mahomedan law rule the execution of an instrument of sale is in no case necessary and 
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(r) o Ta KA 28 pom. L. R. 1872, 98 | (%) SE 4380 * 10 „60250 A. K. ts 
l Math Mohan v. Ram 7 ar (1916 
0 (1920) 56 a AN. 29.5 WX. 1180, 110 | % Mathure | 8 70 y 255 um 2 (0N 225 4 
(O sohen Lae. ‘Ash Nath (1084) 56 AU. All. 248. T. O Be. C1 A . 


1933) AN, J. 1684, 148 I. C. 229, (35 
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the sale becomes absolute on payment of price nd delivery of possession (2) but the 

section renders this rule obsolete where the Act is in force. In cases where the Maho- 

medan right of pre-emption is claimed there is a conflict of judicial opinion (a) as to 
whether the right arises when the sale is completo under Mahomedan law or only when 

the sale is complete under the Transfer of Property Act. The rule generally applied is 

that the intention of the parties determines what system of law applies, and what is 

the date when the sale is complete (b); and this rule has been applied by the Privy 

Council (c). 


The transaction called the iba-bil-iwaz of India (d) has been held to be a sale, ao that 
if the property is immoveablo property of the valuo of Ru. 100 or upwards it must be effect- 
ed by a registered instrument (e). It has been held in Oudh that a Aiba-bil-twaz by 
which a Mahomedan transfers property to his wife in satisfaction of her dower debt is not 
a sale (f) and that all cases of kiba-bil-iunz are not necessarily salve (g). 


55. In the absence of a contract to the contrary, [p. 339] 

the buyer and the seller of immoveable 

of üer and seller. 11% property respectively are subject to the 

liabilities, and have the rights, mentioned 

in the rules next following, or such of them as are applicable 
to the property sold: 


(1) The sellef is bound— 


(a) to disclose to the buyer any material defect in the 
property or in the seller’s title thereto of which the 
seller is, and the buyer is not, aware, and which 
the buyer could not with ordinary care discover 
[pp. 310-312) ; 


(b) to produce to the buyer on his request for examination 
all documents of title relating to the property which 
are in the seller’s possession or power [pp. 312-313] ; 


(0) to answer to the best of his information all relevant 
questions put to him by the buyer in respect to the 
property or the title thereto [pp. 313-215] ; 


—— —— — —— 
(2) * v. Muhammad (1804) 16 All. 344, (d) See Mulla's Mahommedan Law, Ed. 9, p. 126. 
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(ch on payment or tender of the amount due in aes 
of the price, to execute a proper conveyance of the 
property when the buyer tenders it to him for 
execution at a proper time and place [p. 315]; 


(e) between the date of the contract of sale and the 
delivery of the property, to take as much care of 
the property and all documents of title relating 
thereto which are in his possession as an owner of 
ordinary prudence would take of such property and 
documents [pp. 315-316] ; 


(f) = ive, on. being so required, the buyer or such person 
| e directs, such possession of the property as its 
natare admits [pp. 316-317] ; 


(g) to pay all public charges and rent accrued due in 
respect of the property up to the date of the sale, 
the interest on all incumbrances on such property 
due on such date, and except where the propert 
is sold subject to incumbrances, to discharge a 
incumbrances on the property then existing 
[pp. 317-318]. 


(2) The seller shall be deemed to contract with the buyer 
that the interest which the seller professes to transfer to the 
buyer subsists and that he has power to transfer the same 
[pp. 319-324]: 


Provided that, where the sale is made by a person in a 


fiduciary character, he shall'be deemed to.contract with the 


buyer that the seller has done no act whereby the property 
is incumbered or whereby he is hindered from transferring it 


The benefit of the contract mentioned in this rule shall 


. : . be annexed to, and shall go with, the interest of the transferee 
as such, and may be enforced by every person in whom that 
interest is for the whole or any part thereof from ae to 


time vested [p. 324]. 
(3) Where the whole of the 1 bas . ; 


. =. paid to the seller, he is also bound to deliver to the buyer 4 
AI documents of title relating to the > property which’ are i 
cole.» the seller’s possessjon or power: a eat Ge 
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Provided that, (a) where the seller retains any part of Ste 
the property comprised in such documents, he is entitled 
to retain them all, and, (b) where the whole of such property 
is sold to different buyers, the buyer of the lot of greatest 
value is entitled to such documents. But in case (a) the 
seller, and in case (b) the buyer of the lot of greatest value, 
is bound, upon every reasonable request by the buyer, or by 
any of the other buyers, as the case may be, and at the cost of 
the person making the request, to produce the said documents 
and. furnish such true copies thereof or extracts therefrom 
as he may require ; and in the meantime, the seller, or the 
buyer of the lot of greatest value, as the case may be, 
shall keep the said documents safe, uncancelled and undefaced, 
unless prevented from so doing by fire or other inevitable 
accident [pp. 324-325]. 


(4) The seller is entitled— 


(a) to the rents and profits of the property till the owner- 
ship thefeof passes to the buyer [pp. 325-326] ; 


(b) where the ownership of the property has passed to 
the buyer before payment of the whole of the purchase- 
money, to a charge upon the property in the hands 
of the buyer, any transferee without consideration 
or any transferee with notice of the non-payment, for 
the amount of the purchase-money, or any part thereof 
remaining unpaid, and for interest on such amount 
or part from the date on which possession has been 
delivered I pp. 326-332]. 


(5) The buyer is bound— 


(a) to disclose to the seller any fact as to the natufe 
or extent of the seller’s interest in the property of 
which the buyer is aware but of which he has 
reason to believe that the seller is not aware, and 
which materially increases the value of such interest 


[p. 332] ; 


(bf to pay or tender, at the time and place of 1 
the sale, the purchase-money to the seller or 
person as he directs: provided that, where the 
property is gold free from incumbrances, the buyer 
may retain, but of the purchase-money, the amguné 

* ; o ye 
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of any incumbranoes on the property existing at the 
date of the sale, and shall pay the amount so retained 
to the persons entitled thereto [pp. 332-333] ; 


(c) where the ownership of the property has passed to the 
buyer, to bear any loss arising from the destruction, 
injury or decrease in value of the property not caused 
by the seller [p. 333]; - 


(d) where the ownership of the property has passed to 
the buyer, as between himself and the seller, to pay 
all public charges and rent which may become payable 
in respect af the property, the principal moneys due 
on any incumbrances subject to which the property 
is sold, and the interest thereon afterwards accruing 


due [pp. 333-334]. 


(6) The buyer is entitled 
(a) where the ownership of the property has passed to 
him, to the benefit of any improvement in, or increase 
in value of, the property, and té the rents and profits 


thereof [p. 334] ; 


unless he has improperly declined to accept delivery 
of the property, to a charge on the property, as 
against the seller and all persons claiming under him, 
* * to the extent of the seller’s interest in the 
property, for the amount of any purchase-money 
properly paid by the buyer in anticipation of the 
delivery and for interest on such amount ; and, when 
he properly declines to accept the delivery, also for 
í the earnest (if any) and for the costs (if any) awarded 
to him of a suit to compel specific performance of 

the contract or to obtain a decree for its rescission 


[pp. 334-339]. 


An omission to make such disclosures as are mentioned in 
this section, paragraph (1), clause (a), and paragraph (5), 
clause (a), is fraudulent [p..332]. 

Amentments.—The follewing amendments have betis made by Act 20 of 1929. 


€ 


(b 
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have beon inserted after tho words to a charge upon the property in the hands of the 
buyer. The effect is that the unpaid seller's charge is available not only against the 
buyer but against a transferee from the buyer with notice or a gratuitous transferee, At 
the end of the same clause the words from the date on which possession has been 
delivered have been added to indicate that the buyer is liablo for interest on unpaid 
price only from the date when he is put in possession. In soc. 55 (6) (b) the words with 
notice of the payment have boen omitted. This makos the charge of the buyer for 
price prepaid effective not only against the seller but against all persons claiming under 
him irrespective of notice (i). 


In the absence of a contract to the contrary.— See note under the same head 
on p. 339 below. 


Rights and liabilities.—The section sets forth the rights and habihties of the 
buyer and seller— 


(1) Before complet ion. ° 
(2) After completion. 


These rights and liabilities are as follows .— 
(1) Before completion 


S. Iii r' LaBilitues. Buyer's trabiliteea, 
Nec. 55 (I) (a) To 9 disclose = material Sew 5% (% (a) To disclose facta 
defects. ‘ materially increasing 
Bec, 55 (1) (b) To proguce title deeds. value. 
Se . 55 (1) (e) To answer questjons as 
to title. 
Se . 55 (1) (d) To execute conveyance. Sec. 58(5) (b) To pay price, 
Sec. 55 (1) (e) To take care of the 
property. 
Sec. 55 (1) (g) To pay outgoings. 
Seller's right. Buyer'a right, 
Sec. 55 (4) (a) To take ronts and See, 35 (A) (b) Charge for price 
profits. prepaid. 


(2) After completion. 


Selli r's liabrlities. Buyer's habiltiea. 

Sec. 55 (1) (f) To give possession. Bec. 55 (5) (e) To boar loss to the 
Sec. 36 (2) Implied covenant for property. 

title. ° 
Sec. 55 (3) To deliver title deeds on Ber. 55 (5) (d) To pay outgoings. 

receipt of price. 

Seller 's right. caste eats 
Sec. 55 (4) (b) Ch for price not uyer's right. 
e paid. = Soc. 55 (6) (a) Benefit of increment. 


(1) Before compiction.The rights and liabilities before completion are all 


1 — cnn be tn rae under 
55 ( 


4) (a) which is a right the seller has because he continues to be the owner alter the 
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on them after the conveyance except on the ground of fraud, but omission of disclosure is 
expressly declared to be fraudulent. The buyer's liability to pay the price—sec. 55 (5) (b) 
does not merge in the conveyance, and after conveyance is enforced by the seller's 
charge for unpaid price—sec. 55 (4) (b).—Conversely, if the buyer has paid pur- 
chase money before conveyance he has a charge—sec. 55 (6) (b). The seller's liability to 
take care of the property—seo. 55 (1) (e), and to pay outgoings—sec. 55 (1) (g) are 
obligations collateral to the contract which do not merge in the conveyance and can 
be enforced after completion, 


(2) After completion.—The buyer’s rights and liabilities after completion—see. 55 
(6) (a), seo. 55 (5) (o), and sec. 55 (5) (d)—are not contractual but are incidents of the 
ownership that has been transferred to him. The seller’s charge for unpaid prioe 800. 
55 (4) (b) —is security for the enforcement of the buyers liability to pay prico—seo. 68 (5) 
(b)—which has not merged in the conveyance. The liability to give possession—sec. 55 
(1) (f), and to guarantee title—sec. 55 (2)—are contractual liabilities implied in the 
conveyance. a 


Open contract for sale.—When nothing is said as to the way in which the seller 
shall prove his title, and the contract for sale merely fixes the price which is to be paid 
for a certain piece of land, it is said to be an open contract (j). The section sets forth 
the rights and liabilities that are implied in an open contract for sab, 6.e., a contract in 
which the terms are not subject to particular conditions. They are merely an elaboration 
of the fundamental duties of the parties which are that the seller must make out a good 
title, execute a conveyance and deliver the property and title deeds to the buyer, while 
the buyer must examine title, acoept it if good, draft a convey&nce for the seller to 
execute and pay the price. © 


These implied conditions are usually varied and supplemented by particular 
conditions which are comprised in the comprehensive phrase ““ contract to the contrary.” 
A contract to execute a sale deed “containing the necessary stipulations’’ means a 
contract for sale on the conditions implied by this section (v). 


Bec. 55 (1) (a)—Seller's duty of disclosure.—A contract for sale of land is not a 
contract uberrimae fidei ; but although the duty of disclosure is not absolute the seller is 
undor an obligation to disclose latent defects of which he is aware. This isthe same 
rule as in the sale of goods under sec. 116 of the Indian Contract Act now replaced by 
sec. 16 of the Indian Sale of Goods Act, 1930, 3 of 1930. In Carksh v. Salt (1) Joyce, J. 
said In the case of a sale of the chattel, the law as stated by Bramwell, B., in Horafall 
v. Thomas (m) is that if there be a defect known to the manufacturer, and which cannot 
be discovered on inspection, he is bound to point it out. Upon consideration of the 
authorities, I am of opinion that the vendor of real estate is under a similar obligation 
with respect to a material defect in the title or the subject of the sale, which defect is 


" exclusively within his knowledge, and which the purchaser could not be expected to 


discover for himself with the care ordinarily used in such transactions. 

A latent defect is a defect which the buyer could not with ordinary care discover 
for himself. There is no duty to disclose defects of which the buyer has actual (a) or 
constructive notice (o). As to patent defects and defects of which the seller is unaware 
the maxim of caveat emptor applies. But a mutual mistake as to a matter of fact 


essential to the agreement will render the agreement void (p). a 
E E a E —— S T EEH  LTESIESSITD 
0 Toph New Law of Property, 8rd Id., (n) Ramaaubbu „„ (1025) 85 I.O. 908, 
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It has been held that there is a patent defect where it is obvious that there is a right 
of way enjoyed by some third person or by the public in general (g); but that the 
existence of a public right of way is a latent defect if the land is not such as to indicate 
clearly a right of public user (r). The ruinous condition of a house is a patent defect (4). 
The buyer can see these on inspection and if he is not vigilant and omits to take inspection 
he has only himself to blame. An underground culvert or drain is a latent defect (i). 


Material defect.—The latent defect whether of property or of title must be material. 
This is decided with reference to the principle laid down by Tindall, C.J., in Flight v. 
Booth (u) that it must be of such a nature that it might be reasonably supposed that if 
the buyer had been aware of it he might not have entered into the contract at all, for 
he would be getting something different from what he contracted to buy. The terms 
of the contract will be referred to in order to decide whether the case falls within the rule 
in this case. Where land was sold for building purposes, an underground drain was 


held to be a material defect (v); but not when a house and land wero sold mainly for 
residence (to). 


Defects in property.—It was at one time doubted whether this phrase included 
defect in title, but the Bombay High Court held that it did (x) and the amending Act 
of 1929 has adopted this decision by adding the worda “ or in the seller's title thereto,” 
A defect may be of property or of title and a defect of property may also be a defect of 
title, for a right of way across land would bea good objection to title. Defects of property 
are defects which igterfere with the physical enjoyment of tho land sold. Trifling 
defects such as rotten boards gr joists need not be disclosed (y), 


Defect in title.—Defects in title are always latent defects, for a seller's title is a 
matter exclusively within his own knowledge and he is bound to state it explicitly and 
to tell the truth and all the truth which is relovant to the matter in hand (z). In the 
absence of words to the contrary the presumption is that the seller is giving a title free 
from reasonable doubt and this rule is implied in sec. 25 (b) of the Spocifio Relief Aot, 1877. 
A title free from reasonable doubt is a marketable title which can at all times be forced 
upon an unwilling purchaser (a). 


The following are instances of a defect in the sollor’s title: an incumbrance (ö); 
a notification of intended acquisition under the Land Acquisition Act (c); a restrictive 
covenant (d); an easement (e); a party-wall notice and award throwing upon the owner 
the liability to contribute to rebuilding (f); unusually onerous covenants in a sale 
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of lease-hold property (g); or the fact that the agreed root of title is a voluntary con- 
weyanoe (5). In a Bombay case (i) it was held that an outstanding equitable mortgage 
was not a material defect in the title as the amount of the mortgage was less than the 
price and could be cleared by the vendor. 


Non-disclosure.—If before he has accepted the conveyance the buyer discovers 
a material defect which has not been disclosed he may claim damages or rescind the 
contract for misrepresentation. He may also resist a suit for specific performance. 
The duty of disclosure merges in the conveyance, but if the buyer has accepted the 
conveyance he has a remedy in damages on the covenant for title (j). “The fact that the 
buyer knew of the defect in title of the seller prior to the purchase does not prevent him 
from suing for damages for breach of the covenant (b). Again as non-disclosure of a 
material defect is a fraud he may suc to set aside the sale and claim damages. See note at 
p. 311 “ Non-disclosure fraudulent.” 


e lilustrations. 


(1) A sells to B an enclosed field. Before accepting the conveyance B discovers 
that the public have a right of way across the field of which there is no visible indication 
on the land. This is a defect both on the property and in the seller’s title. 4 not having 
disclosed this defect B may refuse to complete and claim damages. e He can also resist 
a suit for specific performance. 

(2) A sells a property to B. After he has accepted the conveyance B discovers 
that under a decree for partition a portion of the property had begn allotted to C. 478 
omission to disclose the decree is fraudulent and B may sue to set aside the 
conveyance : Gajapathi v. Alagia (1886) 9 Mad. 89. 


Sec. 55 (1) (b)—Production of title deeds.—Under this sub-section the seller 
is to produce his title deeds for inspection and not for delivery. Title deeds are delivered 
on receipt of the whole of the purchase money under sec. 55 (3). This sub-section 
requires the seller to produce the title deeds for inspection by the buyer in order that 
the buyer should satisfy himself as to title, but it makes no reference to the abstract of 
title (I). Under the English law (when the title is not registered under the Land 
Registration Act, 1926) the seller has to prepare and deliver an abstract of title, and 
the title deeds and other evidence are produced for verification of the abstract. But in 


India on the whole this practice does not obtain. : 
There is no obligation to produce title‘deeds unless the buyer makes a request (m). 


But the buyer must not omit to take inspection otherwise he will be held to 
have constructive notice of matters which he would have discovered, if he had: investi- 


gated the title (n). 
The words in the seller's possession or power indicate that the seller must 


+` produce not only documents which are in his possession but also in his power. They do 


‘Rot enable a purchaser to insist on the production of documents notin the possession or 
power of the seller or to claim expenses of making a search for them in the office of the 
F Such a right can be derived by an express term of a contract p 
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Under the Conveyancing Act [English] of 1881, it was held that the buyer 
should bear the expense of the production of deeds in the possession of the 
vendor's mortgagee (p), but under the statute of 1925 the seller is under an obligation to 
produce deeds in the possession of his trustee or mortgagee at his own expense. The 
expense of the production of other deeds not in the possession of the seller is by the 
English statutes imposed on the buyer. It has also been held in England that the buyer 
must bear expenses of searches for evidence and even for documents of title which are 
required to verify the abstract (g). The object is to prevent frivolous requisitions by 
the buyer. In Bombay the practice is for the buyer to have the cost of obtaining 
cortified copies of orders and decrees asked for in tho requisitions (r). 

The sub-section is silent as to the place of production. This would be as in England 
at the seller’s residence or at or near tho property sold or in London. If tho buyer wished 
them to be produced elsewhero the extra cost occasioned thereby would be borne by him. 


Abstract of title.—The abstract of title which is prepared in England sum- 
marises the title-deeds produced. A porfect abstract is one which contains with 
sufficient fulness tho effect of every instrument which constitutes the title of the 
vendor and a statement of all facts necessary to deduce a title in the vendor (s), 
It begins with the document which is the root of title and states all facts affecting title 
during the period forgwhich title has to be shown. It shows tho title at the beginning 
of that period and thenceforward to the end. In the absence of a particular condition” 
the period in England was fixed by the Vendor and Purchaser Act, 1874 (37 & 38 Vio., 
c. 78, sec. I) as 40 years, i. e., a goed root of titlo at least 40 years old. But that Aot 
has been repealed by the Law of Property Act, 1925, and sec. 44 of that Act alters the 
period to 30 years. There is no ach statutory period in India (t). Moreovor, an abstract 
of title is very rarely delivered in India. 


Under sec. 44 (8) of the Law of Property Act, 1925, a purchaser is not affected with 
constructive notice of any matter affecting title before the period fixed by the Act, 
for the commencement of title, unless he has actually made investigation prior to that 
period. Under sec. 45 (I) (a) of the Law of Property Act, 1925 [replacing soc. 3 (3) for 
the Conveyancing and Law of Property Act, 1881] the purchaser is not entitled to require 
the production of any document prior to the period fixed hy the Act or stipulated by the 
contract for the commencement of title. But the purchaser may object to a prior title 
if he discovers a defect aliunde (u). 

Recitale.—Under sec. 45 (6) of the Law of Property Act, 1025, re-enacting rule 
2, section 2 of the Vendor and Purchaser Act, 4874, the purchaser is required to assume 
the correctness of statements of fact recited in an abstracted decd which is twenty 
years old at the date of the contract except so far as they may be proved to be inaccurate. 
There is no such law in India, but Bombay solicitors have adopted the practice tf 
accepting recitals in deeds over twenty years old (v). Ina Privy Council case it was 
held that such a condition with reference to an Indian deed not more than eleven years 
old would be depreciatory (w). 


Sec. 55 (1) (c)—Requisitions.— When the documentsof title are produced under the 
last sub-section the buyer examines them and if he is not satisfied he makes requisitions 
or objections. These are (1) requisitions on title, (2) requisitions as to matters 
relating to conveyance, and (3) merely enquiries. ; 
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_ Requisitions on title are objections that the documents do not show the agreed 
title or that the documents are not efficacious, i. e., not duly attested or not executed by 
parties having capacity to convey, or that the identity of the property is not established, 
or that farther evidence is necessary. Examples of such requisitions will be found in 
the cases in foot-note (z). 


Requisitions as to matters relating to conveyance refer to such matters as the 
joinder or concurrence of parties to the conveyance. 


Inquiries are for the protection of the buyer, and call attention to possible omissions 
of disclosure by the seller, and seek information on such points as easements, party 
walls and insurance. 


The conditions of sale usually contain a stipulation requiring requisitions to be made 
within a certain time of the delivery of the abstract. This stipulation is construed 
as referring to the delivery of a perfect abstract, i. e., an abstract which shows all the 
documents and gives all the facts upon which the vendor's title is based (y). Such a 
stipulation cannot operate to thrust upon a purchaser a property to which no title is 
shown (z). 


Answers to requisitions.—The seller is bound to answer all requisitions which are 
relevant to the title and which are specific. He is not bound to anawer a general inquiry 
as to whether there was to the knowledge of the seller or his solicitor any settlement, 
deed, fact, omission or encumbrance affecting the property and not disclosed by the 
abstract (a). He is bound to answer to the best of his information questions regard- 
ing the income or rental of the property (b). The contract may give the vendor an 
express power of rescission if requisitions are made which he is unwilling to comply with. 
But even so, the vendor is not relieved of his duty to make out his title (c). 

The duty to answer requisitions is altogether distinct from the duty of disclosure 
under sec. 55 (1) (a), for the omission of the buyer to make a requisition will not absolve 
the seller if he has not made a full disclosure (d). 


Where a vendor sells land under an open contract he cannot compel the purchaser to 
accept a statutory declaration as sufficient evidence to contradict statements appearing in 
the documents of title, such as the consideration stated in a deed which shows prima facie 
that the deed is insufficiently stamped (e). 


Waiver of requisitions.—The buyer may waive requisitions. Waiver may be 
express, or may be implied from conduct as when a buyer does not press a requisition 
that has been made, or ask for time to pay the price (F), or when he enters into possession 
or pays the whole or part of the price (g). 


© Illustration. 
A contracts to sell a house to B. Before execution of the deed of sale B enters into 
possession, makes part payment, effects repairs and tries to raise money on a mortgage 
of the house. B had waived his right to object to the title of 4: Ghousiah v. Rustumjah 
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_ Such conduct constitutes waiver because it shows an acoeptance of title. But the 
question is one of fact to be decided on all the circumstances of the case, and payment 
of price and entry into possession will not have this effect if the contract provides that 
this may be done before completion (A). Such implied waiver only refers to the title 
shown in the abstract or the documents produced but not to an extraneous defect subse- 
quently discovered (i) or to an incumbrance removeable by the seller (3j). 


Sec. 55 (1) (d)—Execution of conveyance.—The execution of the conveyance 
and the payment of price are reciprocal duties to be performed simultaneously (k). If 
either party sues for specifio performance he must show that he was ready and willing 
to perform. It is the duty of the buyer to tender a conveyance (I); but this duty of the 
buyer is subject to contract to the contrary (m). 


Where on the sale and purchase of land the description in the contract affords a 
sufficient and satisfactory identification of the property sold without a plan, the purchaser 
cannot require, at the expense of the vendor, a plan to sufplement the description (n). 


There is no indication in the section as to what is the proper time and place 
for execution. The time is usually settled by the contract, and if it is not so settled the 
proper time is the date when the seller makes out his title. Ifa time is fixed, and an 
unreasonable delay Sccurs, the proper course is to give notice making time the essence of 
the contract (o). The place would be, as in England, the seller's residence or his 
solicitor’s office. There is also no provision as to the cost of conveyance. In England 
under an open contragt, the buyer has to examine title and prepare the draft at his own 
expense and the seller has to bear the cost of execution by himeelf and all other necessary 
parties and of getting in an outstanding estate and otherwise completing his title. See 
secs. 45 (4) and 45 (8) of the Law of Property Act, 1925. But these matters both in 
England and in India are settled by the terms of the contract. In India, in the absence 
of any express term, the buyer has to pay the cost of the stamp (p). 


If there has been a resale by the buyer and the conveyance is direct to the sub- 
purchaser, the seller may require the original buyer to be a party to the conveyance 
if there is a difference of price (q), but not otherwise, for an ordinary contract of 
sale is to convey to the purchaser or to such persons as the purchaser shall direct (r). 


The payment of price is usually acknowledged in the conveyance, and a receipt also 
is endorsed upon it and attested by the seller's solicitors. 


The purchaser on receipt of the executéd conveyance presents it for registration. 
The seller has to admit execution before the Registrar and he should also be called 


upon to admit receipt of the price (4). r 


Sec. 55 (1) (e}—Care of property.— Although a contract of sale transfers no right 
in rem (as it does in English Law) yet as already explained (i) it imposes upon the seller 
.a personal obligation in the nature of a trust, and though he is still the owner, this sub- 
section imposes on him the same duties as are imposed upon a trustee by seo. 15 of the 
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55 Trusts Act. The English law imposes the same liability (u) and in Phillips v. Silvester (v) 
5 Lord Selborne said that the vendor is protanto a trustee in possession for the purchaser, 


although he holds the purchaser at arm’s length, and trustee, therefore, who is bound 
to do those things which he would be bound to do if he were a trustee for any other 
person.” The seller must do what a prudent owner ought to do, and keep the property 


in reasonable repair and protect it from injury by trespassers (w). 


The obligation declared by this sub-section is one collateral to the contract and does 
not merge in the conveyance. Section 55 (5) (c) also implies that after completion the 
buyer is not responsible for any loss caused by the seller. If the seller neglects his duty, 
the buyer is entitled to compensation to be deducted from the purchase money ; and after 
completion the buyer may recover damages (z). 


The seller must also take care of the title-deeds, for loss of the deeds depreciates 
the value of the property and is damage done to the estate (y). On completion he must 
deliver the title-deeds to the buyer (z). 


Sec. 55 (1) (f}—Possession.—It is the duty of the seller to give possession and not 
to leave the buyer to get possession for himself (a) notwithstanding a condition in the sale 
deed that if no possession is given the vendee may take steps to take possession (b). The 
implied contract to give possession may be enforced by a suit for specific performance (c). 
The vendee, however, has no right to obtain from the vendor expenses which he may have 
incurred subsequent to the sale in obtaining the possession of the property (d). 


The sub-section does not say when the seller should give possession but sec. 55 (4) (a) 
shows that possession should be given when ownership passes to the buyer (e). This 
would be at the time of exeoution of the sale deed (f), unless it was the intention of the 
parties that tho transfer of ownership should be deferred till payment of price (g). If 
that is not the intention the seller cannot refuse possession because the price has not 
been paid (4). But the right of the buyer to obtain possession under sec. 55 (1) (f), and 
the right of the seller to realize the unpaid balance of the price under sec. 55 (4) (b), may 
be enforced in the same action. The High Courts of Calcutta, Allahabad and Rangoon 
have held that if the buyer sues for possession he may be required to deposit the balance 
in Court within a time specified, failing which his suit will be dismissed (i). But the High 
Court of Madras has held that the vendee is entitled to possession, and cannot be put to 
equitable terms as to payment of price (j). The Bombay High Court has held that in 
a suit by the vendee to recover possession, the Court is not competent to pass a decree 
for possession conditional on payment of the unpaid price but may incorporate in the 
decree for possession the statutory charge under sec. 55 (4) (b) for unpaid price (k). 
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As its nature permits.—These words refer to physical possession in the case of 
. tangible property and symbolical possession in the case of intangible property. As to 
property already in the posscasion of the buyer see note Delivery under aeo. 54. 
Possession is a flexible term and does not necessarily import personal occupation. So 
when a buyer had notice of a tenancy (I) or. of a usufructuary mortgage (n), he was only 
entitled to symbolical possession. In this connection it may be noted that a direction by 
the mortgagor to the tenants to pay rents to the mortgagee constitutes a usufructuary 


mortgage (n). 


Sec. 55 (1) (g}—Outgoings pending completion.— The liability imposed upon the 
seller by this sub-section is collateral to the contract and may bo enforced after com- 
pletion. The same liability exists under English law. 16 results from his duty under 
sec. 55 (I) (e) to take care of the property pending completion. The English phrase out- 
goings ” includes reasonable repairs; but under the Act the seller's liability for such 
is attributable to his duty under sec. 55 (1) (e) to take caro of the property. The seller 
repairs is under sec. 55 (4) (a) entitled to the rents and profits for the same period, that 
is, between contract and completion, as these constitute the fund out of which ho would 
bear the expense. 


Incumbrances.—If the property is not sold subject to incumbrances, the seller's 
duty to discharge anQncumbrance may also be referred after completion to the covenant 
for title implied by sec. 55 (2). In Nathu Khan v. Burtonath (o) the Privy Council said--. 
„The purchase deed contained the express declaration that the property was sold free 
from incumbrances and consequenkly by sec. 55 (1) (g), sub-section (2) of the Transfer 
of Property Act the ve dor must have been deemed to contract with the buyors that ho 
had power to transfer the propefty go sold, and consequently that the property was free 
from burdens.” If the buyer has to discharge such an incumbranco owing: to tho 
seller’s default the seller is liable, under sec. 69 of the Indian Contract Act, for the 
moneys paid by the buyer to clear his title (7). Under sec. IB (ec) of the Specific Relief 
Act, 1877, the buyer has a right to compel the seller to discharge the ineumbrance. The 
buyer is not bound to accept an indemnity from the seller (q). But, if the seller has not 
paid off the incumbrance, the buyer may do so himself under sec, 65 (5) (b) and set off 
the amount against the price. If the buyer is dispossessed by the incumbrancer, he may 
suc for damages on the implied covenant for title recognized in see. 55 (2) and in this 
sub-section (r). If the incumbrance is a common charge on the property sold and other 
properties the buyer may under sec. 56 insist on its being discharged out of the other 
properties. If the buyer sues for specific perſurmaneo of the contract. for «alo, the Court 
may direct the seller to discharge the incumbrance before he is paid the price (4). 


Tt is immaterial that the buyer was aware of the incumbrance when he contracted 
to buy (1). In such a case there is no duty of disclosure by the seller under seo. 55 (1) A) 
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and therefore no fraud, but the statutory liability does not depend upon proof of 
fraud (u). If the buyer pays the incumbrance he has a right to be indemnified by the 
seller (v). The existence of a covenant in the sale deed guaranteeing non-existence of an 
incumbrance would entitle the seller to indemnity (w). This right of indemnity was denied 
in an Allahabad case (z) before the Act on the ground that there was no express provision 
in the contract of sale and no such relation as is contemplated by secs. 69 and 70 of the 
Contract Act. It is submitted that it should have been treated as an implied term of the 
contract and that seo. 69 was applicable. In another case the buyer was not allowed 
any damages when it was found that in defending a suit by the mortgagee he did not show 
sufficient diligence (y). 


The sale is not subject to incumbranoes, unless there is an express provision to that 
effect (z). If the sale is subject to incumbrances, the seller in addition to the price 
of his interest gets under sec. 55 (5) (d) an implied indemnity against incumbrances 
affecting the property (a). In a case where property was sold subject to an inoumbrance 
which was stated to be of Rs. 16,300, and the buyer had to pay Rs. 23,000 to clear it, it 
was held that he was not entitled to recover the difference from the seller (ö). This was, 
however, merely a matter of the construction of the sale deed. 


Proof of discharge of incumbrance.—If the sale is mot subject to incum- 
brances the vendor does not make out a marketable title unless he gives satisfactory 
evidence of the discharge of the incumbrances. Thus if he produces a release of a 
mortgage he must show that the release is signed byea person duly authorized (c). 


Rents.—The seller of leasehold property is bound to pay sani accruing due up to 
the date of sale (d). In the same way the buyer is required by sec. 55 (6) (d) to pay 
rents accruing due after the ownership has passed to him. 


Public charges.—Public charges would include Government revenue (e), Municipal 
taxes, and payments charged upon land by statute either expressly or impliedly by reason 
of their being recoverable by distress or other process against the land. If the buyer 
has to pay such charges owing to the seller’s default he would have the same right of 


_ indemnity as in the case of an incumbrance. The public authority imposing the charge 
will levy it on the party who is the owner for the time being and is not concerned with 


the rights inter se of the buyer and seller (f). The liability exists before the completion 
of the sale and continues thereafter whether the existence of such charges or incumbrances 
is discovered before or after completion, The obligation, unless there is a contract to 
the contrary, is absolute (g). War damage contribution under the War Damage Act, 


1941 (4 & 5 Geo. 6, C. 12) has been held in England as not covered by rates, taxes and 


eutgoings” agreed to be apportioned (A). 
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Sec. 55 (Covenant for title.—This sub-section implies.a covenant for title 5.58 @ 


similar to that implied by sec. 7 of the Conveyancing and Law of Property Abt, 1881, now 
replaced by sec. 76 and Schedule II. part I of the Law of Property Act, 1925 (i), but the 
covenant in the English Act is subject to qualifications which do not appear in seo. 55 (8). 
In a Caloutta case (j) Rankin, C. J., observed that this clause contemplates a completed 
contract and corresponds to the covenant for title in an English conveyance. The 
Madras High Court has said that this sub-section applies to cases where the transaction 
has not progressed beyond the stage of contract (k) and the clause was referred to in a 
Lahore case while the transaction was still in the stage of contract (2) but these cases, it 
is submitted, are incorrect. Before completion and in the absence of any express stipula- 
tion in the contract the buyer's right is to a title free from reasonable doubt. Under 
seo. 25 (b) of the Specific Relief Act a vendor cannot enforce specific performance unless he 
can give the buyer a title free from reasonable doubt. In Babu Bindeshri v. Mahant 
Jairam (m) the buyer sued for specific performance of a contract for sale as the seller had 
refused to give him a guarantee of good title, but the Privy Council dismissed the suit 
as the plaintiff was not entitled to an absolute guarantee of title. 


The provisions of seo. 55 (1) enable the buyer before completion to ascertain if the 
title offered is free from reasonable doubt. Once he has accepted the conveyanoe and the 
sale is completed he has no remedy on the contract except for fraud. If the salo is vitiated 
by fraud the buyer can sue to sot aside the sale and to recover the price. Omission to 
make disclosure under sec. 55 (1) (a)i is fraud. 


The covenant for title implied re sec. 55 (2) givea the buyer a further remedy in 
case of defects discovered after conveyance (ml). Even if the buyer was aware of 
the defect at the time of the contract, he may under this covenant hold the seller res- 
ponsible in damages (n), and claim a return of the purchase-money if he is 
dispossessed by reason of a defect in title (o). 


The implied covenant of title applies to any lawful eviction by title paramount and 
imports an absolute warranty of the title professed to be transferred and of the seller's 
power to deal with it. It therefore supersedes the strict rule of English law by 
which the doctrine of caveat emptor applies after the buyer has accepted the 
conveyance (p). 


The implied covenant for title has nothing to do with the question whether the 
buyer has or has not notice of the defect of title and the buyer's knowledge of the defect 
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does not deprive him of the right to sue for damages (g). But the seller's liability is 
limited to the title which he has professed to transfer. If he describes himself as malik 
and does not mention that he has derived title from Hindu women, the interest which 
he professes to transfer is full proprietary title (r). Tf he has only professed to transfer 
occupancy rights (s) he is not liable if the buyer is evicted by title paramount. But if 
the vendor sells occupancy land as if he was absolutely entitled, he is liable in damages 
for breach of covenant, whether the buyer was aware of the defect or not (t). So also 
if he sells non-transferable Cantonment land as if he were absolutely entitled (u), or if 
he sells as free from incumbrances land which is subject to an incumbrance (v). A 
mortgage debt is immoveable property and if the mortgage debt is sold, and it then 
appears that the mortgage was invalid, the buyer i is entitled to damages for breach of 
the implied covenant for title (w). 


Two persons purchasing as co-tenants have separate interest with reference to the 
implied covenant for title and may enforce it by separate suits (æ). 


Misdescription.—Misdescription may be either of title or of the property. Mis- 
description of title is a breach of the covenant for title and gives a right to damages as 
explained in the last paragraph. But the covenant for title does got extend to misdes- 
cription of property or corporeal misdesoription, i. e., as to the extent of the land sold (y). 
In such a case a suit will lie for rectification in case of mutual mistake or fraud under 
sec. 31 of the Specific Relief Act. But there may be 9, special covenant in the conveyance 
for compensation for errors (z). In such a case even a sub- urchaser may recover 
damages, for the benefit of the covenant runs with the lend (a). 


Misdescription before completion.—If the misdescription is discovered before 
the conveyance is executed the purchaser may rescind or claim damages if the misdes- 
cription is in a material and substantial point so far affecting the subject-matter of the 
contract that it may reasonably be supposed that but for such misdescription the pur- 
chaser would never have entered into the contract (b). This is so even though there 
is a condition for compensation. But if the misdescription does not materially alter 
the substance of the contract, the purchaser must complete and accept 
compensation (c). 


(9) Bubbaraya v. Rajayopala, supra Arunachala L.J. 1122, 122 1.C. 675, (29) A.A. 887. 
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-, English law.—The strict doctrine of English law as to real property was that 
a conveyance by itself imports no conditions as to title (d). By the contract of sale the 
seller has undertaken to show a good title, but after the buyer has investigated title and 
accepted the conveyance, he takes the title at his own risk and the maxim caveat emplor 
applies (e). This strict rule was mitigated by the right given to the buyer to require 
that the seller should execute a proper conveyance, that is a conveyance with the usual 
covenants for title. Lord Eldon said If a man covenants to sell a fee simple estate, 
free from all incumbrances, and says no more, it is clear, that covenant carries in 
gremio, and in the bosom of it the right to proper covenants ” (f). The covenants for title 
implied in an English conveyance are set forth in Schedule II, Part I of the Law of 
Property Act, 1925. They are for a right to convey, for quiet enjoyment, for freedom 
from incumbrances and for further assurance. These covenants are in some respects 
more limited and in some respects more extensive than the covenant implied by sec. 55 (2). 
The English covenants are more limited because they apply only to acta of the 
seller, and his predecessors in title, subsequent to the last purchase for valuo (g); while 
the Indian covenant applies to any lawful eviction by tſtle paramount and is an 
absolute warranty of the title transferred (A). The English covenants are moro extensive 
as they include the covenant for quiet enjoyment, for freedom from inoumbranoes and 
for further assurance. The Indian covenant for title does not include a covenant for 
quiet enjoyment ; but swo Nagpur cases seem to assume that it does (i). 


The covenant for quite enjoyment is the restricted covenant limited to disturbance 
by the covenantor or persons claiming under him. It is a future covenant and there 
is no cause of action untjl the buyer ts disturbed (j). 


The covenant for freedom frog incumbrances is a future covenant and applies when 
the disturbance of possession occurs (k). 


Under the covenant for further assurance the seller is bound to do such further aota 
for the purpose of perfecting the buyer's title as the latter may reasonably require (i). 
Thus if a seller has after the sale perfected an imperfect title by the purchase 
of an outstanding interest he can under this covenant be compelled to convey it to the 
buyer (m). The English covenants are not strictly implied covenants. They are express 
covenants for title which are implied by the use of specified expressions in the conveyance, 


Conveyances before the Act.—In sales before the Act thoro was no implied 
covenant for title, nevertheless the strict English law of caveat emplor was not applied. 
In Dorab Aly v. Abdool Azeez (n) the Privy Council said that there was not in India the 
same difference between real and personal estate as in England, and suggested that a 
sale of immoveable property may bo subject to the same implied warranty of title as 
applies in the case of chattels. In a Madras case (o) the High Court said that the stri 
doctrines of English law relating to real property had never been applied to the moff 


Limitation.—A suit for the return of the purchase money may or may not be based 
on the implied covenant for title. If it is not based on the covenant, limitation is under 
Article 97 or Article 62. If it is based on the covenant, limitation is under Article 116. 
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; „ In Hanuman v. Hanuman (p) a sale deed of 1879 was voidable and the sale went 


olf on objection taken by the coparceners of the Hindu vendor. The Privy Council 

held that the Article applicable was Article 97 which refers to money paid for a consi* 
deration which afterwards fails. Their Lordships however said that if the sale was void 
ab snitio so that there never was any consideration for the price paid the appropriate 
Article would be Article 62 which refers to money received by the defendant to the 
plaintiff’s use. This was followed in two Bombay cases not governed by the Act. 
Article 97 was applied in Tulsiram v. Murlidhar (g) where the sale was voidable and the 
‘purchaser was subsequently dispossessed ; while Article 62 was applied in Ardeshir v. 
‘Vajesing (r) where the sale was void and possession was not given. 


„Tho same rule applies in cases governed by the Act if the suit is not on the implied 
covenant. Tf the sale is voidable on the objection of a third party or if the title is 
imperfect, and the purchaser is put into possession and subsequently dispossessed, 
limitation is under Art. 97 from the date of dispossession (s), or if the possession is 
merely symbolical from tè date when the imperfection of title is first declared (t). If 
the sale is void and possession is not given Article 62 would no doubt be applied even if 
the sale were governed by the Act. But the oase where possession is given even though 
the sale is void is not treated as a case of total failure of consideration ab initio and 
Article 97 is applied from the date of dispossession (u). a 


If the suit for refund of the purchase money is on the implied covenant for title 
Article 116 applies. This is because the word ,sompensation in Article 116 is not 
restricted to a claim for unliquidated damages and includes a claim for a sum certain (v); 
and a covenant in a registered deed is a contract,in writing registered within the 
Article (w). Therefore if the sale is void as the seller has no title to convey and possession 
is not given limitation is under Article 116 from the date of the sale deed (x). 


A covenant for title is a covenant that the vendor has a present title to convey and 
is broken on the execution of a sale deed containing such a covenant (y). It might there- 
fore be supposed that if the vendee is put into possession and subsequently dispossessed 
owing to a defect of title limitation under Article 116 would still run from the date of the 
sale deed. But Macleod, C.J., in Multanmal v. Budhumal (z) pointed out that the 
discovery of the defect and dispossession might ocour more than six years from the 
date of sale so that the terminus a quo for limitation should be the date of 
dispossession. | 
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If there is an express covenant for quiet enjoyment or for indemnity in case of dis. 4 ao 
possession limitation will be under Article 116 from the date of disturbance (0). 


Express covenant for title.—Exprees covenants override and do away with tho 
effect of all implied covenants (6). But although an express covenant is a special 
-stipulation which alone governs the rights of the parties, yet the implied covenant cannos 
be got rid of except by clear and unambiguous expressions (e); so that the express 
covenant is over and above that implied by this sub-section (d). For instance in a 
case (e) where the covenant was: you shall henceforward be enjoying the same 
hereditarily and with right of alienation by gift, sale or otherwise as you Pan Removing 
the hindrances to this arising from my agnates or king or neighbour, I shall see that 
the sale is given effect to in your favour without any obstruction”,—this was held to 
be a covenant for title as well as a covenant for quiet enjoyment. But although the 
recitals showed that title was derived from a widow yet the implied covenant for title 
was not excluded because there were no clear and unambjguous expreasions showing 
that the vendor did not meav to guarantee that he had a good title. The usual 
express covenant for title, is, like the above, one that includes a covenant for quiet 
enjoyment (/). 
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A covenant for quiet enjoyment does not exclude the covenant for title, for a speoifio 
covenant will not exclude an implied covenant unless it relates to the same subject 
matter. Thus in the case of sale of his interest by a mortgagee with a covenant to make 
good any sums that had been paid by the mortgagor, this covenant was referred to 
the personal debt and did not exclude the implied covenant for title, and the mortgagee 
was liable in damages when the*mortgage proved to be invalid (g). In another case 
covenant in a sale deed was that if any dispute arise through me in respect of the 
land, I shall get it settled.“ The Madras High Court held that this was an express cove- 
nant for quiet enjoyment and that it did not exclude the implied covenant for title (A). 
This is correct, for a covenant for quict enjoyment is a future covenant. But in an 
Allahabad case (i) the covenant was- If, God forbid, any person comes forward as 
partner or co-sharer and brings a claim, or if an encumbranco, etc., is found .. and the 
property passes out of the possession of the vendees we, the vendors shall... pay to 
the vendees . . . the consideration of this sale deed with costs.” This was held to exclude 
the implied covenant for title and when the vendees had to pay a sum oxceeding the 
purchase - money to clear a prior mortgage the Court held that they had no remedy. But 
this decision was erroneous and was reversed by the Privy Council (j). Their Lordships 
observed—" With regard to the last portion of the sale deed, which states what is to 
ensue in the event of the vendees being put out of possession, it may, of course, be an 
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8. * @) contingencies which were not yet wholly foreseen, but that it contradicts or restricts the 
wider language of the contract of sale or that it either narrows or wipes out the obligations 
under the statute cannot be maintained.” In other words their Lordships held that it 
was a covenant for quiet enjoyment which did not exclude the implied covenant for title. 
It has been held that eviation by a pre-emptor is due to the buyer being disqualified to 
purchase and is therefore not a breach of the covenant for title (k). The correctness of 
this decision is very doubtful for the seller’s covenant is ‘that he has power to transfer’ 
and this must mean transfer to the buyer. With reference to the covenant for quiet 
enjoyment, a general covenant to indemnify the purchaser against any loss that might 
accrue in connection with the sale has been held to apply to eviction by a pre-emptor (I). 
But a covenant to refund the purchase money in case of dispossession does not apply to 
eviction by a pre-emptor, as the pre-emptor would have to pay the purchase money (m). 


Fiduciary character.—The implied covenant for title does not apply in the case of 
& trustee ; or in the case of a guardian selling on behalf of a minor (nm). A trustee is only 
deemed to covenant that It has done no act whereby the property is inoumbered or his 
power of transfer restricted. This is the same as in English law. The covenant, 
implied in a conveyance by a trustee is set forth in Schedule II, Part VI of the Law of 
Property Act, 1925 (o). If a trustee conveys without disclosing his fiduciary character 
he could no doubt be required to convey ‘as beneficial owner se as to become subject 
to the usual covenants for title. Section 38 of the Trust Act, 1882, empowers trustees 
to sell on special conditions. 


j: 
Runs with the land.—The benefit of the implied covenan% for title runs with the 
land (p). It is therefore enforceable by subsequent prirchasers of the land; and if the 
buyer re-sells to several purchasers each one is entitled to sue on the covenant in respect 
of his part. There is a similar provision in England in sec. 76 (6) of the Law of Property 
Act, 1925. In David v. Sabin (q) A granted a lease to B and B mortgaged to C. B then 
surrendered the term to 4. A mortgaged to D, and then A and D conveyed to F. A 
had, however, not got in the interest left outstanding in C. C established his charge by 
suit against E. The Court of Appeal held that A was liable on the covenant for title to 
F and that as the covenant ran with the land it was no defence that B had mortgaged 
without the knowledge of A. For instances of a restrictive covenant in a deed of convey- 
ance running with the land sce the undernoted cases (r). Covenants running with the land 
are further dealt with in the notes on secs. 40 and 108 (c) and 108 (j). | 


Sec. 55 (8)—Delivery of title debds.—The title deeds are things which pass 
with the conveyance without being named, as accessory to the estate (s). This has 
a principle of English law since the earliest times (t). Accordingly, as in England, 

o seller has to deliver to the buyer all deeds relating to the property conveyed (u). 
This includes documents in his power but not in his possession and the cost of obtaining 
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them must be borne by the seller (v). Counterpart leases and kabuleyots are deeds of 
title accessory to the estate (w); and it has also been held that village account books 
should be delivered on the sale of a village as they are necessary for the enjoyment 
and management of the estate (z). 


Before completion the seller is bound under sec. 55 (1) (b) to produce all title deeds 
in his possession and power for inspection. But the duty to deliver them does not depend 
upon completion. Even if the seller has executed the conveyance and put the buyer 
in possession he need not deliver the deeds, until the price has been paid in full. This 
accords with the English law under which the seller's equitable lien gives him a right to 
retain the deeds of title until payment (). In Ma Hnit v. Maung Po Pu (z) the Privy 
Council observed that the duty of tho purchaser . . . . was to tender a 
conveyance, and he would then, and not before such a tender was either made or 
waived, have the right to the deeds as the accompaniment of the transferred title.” 
But in this case the price had already been paid. 


The first exception to the rule is where the seller retains part of the property 
comprised in the deeds in which case ho may retain the deeds, but is under an obligation 
for their safe custody and to produce and give true copies of them when required. Thero 
is a similar provision in seo. 45 (9) of the Law of Property Act, 1925. In a case where a 
mortgagee sold land and the mortgage deed comprised an assignment of a policy 
of insurance on the life of the mortgagor it was held in England that the mort- 
gagee was not entitled to retain the deed (a); but this decision has not escaped 
criticism (.). r 


The second exception is When the property is sold in different lota. In that caso 
the purchaser of the lot of the greatest value is entitled to tho documents, but is undor 
the same liability as to their safe custody and production, as stated in tho preceding 
paragraph. This rule may be excluded by an express contract to the contrary, e.g., that 
the purchaser of the largest lot,” i.e., the lot of the greatest area should have the 
deeds (c). The sub-section does not explain what isto be dono if the sales are at different 
times. In that case the last purchaser would bs entitled to the documents (d). 


Sec. 55 (4) (a)—Rents and profits.— As already explained the contract for sale 
transfers no right in rem (e). The seller is tho owner subject to an obligation to fulfil 
the contract and accordingly he has to take care of the property—soc. 55 (1) (e): and to 
pay public charges and rents—seo. 55 (1) (g). This sub-section, therefore, declares his 
right to receive rents and profits which belong to him as owner, and which are tho fund 
out of which he performs the duties of maintenance. 


This sub-section shows that possession should be given by the seller when ownership 
passes to the buyer (f). But if the buyer takes possession before completion, he would, 
as he takes the rents and profits, pay interest on unpaid purchase-money. This is because 
it is inequitable that the same person should enjoy both the rents and profits of the land 
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ag also the interest of the money (g). It makes no difference that the land yields no 
profit and that the delay in completion is due to the seller (4). The rule in Fludyer 
v. Cocker (i) that possession and interest are. mutually exclusive was applied by the 
Judicial Committee in a case of compulsory acquisition and the owner was allowed 
interest on price from the date on which he was dispossessed (j). The Committee said— 
Their Lordships are of opinion that the right to interest depends upon the following 
broad and clear consideration. Unless there be something in the contract of parties which 
necessarily imports otherwise, the date when one party enters into ‘possession of the 
property of another is the proper date from which interest on the unpaid price should 
run. On the one hand, the new owner has possession, use, and fruits; on the other, the 
former owner parting with these, has interest on the price. This is sound in principle, 
and authority fully warrants it.” 


The only exception to this rule is when after the buyer has taken possession, the 
seller delays completion and the circumstances are such as to require thé purchaser to 
keep the purchase money lyiag idle and unproductive. In such a case the seller will 
not be entitled to interest (x). | 


If the seller refuses to execute a conveyance or to give possession the buyer will be 
entitled to specific performance by execution of the conveyance and compensation which 
would be mesne profits from the date when the conveyance should have been exeouted 
and possession given (3). If the buyer takes possession before completion, the seller is 
entitled to interest on unpaid price from the day on which the buyer actually takes 
possession although the buyer might safely have taken possession garlier (m). 


Sev. 65 (4) (b}—Seller’s charge for unpaid price.—If the sale is completed by 


conveyance and the price or any part of the price is unpaid, the seller has under this 


sub-section a charge for the balance of price unpaid. This charge is the converse of the 
buyer’s charge for price prepaid under sec, 55 (6) (b). The mere execution of a promis- 
sory note by the vendee for the purchase money in favour of the vendor does not put an end 
to the vendor’s charge for the unpaid purchase money even if the vendor sues upon the note 
and obtains advance or even if he assigns the decree (n). A sum of money kept with the 
vendee under a sale deed by the vendor is a portion of the unpaid purchase money for which 
the vendor has a lien on the property sold (o). Where a mortgagee having purchased the 
entire mortgaged property an arrangement was arrived at between the mortgagee and the 
widow and infant son of the original mortgagor pursuant to which the mortgagee 
reconveyed one village out of the mortgaged properties purchased by him and the widow 
being unable to pay the price down executed a mortgage in favour of the mortgagee- 
purchaser which mortgage, however, was found invalid for want of attestation, the Privy 
Cotncil held that the transaction constituted a sale and under section 55 (4) (b) the 
mortgagee-purchaser who became the vendor was entitled to a charge on the village for 
the unpaid purchase price (p). 
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English law.—Under English law the seller parts with the equitable estate as soon 
as the contract is made, and equity gives him a lien, ¢.¢., right to enforee payment out of 
the interest he has transferred and this lien continues after he has by conveyance parted 
with the legal estate. But the contract in India does not operate to transfer any estate, 
and so, the whole ownership still being in the seller, there is not and cannot be a lien 
before conveyance. The English lien is a right which begins with the contract; while 
the Indian charge is a right which begins with the oonveyanoe (g). An equitable lien 
is a right derived from an equitable principle, whereas a charge is a right derived from 
contract or statute. The effect of both is the same, for both give the right to a Court 
sale. But there is this distinction that an equitable charge being a creature of equity 
can be moulded by equity, whereas a statutory charge is more rigid and depends fot 
its existence on the terms of the contract or statute. This distinction was explained 
by the Privy Council in the leading case of Webb v. Macpheraon (r). 


Non-possessory.—The charge has been said to be a non-possessory lion (e) i. a., 
it is not a right to retain possession. Accordingly, as the ownership has passed, the 
charge gives the seller no right to refuse possession (!). The Madras High Court had held 
that if the vendee sues to recover possession after the execution of conveyance but 
before payment of price the Court has no power to put him on equitable terms 
as to payment of price (u). But the Caloutta High Court following a judgment of Mahmud, 
J., in an Allahabad base (o) haye held that such terms may be imposed as “ there is no 
reason why the right of the purchaser to obtain possession under sec. 55 (1) (f) and the 
right of the vendor to realise the unpaid balance of the purchase money under seo. 55 (4) (b) 
should not be recognized and enforced in one action (w). The Rangoon High Oourt 
follows Calcutta (x). The Bombay High Court while not making payment of the balance 
of the purchase money a condition of the purchaser obtaining possession proceeds as if 
the vendor had counter-claimed. The purchaser's suit for possession is decreed, but 
in the decree is incorporated a declaration of the vendor's charge with a direction that 
the vendor should on payment of the Court fee recover the amount by sale of the 
property (y). The same view is taken by the Nagpur High Court (2). The Allahabad 
High Court held that the provisions of sec. 55 did not exclude the application of the 
principles of equity. Hence where a purchaser who has not paid the full price, sues for 
possession, he can be put to terms by the decree (a). See note Seo. 55 (I) (f}— 
Possession,” supra. If the seller is not in possession he cannot of course rescind and 
reclaim possession because the buyer has not paid (b). The seller's only remedy is to 
sue to enforce his charge and he may also under sec. 55 (3) refuse to part with the title 
deeds, if he has not already done so. 8 


Several buyers.—If there are several purchasers, the seller is not concerned with 
the proportion to be paid by each, but he has a charge on the whole property for unpaid 
purchase money (c). 
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Substitution of equivalent property.—If the seller is unable to deliver possession 


| of the property sold and the buyer accepts in substitution other equivalent property, the 


buyer remains liable for unpaid price (d). The point did not arise in the case cited, but 
it is believed that the charge attaches to the substituted property. 


In the hands of the “‘puyers.—This expression has been made more intelligible 
27 the addition of the words inserted by the amending Act 20 of 1929. The phrase now 
“in the hands of the buyer, any transferee without consideration or any transferee 
Gik ani notice of the non-payment.” Before the amendment the words in the hands 
of the buyer were difficult to understand particularly as the converse section—sec. 55 
(6) (b)—dealing with the buyer's charge correctly expresses that charge to be as against 
the seller and all persons claiming under him with notice. Sir Lawrence Jenkins, C. J., 
drew attention to the difference in language, but assumed that the seller's charge was 
against not only the buyer but against all persons claiming under him with notice (e). 
This construction seems to have been put upon the section by the Privy Council in Webb 
v. Macpherson (f). It was &dopted by the Courts in India (9), and has now received 
the sanction of the Legislature (i). 


Illustration. 


A sold his house to B. There was a recital in the sale deed that the price had been 
paid. But the price had not been paid and eleven days after registration, B, as he could 
not raise the money, returned the deed to A with an endorsement rescinding the 
conveyance, The endorsement was not registered and did not affect B’s title. The 
house was attached and sold by an execution creditor*of B. The purchaser became 
legal owner of the house but took subject to A’s charge for unpaid purchase 
money. The purchaser could not claim to be a purchaser without notice as A was in 
possession at the date of the sale: Umedmal Motiram v. Davu bin Dhondsba (1878) 2 


Bom. 547. 


In a case where the seller admitted receipt of consideration by a recital in the deed 
and also by a receipt endorsed on the deed, it was held that he was estopped from enforcing 
his charge against a transferee for value (i). But in another case it was said that recitals 
of receipt of consideration where none was paid were so common that there was no 
estoppel (j). In such cases it becomes a question of fact whether the transferee took 
with notice of the charge or not. 


Interest.—After the words interest on such amount or part the words from 
the date on which possession has been delivered have been added by the amending Act 
20 of 1929. This amendment adopts the decision of the Madras High Court in Muthia 
Chetty v. Sinna Velliam (k) that the right to interest depends upon the circumstances 
and equities of each case and that interest on unpaid purchase money will not be payable 
as long as the seller is in possession of the land. The purchaser is not liable for interest 
if he retains part of the purchase money as security for the seller discharging an 
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incumbrance (1). But if the purchaser retains part of the purchase money in order to 
pay off an inoumbranoe himself, and then fails to do ao, he is liable for interest (m). 


Enforcement.—The charge is enforced under sec. 100 by a suit for sale aa if tho 
seller were a mortgagee. The charge cannot be enforced by a creditor (n), or by a 
judgment creditor (o). Being only a charge it cannot be enforced against a bona fide 
purchaser for value without notice of the charge (p). 


Limitation.—Article 111 of the Limitation Act, 1877, was for suits by a vendor of 
immoveable property to enforce his lien for unpaid purchase money. This led to some 
decisions to the effect that limitation for enforcing the charge was under that article (q). 
But the amendment of that article in the Limitation Act of 1908 by the substitution of 
the words for personal payment of unpaid purchase money makes it clear that 
art. 111 applies only to suits to recover the price from the defendant personally, while 
for suits to enforce the charge against the property art. 132 is the appropriate article. 
This was so decided both before and after the amefdment of the article (r). 
If the liability arises by virtue of a registered conveyanoe, limitation for a suit to 
recover the price from the purchaser personally, is under article 116 of the Limitation 
Act (8). Time runs not from the date of sale, but from the date when the plaintiff was 
damnified (t). > ` 


Recital of payment.—A false acknowledgment of receipt of prico by a recital in a 
deed does not estop tho seller from giving evidence as against the buyer that he has not 
received payment. The Privy Council in Shah Lal Chand v. Indarjit (u) said that it 
was settled law, that notwithstanding an admission in a sale deed that the consideration 
has been received, it is open to the vendor to prove that no consideration bas been actually 
paid. If it was not ro, facilities would be afforded for the grossest frauds.” But such a 
recital may give rise to a presumption of payment (v). 


Exclusion of charge.—Sale is a transfer for a prico paid or promised or part paid 
or part promised. Thorefore where the consideration is price promised, the promise is 
itself the consideration, and there is no scope for a charge. So also when the price is 
part paid and part promised, and the amount to be paid is fully paid. The distinction 
between a salo in consideration of a covenant to pay a sum of money in the future and a 
sale in consideration of a sum of money which the buyer covenants to pay, may seem 
fine, but it is a very real distinction (w). The formor gives riso toa charge, the latter 
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does not. If the sale is in consideration of a sum of money which the buyer covenants 
to pay, the charge may be excluded by an agreement express or implied which is 
inconsistent with ita continuance. In Webb v. Macpherson (x) the Privy Council said :— 
“In their Lordships’ opinion there is no ground whatever for saying that the charge is 
excluded by a mere personil contract to defer payment of æ portion of the purchase 
money, or to take the purchase money by instalments, nor is it in their Lordships’ 
opinion, excluded by any contract, covenant, or agreement with respect to the purchase 
money ‘which is not inconsistent with the continuance of the charge”. A direction to 
the buyer to pay the price to the creditor of the seller or to a third party does not exclude 
the charge (y). If part of the purchase money is left with the buyer to pay off creditors 
of the seller, the seller is entitled to a charge for the amount left with the buyer, if the 
latter omits to pay the creditors (z). Nor is the charge lost if the seller takes a security 
for the amount unpaid such as a memorandum of agreement (a), or a bond (6), or a 
mortgage (c), or a promissory note (d). But if there is an agreement which puts the buyer 
under an enforcible liability ¢o a third party as to the unpaid price, there is a contract 
to the contrary and the charge is Jost. Thus the seller has no charge if the buyer by 
his direction executes a promissory note to a third party, for the right to recover the 
unpaid price cannot reside in one party and the right to enforce the security in another (e). 
So also if the direction to pay a third party is the result of a novatio by which the seller’s 
liability to the third party is extinguished and the buyer becomes lisble to the third party 
instead of the seller (f). In cases where it was held that the promissory note or mortgage 
was not collateral security for the price, but the price itself, the charge was excluded (g). 
Where the vendor leaves a part of the price with the vendee to be paid to his illegitimate 
son on attaining majority, the vendor is not entitled to have a lien on the property sold (h). 


Illustrations. 


(1) A sells property to B on the 10th February 1905 for Rs. 700. At the time of the 
conveyance Rs. 300 are paid and Rs. 490 remain unpaid. For this amount B on the 
13th February 1905 executes a registered bond promising to pay the amount in 
instalments of Re. 50 per mensem. B fails to pay and on the 10th February 1917 A sues 
to recover the unpaid price and to enforce his charge on the property sold. The remedy 
on the bond was time barred at the date of suit. But the bond was only a collateral 
security for the price. A had therefore a charge for the unpaid price. Limitation to 
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was decreed.: Bashir Ahmad v. Nazir (1921) 43 All. 544, 63 I. C. 495, (81) A.A. 74. 


(1A) 4 is a minor and his guardian on his behalf sells 4's share of a house for 
Ra, 2,886 to B. B pays half the price and as security for the unpaid balance executes a 
bond promising to pay A the sum of Re. 1,443 with interest at 6 per cent. when he attained 


majority. A’s charge for unpaid price is not lost: Munayya v. Krishnayya (1928) 


47 Mad. L. J., 737, 84 I. C. 949, (25) A.M. 216. 


(2) A and B jointly sell property to C. D, E and F for Ra. 10,000. Of this Ra. 8,650 
are paid on execution of the conveyance ; and C alone executes two promissory notes 
each of Rs. 675, one to A and the other to B. A alone sues to recover the amount due 
on his promissory note from C, and to enforce hia charge against the property sold to 
C, D, E and F. The fact that soparate promissory notes were executed by C alone 
shews that the promissory notes were intended to be the price itself. A is therefore not 
entitled to a charge: Krishnaswami Iyengar v. Subramania (1918) 35 Mad. L. J. 304, 44 
I. C. 523; R. M. A. R. S. Chetlyar Firm v. Daw Ngwe (1934) 163 I. C. 1020, (34) A.R. 100. 


(3) A sells property to B for Rs. 28,000. Of this amount Rs 8, 200 are paid on the 
date of the conveyance and Rs. 19,800 are left with B to discharge a mortgage by A on 
the same and two, other properties. B on the same date exeoutes a security bond 
hypothecating his property as security for the payment of the mortgage, and covenant- 
ing to pay Rs. 15,000 damages in case he defaults in making the payment by a fixed 
date. B does not pay off the magtgage. A is entitled to a charge for Ra. 19,800, being 
the unpaid price, bat as to the Re. 15,000 he is entitled only to damages actually 


incurred: Naima Khatun v. Basan’ Singh (1934) 66 All. 766, 1934 All. L. J. 318, 149 
I. O. 781, (34) A. A. 406. 


(4) A sells property to B for Rs. 2,000 of which Rs. 1,000 is not paid. A owes 
Rs. 1,000 to C. C agrees to release A from liability for the debt and to recover the 
amount from B who promises to pay C instead of A. The arrangement is a contract 
to the contrary and the charge is lost. 


Waiver.—The charge as explained in the preceding paragraph is not waived on 
equitable considerations which would apply to the unpaid vendor's equitable lien in 
English law. It can only be waived by an express contract to the contrary or by an 
implied contract, that is, some conduct inconsistent with the continuance of the charge. 


The cases overruled by the Madras High Court in Sivaewh wa Ayyar v. Subra- 
mania Ayyar (i) proceeded on the ground of waiver in spite of the warning given by the 
Privy Council in Webb v. Macpherson (j) that a statutory charge cannot be waived on 
equitable grounds. In the two cases cited in illustration (2) above it is doubtful ifthe 
Court was correct in finding that the promissory note in one case and the mortgage in the 
other were accepted not as collateral security for the price, but as the price iteelf. The 
facts were not inconsistent with the continuance of the charge, and the reference in the 
judgments to intention suggest that the Court had in mind the English rule (k). In the 
Punjab where the Act is not in force the English rule was followed in a case where the 
seller agreed to accept shares in liou of cash for the balance of the price (0). 


Assignment.—If the seller assigns the debt for unpaid price the assignee gets the 


benefit Of the charge if the assignment is registered, but not otherwise (m). W 
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a Léases.—The charge under this section cannot be extended to leases. There 
is no charge on the leasehold for unpaid premium even though the lease be in 
perpetuity (n). 

Sec. 65 (5) (a) Buyers duty of disclosure.—The seller is by sec. 55 (1) (a) under 
a duty to disclose latent defects. There is no doubt that the buyer is under no duty 
to disclose latent advantages although he may not make a statement which is misleading. 
This is also the law in England as stated in the following passage from the judgment 
of Lord Selborne in Coaks v. Boswell (o) , 7 


“ Every such purchaser is bound to observe good faith in all that he says or does, 
with a view to the contract, and (of course) to abstain from all deceit, whether by 
suppression of truth or by suggestion of falsehood. But inasmuch as a purchaser is 
(generally speaking) under no antecedent obligation to communicate to his vendor 
facts which may influence his own conduct or judgment when bargaining for his 
own interest, no deceit can be implied from his mere silence as to such facts, unless 
he undertakes or professes to communicate them. This, however, he may be held 
to do, if he makes some other communication which, without the addition of those 
facts, would be necessarily or naturally and probably misleading.” 

Thus a buyer need not disclose the existence of a coal mine of which the seller is 
unaware (p). 

But to this rule matters of title constitute an exception. Although the seller’s title 
is ordinarily a matter exclusively within his knowledge yet there may be cases where the 
buyer has information which the seller lacks. In such a case he must not make an unfair 
use of it. He must give the information to the seller under the penalty of the contract 
being voidable for fraud both under seo. 17 (5) of the Indian Contract Act and the last 
clause of this section. An English illustration is the case of Summers v. Griffiths (q) 
where an old woman sold property at an undervalue believing that she could not make out 
a good title to it while the purchaser knew that she could. The purchaser was held to 
have committed a suppressio vert and the sale was set aside as fraudulent. Another is 
Ellard v. Landaff (Lord) (r) where a lessee obtained a renewal of a lease, in consideration 
of a surrender of the old lease, suppressing the fact that the person on whose life the old 
lease depended was on his death bed. This case has been adversely criticised (a), but 
it would be good law under this Act and has been adopted in illustration (a) to sec. 22 


of the Specific Relief Act, 1877. 


There are no cases in India under the sub-section, but it bas been described in Haji 
Essa v. Dayabhai (t) as casting upon the buyer the duty of communicating facts about 
the seller’ s title. 

l 8 55 (5) (b) — Payment of price. — This sub-section is the corollary of seo. 55 (1) 
(a), or the execution of the conveyance by the seller and the payment of price by the 
buyer are reciprocal duties to be performed simultaneously. The buyer is bound to 
tender a conveyance for execution (u), but the buyer is not bound to part with the price 
except on a complete conveyance to himself of the whole interest that he has purchased. 
This sub-section imposes a personal liability on the buyer apart from the liability imposed 
by seo. 55 (4) (b) on the property (v). 
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Free from incumbrances.—It follows. that if the property l ld free from 
incumbrances and these are not discharged at the time of conveyance the buyer is not 
bound to pay. He may under seo. 18 (o) of the Specific Relief Act compel the vendor to 
discharge the incumbrance ; or he may under this sub-section discharge it himself and 
set off the amount against the purchase money (w) or recover it by subsequent suit against 
the vendor (z). If the amount due on the inoumbranos is greater than the purchase money 
he may retain the latter as security for the seller discharging it; and in such a case he 
will not be liable for interest on the purchase money until after the seller has shown 
himself ready and willing to pay the difference and discharge the incumbrance (y). If 
the seller has deposited a sum with the buyer for the discharge of the incumbrance and 


the sum proves to be greater than what is due, the excess belongs to the sellor as part of 
his price (z). 


Illustration. 


A mortgages property to her son-in-law B. A dics and her son C and daughter D, 
the wife of B. succeed to the property under Mahomedan law. C sells his share to Æ 
free from incumbrances and deposits Rs. 5, 426 with F for the discharge of the mortgage 
to his brother-in-law B. B remits half the amount due on the mortgage. O is entitled 


to the amount remitted as part of his price: Ram Ratan Lal v. Abdul Wahid (1919) 
18 I. C. 503. 


Sec. 55 (5) ( — After completion buyer bears losses. — After completion by 
conveyance the ownership of the property having passe] to the buyer, the buyer is 
the owner and the property is at his risk. Ifthe soller has committed waste ho is liable, 
but for all accidental destructicm or deterioration after conveyance the loss falls on the 
buyer. This is different from the English law under which the contract for sale transfers 
an equitable estate and with it liability for loss or destruction (a). 


It is clear both from this sub-section as well as sub-section (1) (e) that in the interval 
botween the contract and conveyance the seller bears the loss. Illustration (a) to seo. 13 
of the Specific Relief Act would suggest the opposite. But that illustration is based 
on English law and cannot be applied where the Transfer of Property Act is in force (b). 


If the seller has insured the property against fire the buyer may require the seller 
to apply the insurance money in restoring the premises. See note Insured property 
under sec. 49. 


Sec. 55 (5) (d)—Outgoings after completion.—Under seo. 55 (1) (g) the seller 
pays public charges and rent which have accrued due up to the date of the sale. After 
the sale this liability is transferred to the buyer. The liability is a statutory and not a 


contractual liability and therefore it is binding on a minor vendor on whose behalf the 
property is sold (c). 


If the property is sold free from incumbrances, i. e., if absolute ownership is to be 
conveyed the seller must discharge the incumbrances. If a mortgagee brings to sale the 
mortgaged property free from incumbrances the amount of Municipal taxes acc.ued due 
before the sale must be deducted from the sale proceeds payable to him (d). If the 
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) property: is Mit subject to 8 the seller must pay interest on the 


_ inoumbranoces yp to date of sale and after the completion the buyer is liable to discharge 
the incumbrances. The rights and liabilities of the seller and buyer in a sale subject 
to incumbranoes and in a sale free from incumbrances were contrasted in a case with 
: reference to stamp duty (e). 

‘The liability enacted in this sub-section is between the seller and the buyer. If ` 
after a sale subject to incumbranoes the seller is made personally liable for an incumbrance 
he has a right of indemnity against the buyer. If the incumbranoe prove to be invalid, 
the seller has nothing to complain of, for his indemnity is complete. He cannot pick up 
the burden of which the land is relieved and claim it as his. The seller cannot participate 
in any benefit the buyer may derive from his purchase after the conveyance (F). 


Illustration. 


A sells property to B for Rs. 5,000. The sale is subject to a mortgage incumbrance 
which was believed to be of Rs. 2,000. After the sale it is discovered that the mortgage 
is invalid; so that B has got complete ownership for Rs. 5,000. 4 then sues to recover 
Rs. 2,000 as part of his purchase money. A’s suit fails for after conveyance the seller 
cannot participate in any benefit derived by the buyer from his purchase. 


(Note that this illustration is the converse of the illustration in the note ““ Free from 
inoumbrances under sec. 55 (5) (b)). 


Public charges would be payable by the seller br by the byyer according as they 
accrued due before or after the sale (g). The liability of the seller and the buyer inter 
ge is no concern of the authority levying the charge fh). If the charge is levied upon 
tho seller after transfer of ownership he has a right of indemnity against the buyer (i). 


Interest accrues due from day to day and would be apportiened accordingly; the 
seller paying interest up to date of sale, and the buyer paying subsequent interest. 


The buyer is bound to pay rents accruing due after the conveyance just as the seller 
is under seo. 55 (1) (g) bound to pay rents accruing due up to the date of sale. The sub- 
section assumes that the liability to pay rent is apportionable. 


Sec. 55 (6) (a)— Benefits after completion.—After completion the transfer passes 
to the buyer all rights of ownership and such rights as are under sec. 8 the legal incidentes 
thereof. As to rents and profits sec. 55 (4) (a) gives these to. the seller until completion 
and this sub-section gives them to the buyer after completion. 


- §ec.65(6) (b)—Buyer’s charge for price prepaid.—The buyer has a charge for 
price prepaid, that is for price that he has paid in anticipation of completion. This is the 
converse of the seller's charge for unpaid price under sec. 55 (4) (b). Interest on price 
prepaid would run from the date of payment to the date of delivery of possession (j). 
After the oonveyance is exeouted and possession is given this clause has mo 


; e 
If the seller has no personal interest in the property, there can be no charge under 
this sub-section. This was so held in a case where a mutawalli (who is a mere 
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custodian) sold wakf property without the sanction of the Court (1). Win a guardian 
of a minor contracts to sell a property and such tranafer is for legal: necessity, the 
purchaser has a charge for the price paid on the minor's interest in the property (m). a 


There is a reference to the buyer's charge in an Oudh case (n); which is difficult to 


understand. The shares of a father and sons were brought to sale in execution of a money 

“decree and bought by A. Before the sale was confirmed the property was mortgaged to 
B by a mortgage which was valid as to the father’s share only. B paid off 4 and the sale 

“ was set aside. Subsequently the son’s share was sold subject to B's mortgage, to C. B 
sued to enforce his mortgage and it was held that B was entitled to recover the amount 
he had paid to A to set aside the sale. This is good law, for B's payment was not officious 
and he had paid the money for the preservation of his seourity. But the judgment seems 
to proceed on the ground that B was subrogated to the charge of the purchaser A whose 
sale was set aside It is difficult to understand how A’s charge could continue after the 
sale had been set aside and the price refunded to him. The judgment refers to sec, 56 (4) (b) 
but that again seems to be a mistake for sec. 55 (6) (b). The principle underlying sec. 55 
(6) (b) is a principle of justice, equity and good conscience and applies to the Punjab (o). 
The buyer's charge under the section is a statutory charge and differs from a contractual 
charge which a buyer may be entitled to claim under a separate contract (y). A buyer 
can enforce his statytory charge against the property and the plea of want of notices 
on the part of a third person would be of no avail (g). 


All persons claiming under him.—The charge on tho property is enforceable 
not only against the gpller but agkinst all persons claiming undor him. Before the 
Amending Act of 1929 the words with notice of the payment occurred after the 
words all persons claiming undér him.” These words have been omitted as they would 
have allowed a transferee without notice to escape. A gratuitous transferee or a trans- 
feree with notice would be liable under the second paragraph of seo. 40. 


Improperly decline to accept delivery.—The buyer has a charge for all 
sums that be pays towards the purchase money and for interest thereon. This charge 
attaches from the moment the buyer pays any part of the purchase money and is only 
lost in case of his own subsequent default (r). If the buyer improperly refuses to accept 
delivery he loses his charge. But although the buyer loses his charge the seller has 
no right to retain any instalments of price that have been paid, unless they have been 
paid as deposit or earnest. In a suit against the buyer whether for specific performance 
or for damages the seller would have to give credit for monoys prepaid not as earnest 
but as instalments of price (4). 


Earnest.—The characteristic of earnest is that it serves two purposes. It gaps 
in part payment of the purchase money for which it is deposited but primarily it ts 
security for the performance of the contract (t). In Kunwar Chiranjit v. Har Swarup (u) 
Lord Shaw said—“ Earnest money is part of the purchase price when the transaction goes 


forward : it is forfeited when the transaction falls through, by reason of the fault or 
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{failure of the Wenidee.”” If the contract goes off by default of the buyer the seller is entitled 

to retain the earnest money as forfeited (v). But if the seller is in default, the buyer 

refusing to complete is entitled to a refund of the earnest money (w). The fact thet after 

a judicial investigation, the title of the vendor is ultimately found to be clear does not 
disentitle the vendee to claim a refund of the earnest money (z). 


Ifthe buyer has accepted title and the seller has rescinded the contract and forfeited 
the deposit by reason of the buyer’s failure to pay the balance of the price, the buyer 
cannot afterwards recover his deposit on discovering that the title is defective (y). If 
the buyer’s conduct does not amount to a repudiation, mere delay or such circumstances 
as would suffice to deprive him of the equitable remedy of spento performance would 
not justify a forfeiture of the deposit (2). 


If it was intended to embody the terms of the contract in a written agreement, 
the mere payment of earnest money will not preclude the purchaser from pleading that 
there was no concluded contract (a). 


Properly declines to accept delivery.—This may ocour when the sale goes off 
by default of the seller or without default of either party. 


If the seller is in default he is not entitled to forfeit the earnest (b). When the buyer 
by reason of such default properly declines to take delivery, his charge extends not only 
to prepaid price including earnest and interest thereon but also to the costs of suit for 
specific performance or for rescission. There is a similar provision in seo, 18 (d) of the 
Specific Relief Act, 1877. Expenses incurred in pursuance of thecontract have also been 
allowed (c). An instance of a sale not being completed, owing to the default of the seller 
is Rose v. Watson (d). The buyer agreed to buy a part of a large plot on the seller re- 
presenting that it would be laid out in buildings. The seller failed to carry out his 
representation and the buyer rescinded the contract owing to the seller's default. Lord 
Westbury said—‘ The purchaser would have been willing to perform the contract if the 
vendor had performed those things which, in good faith, he was bound to do” and 
held that the purchaser's charge was not lost. 


Illustrations. 


(1) A agrees to sell property to B, and undertakes that a part owner C will join in 
the conveyance. But in breach of the agreement A and C convey the property to D. B 
sues for specific performance and D offers to convey A’s half share if B will pay the full 
price. B refuses this offer as he was entitled to do under sec. 15 of the Specific Relief Act. 
B has properly declined to accept delivery and has a charge for part of the price that he 
had prepaid: Sultan Kani Rowthan v. Mahomed Meera (1929) 56 Mad. L. J. 99, 115 
I. d. 251, (29) A. M. 189. 


(2) A agrees to sell a house to B and puts B in possession. A sale deed is executed 
but is not registered. B sues for specific performance but his suit is dismissed. A sues 
to evict B. Property has not passed under the unregistered deed, and the oase being 
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before the enactment of ses, 53A, the agreement is no defence to the ejeotmint. B is only 
entitled to a charge for price prepaid: Lalchand v. Lakshman (1904) 28 Bom. 466. 


If without defauft of either party the sale is not completed, the buyer does not lose 
his charge. An instance of such a case is Whitbread ab Co., Lid. v. Watt (e). The 
agreement was to purchase as soon as threo hundred houses were built on the estate, 
The purchaser rescinded after three years asthe houses had not been built. The Court 
held that the charge remained operative although there had been no default on the part 
of the vendor. ° 


Sub-purchaser.—In case the buyer before completion resclla to a sub. purchaser 
the latter has in English law a charge on the buyer's equitable interest (J). This statement 
of the law is acoepted by Shephard and Brown as being applicable in India, But the 
judgment of Lord Cairns in the case cited proceeds on the ground that the buyer who 
has by virtue of his contract an equitable estate becomes on part payment owner of 
the property to the extent of his payment. This line of reasoning has no application 
under the Transfer of Property Act whore no right in rem ‘passos under the contract. 
When the case arises it will probably be held that the sub-purchaso operated as an 
assignment pro tanto of the buyer's charge. 


Enforcement.—The charge is enforced by suit for sale—sge sec. 100. It is 
enforceable against all persons claiming under the sellor, whether they have notice 
of the payment or not. See Note supra "“ All persons claiming under him.“ 


Non-disclosure fraudulent. The last paragraph of the section enacts that the 
omission of disclosure, whether by the seller under sec. 55 (1) (a) or by the buyer under 
sec. 55 (5) (a), is fraudulent. In the absence of this provision such non-disclosure would 
be a misrepresentation under sec. 18 (2) of the Contract Act and render tho contract 
voidable. It is well settled that where a purchaser discovers defeota in the property 
before conveyance he can either rescind the contract or successfully resist a suit for 
specific performance (9). But the effect of this provision is that the party who suffors 
by the non-disclosure has the right not only to rescind tho contract but to set aside the 
conveyance. This is necessary as the non-disclosure may only be discovered after the 
conveyance. 


Remedies after completion.—Remedies after completion are much moro limited 
than those before completion because most contractual rights merge in the conveyance. 
Thus in the absence of an express covenant no suit will lie after completion for 
damages for an error of description (4), unless ibis fraudulent (i), although compensation 
gould have been claimed before conveyance. Indeed the completed conveyance can 
only be set aside on the grounds of fraud, coercion, undue influence or common 
mistake. There can, of course, be no fraud if the purchaser had actual or constructie 
notice of the defect (j). 

Remedies after completion are (1) Resciesion or (2) Rectification. 

Rescission.—Reeciassion may be on the ground either (a) of fraud or (b) common 
mistake or (e) incapacity legal or equitable or (d) coercion or undue influence. The 
first two grounds, fraud and common mistake, follow the Common law rulo that except 
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on these. grounds: an executed: eon ‘eqnveyange cannot be iepoirided’ after it has been 
subèidtitially performed (Å). Non-diselosdrê infringing seo. 55 (1) (a) or sec. 55 (5) (a) is 
declared to be fraud and would therefore give a right to set aside the conveyance and 
to a refund of the purchase money. The undernoted Bombay case (I) is an instance 
of a deed set aside for fraud; while Bingham v. Bingham (m) is an instance of a common 
mistake where the buyer purchased land which both parties thought belonged to the 
seller but which really belonged to the buyer himself. 


A seller is under a legal incapacity to sell if he is a minor or a lunatic and a suit would 
lie to set aside the sale. A fiduciary relationship between the aia may also render 
the contract voidable after completion (7). 


Rectification.— When the sale deed either on account of fraud or of common 
mistake does not truly express the intention of the parties the Court will rectify it in 


conformity with the contract (o). 


Enforcement of obtigation not merged in the conveyance.—The buyer 
may under seo. 55 (1) (f) sue to recover possession (p); or under sec. 55 (3) for the delivery 
of title deeds (g); or under sec. 55 (2) for compensation for breach of the covenant 
for title (r); or under sec. 66 (1) (e) for compensation for breach of the duty to 
take care of the property (s); or under sec. 55 (1) (g) for an indemnity against incum- 
brances discharged in case of sale of land free from incumbrances (t); or under 
seo. 55 (6) (b) to enforce his charge for price prepaid (u). 

On the other hand the seller may sue under mc. 55 (4) (b) to enforce his lien for 
unpaid purchase money (v); or for an indemnity against incumMrances in case of a sale 
of land subject to incumbrances (w). | 

There would also be a right of suit for compensation for breach of express covenants 


such as for quiet enjoyment (x), or for compensation for errors of description where the 
contract provides for such compensation (y), or for breach of collateral warranty (z). 


Remedies before completion.—Remedies before completion depend upon the law 
of contract and of specific performance. The contract may be rescinded not only for 


‘fraud, common mistake (a) or the disability of the party, but also for misrepresentation 


when there is no intention to deceive or to state a falsehood (b). The right to repudiate 
a contract for defect of title must be exercised immediately the defect is discovered. 
If after ascertaining the defect the purchaser treats the contract as subsisting, he does 
not retain the right to repudiate at any subsequent moment he chooses, but must give 
the vendor a reasonable time to remedy the defect (c). On the breach of any essential 
term of the contract the other party may rescind and sue for damages (d), and in that 
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case must restore any benefit that lie has d (%. “Ifthe buyer has hond inte posses: 
sion he is accountable for the rents and ta that he has recsived... If the r. has 
received the price he must return it. If the seller rightfully resoinds, he is entitled to 
forfeit the deposit or earnest. He is under no obligation to return the deposit because 
it is not a benefit he has received under the centract but a collateral security (f). But 
if he recovers damages as well, he must give oredit for the deposit against the damages (a 


If the aggrieved party does not elect to rescind he may still sue for damages for the 
breach. The best remedy is, however, a suit for specific performance of the contract. 
A vendor in such a suit may compel the purchaser to take the property in spite of trivial 
defects and to receive compensation for the deficiency (A). This relief is discretionary 
and the Court has regard not only to the legal rights of the parties but to their conduct 
and the ciroumstances of the case. Specific performance will bo refused under sec, 22 of 
the Specific Relief Act on the ground of unfair advantage or of hardship. 


Damages.—Damages are claimable under the law as enaojed in seo. 73 of the Indian 
Contract Act. This would be the difference in the market value at the time of the 
contract and at the time of the breach. The rule is the same in English law except where 
the default of the vendor is due to a defect in his title. In this case damages aro limited 
to the expenses the buyer has inourred (i). This exception does not apply where the 
default of the seller is Wilful (j), and it has no application to a breach of covenant for 
title in a conveyance (k). The English law was once assumed to be the law in India (i), 
but it is now settled that the law in India is different and that there is the same 
measure of damages in the case of gods as in the case of land and that both aro governed 
by seo. 73 of the Indian Contract Act (m). For a further exposition of the law on this 
subject the reader is referred to Pollock and Mulla’s Indian Contract Act, 6th Rd., 
pp. 425-427. Damages for eviction in breach of an express covenant for quiet enjoyment 
is the value of the land calculated at the date of the breach (n), and if the land has inoreased 
in value the purchaser will be entitled to recover the higher value (o). 


In the absence of a contract to the contrary.— Tho implied conditions 
enumerated in this section are supplemented or varied in actual practice by numerous 
particular conditions. Such conditions are strictly construed in favour of the party 
whose rights are restricted. In Seaton v. Mapp (p) Vice-Chancellor Knight Bruce stated 
the principle of construction as follows :—“ I think, and have always thought that when 
@ vendor sells property under stipulations which are against common right, and 
place the purchaser in a position less advantageous than that in which he otherwise 
would be, it is incumbent on the vendor to express himself with reasonable clearness ; 
if he uses expressions reasonably capable of misconstruction, if he uses ambiguous words, 
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the purchaser may generally construe them in the manner most advantageous to himself.” 
This. rule applies especially to conditions restricting investigation of title. 


Conveyancing in India is in a rudimentary condition. Even in the Presidency- 
towns like Bombay and Caloutta (where the conveyancing practice which obtained in 
England at Common law is generally followed), an abstract of title is very rarely 
delivered. The seller's solicitor sends the buyer’s solicitor a bundle of deeds on his 
requisitions. But the investigation of title is a difficult matter. There is no standard 
period for the root of title. Title deeds are more often lost in India. ‘This is because 
the seller does not keep them in safe custody with his solicitor or banker. Again the 
prevalence of benami transactions, the joint and undivided Hindu family system, and the 
tenancy in common of Mahomedan heirs, are all matters which complicate the investiga- 
tion of title. It is therefore not unusual to supplement the sale deed by a declaration that 
uninterrupted possession has been held for upwards of 12 years, or that the property 
is self acquired. Further, publicity is given to the transaction by the beating of a battaki 
or by advertisement in a lola] newspaper giving notice of the contract of sale and inviting 
claims if any. 


The particular conditions restricting investigation of title which are common in 
England are therefore rare in India. However, solicitors especialy in Presidency-towns 
in India follow English conveyancing precedente, and it is therefore useful to enumerate 
not only the particular conditions which occur in Indian contracts for sale, but also 


those which have been the subject of judicial construction in England. 


‘ e 
(1) Restricting requisitions.—The conditions in oqutracts for sale frequently impose 
restrictions on the buyer’s right to make requisitions as to title. These generally fall 
into the following classes :— l 


(a) Requiring requisitions to be made in a specified time, 
(b) Restricting the period for which title is to be shown. 
(c) Requiring the existence of a fact to be assumed. 

(d) Requiring the buyer to accept title as it is. 


(a) Requiring requisitions to be made in a specified time.—Conditions of sale may 
stipulate that requisitions shall be made in a specified time of the delivery of the abstract 
of title or otherwise the buyer shall be deemed to have accepted title. This is construed 
as meaning a time from the delivery of a perfect abstract, i. e., an abstract as perfect as 
the seller can make it (q), and an abstract which shows all the documents and gives all the 
facts upon which the vendor's title is based (r). If the contract provides that time is 
to be of the essence of the contract, it operates as a waiver if a requisition is not made in 
time. But the condition does not apply if the seller has no title at all (e), and it cannot 
be used to thrust upon a purchaser a property to which there is no title (t). 


(b) Restricting the period.—In England it used to be necessary to show title commenc- 
ing with a good root of title at least 60 years old. In 1874 this was reduced to 40 years 
by the Vendor and Purchaser Act (37 & 38 Vict., o. 78) and the period has been further 
réduced to 30 years by seo. 44 of the Law of Property Act, 1925. There is no such statutory 
period in India. Apart from the statutory limit the period for which title has to be 
shown may be fixed by the contract. The condition may require that a particular deed 
be taken as the root of title, and in thet case requisitions. cannot be made with regard 
to a time before that deed. 
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With reference to the statutory period it is enacted (u) that no requisition can be made 
with reference to documents before the period; and that all recitals in dbetracted deeds 
with reference to documents before the period, as also the due execution of such documents, 
must be accepted as correct. 


But both with reference to the statutory period and the period (if any) fixed by 
contract it is well settled that such limitation does not affect the main rule that the seller 
should show a good title, but only the subordinate rule that title for the period 
fixed by contract or by statute shall be prima facie evidence of a good titlo; 
5 words, the purchaser may object that the title shown for the period is 

efective. 


Thus in Phillipe v. Caldcleugh (v) the condition required that a conveyance of the 
17th April 1860 should be the root of title and that no requisition as to title should be 
made before that deed. The deed, however, was a conveyance subject to covenants and 
conditions contained in an indenture of the 2nd March 1850. The buyor's requisition 
that the seller should show that these covenants and conditions did not affect the property 
was upheld because the condition did not relieve the seller of his main obligation to show 
@ good title free from incumbrances. In other words the conditions ceased to be operative 
as soon as the deed of the 17th April 1860 proved not to be a good root of title. A 
similar case is that o? In re Marsh and Grunville (Earl) (w) where the conveyance 
which was agreed to be the root of title proved not to be a good root of title because 
it was voluntary. 


& 

A condition restricting the period of investigation does not prevent the buyer from 
making inquiries aliunde, and if he giscovers a defect he is entitled to call for evidence to 
cure the defect (x), so also if the seller himself allows inspection of a prior title deed which 
enables the buyer to discover the defect (y). 


On the other hand the seller may by appropriate stipulation exclude even independent 
investigation of title. The leading case on this point is Hume v. Bentley (2) where loase- 
holds were sold on condition that the. leasor’s title will not be shown and shall not be 
inquired into. The buyer discovered facts, which he contended showed that the lessor, 
a Canal company, had under its incorporating statute no power to grant the lease, but 
his objection was disallowed. A similar case is Re National Provincial Bank of England 
and Mareh (a), where the condition was that the root of title should be a conveyance 
of 1869 and that the prior title shall not bo required, investigated or objecte] to. 
The buyer discovered aliunde facts which showed that it was doubtful whether a former 
grantor had a fee simple or merely a life estate, but he was not allowed to rescind. In 
such cases the buyer cannot rescind as there has been no fraud or misrepresentation by 


the seller, but the seller would probably not be able to enforco specific performance if? 


the title were shown to be bad, as the Court would exercise in favour of the buyer tho 
discretion that it has under sec. 22 of the Specific Relief Act. Specific performance 
was enforced in Hume v. Bentley (b), as the Court refused to decide the question whether 
the lease was valid, and the buyer apparently got what is called a good holding title, i. a., 
a title not likely to be challenged ; but in Re National Provincial Bank of England and 
Marsh (c) North, J., eaid that he was not deciding that the purchaser was bound to 
accept the vendor’s title, if it should turn out to be a bad one. 
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(e) Requiring the existence of a fact to be assumed. —Such a condition will be enforced 
H the seller hiviself believes the statement of fact to be correct (d). But if the seller 
knows it to be. false, the oond.tion gives the seller an unfair advantage over the buyer 
and the contract will not be enforced in a suit for specific performance. Thus in In re 
Banister, Brod v. Muntén (e) the condition stated that it was not accurately known how a 
predecessor in title acquired the property and required the buyer to assume that he was 


‘seized in fee-simple-free from incumbranoes. The seller, however, who was a solicitor, 


knew ‘acourately, how the predecessor had acquired the property and that she was not 
seized in fee-simple. Jessel, M.R., said that the utmost that can Be asked of a purchaser 
is that he shall assume something of which the seller knows nothing, and refused specific 
performance. 

(d) Requiring the buyer to accept title as rit 1s.—If the seller stipulates that the buyer 
shall accept the title as it is, the buyer has notice that the title is questionable and if he 
chooses to buy he will be held to his bargain (f). But this condition does not relieve the 
seller of the obligation under sec. 55 (1) (a) of disclosure (g) or of giving as good a title 
as he can, i. e., by paying off a mortgage (h). Nor will the condition be enforceable if he 
has no title at all (i) and a fortiori if he knows that he has no title (5). 


I Hustrations. K 


A, EAER acting under a power of sale, agreed to sell the property 80 80 
and B agreed to purchase it. B then discovered that A had no title because his mortgagor 
had stolen the title deeds and the real owner was in possession. The sale contained a 
condition that ‘‘the purchaser shall take the premises sold with such title only as the 
vendor can give him.“ 4 was nevertheless not entitled to require B to complete his pur- 
chase ; for the condition necessarily implied that A had some title however defective it 
might be: Motivahoo v. Vinayak (1888) 12 Bom. I. 


When a mortgagee assigned the debt and his interest with a condition that he was 
not liable for any defect in the claim transferred, and the mortgage proved to be invalid 
as it was attested by only one witness, the assignment was nevertheless held to be 
valid because it included a personal claim (k). 


(2) Title to the satisfaction of the buyer's solicitors.—The contract sometimes provides 
that the seller should show a title satisfactory to the buyer's solicitors. The seller must 
then show either that the solicitor did approve of the title or that there was such a title 
tendered as made it unreasonable not to approve of it (2). The reasonable meaning of 
this condition is not to make the possibly arbitrary opinion of a certain or uncertain 
solicitor final, but to olaim the purchaser's right of investigating title with professional 


ene and of rofustag to complete if the title proved to be bad (aa). This isa usual 


condition in contracts of sale in Bombay. 
(8) Depesit—The seller invariably insiste on a provision for the payment of a 


4 deposit. This is advantageous to him as the deposit is not only part payment but secu- 


rity for performance and may be forfeited if the sale goes off owing to the buyer's default (n). 
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But the buyer should pay it to the seller's solicitor as stakeholder, for if he pays it to the 
solicitor as the agent of the seller, and the seller becomes insolvent he will be unable to 
recover if from the solicitor (o). There is sometimes an express provision for 
forfeiture of deposit on the buyer's default, with liberty to the seller to resell and 
recover the deficiency and the costa of resale from the original buyer. 


(4) Vendor's rivht of resciasion.— This provision is that on the buyer making, or the 
buyer insisting upon any requisition with which the seller is unwilling or unable to comply, 
the seller may rescind the contract returning the deposit without interest and without 
costs of investigating title. This right must be exercised reasonably and in good faith (p). 
Thus the vendor may rescind if the purchaser insists on an objection as to an 
undisclosed right of way (g). The seller cannot exercise it if he has boen guilty of 
misrepresentation (r), or if he has no title (e). The condition does not ompower the seller 
to override reasonable requisitions (t). 


(5) Purchaser's right of rescission.—It is also a common cogdition that the buyer may 
rescind if any notice affecting the property is received from the Municipality, or if 
the property or any part of it is notified for acquisition under the Land Acquisition Act. 


(6) Identity of the property.—lIt is usually stipulated that no other ovidence of the 
identity of the property should be required than that afforded by a comparison of the 
description in the contract with that in the documents. But this condition is not effective 
if such comparison af.ords no evidence of identity (d); or if the description in the 
document is discrepant ( v). . 


(7) Compensation for errors of description.—It is usually provided that errors of 
description will not annul the sale, and cither that compensation should be allowed, or 
that compensation should not be allowed. If the condition is that compensation should 
not be allowed it will probably exclude the purchaser's right to enforce specific performance 
with compensation. But such a condition will not enable a seller to force upon a buyer 
a substantially different property (w). 


If the condition allows compensation, English cases (x) apply the rule in Flight v. 
Booth (y) that the condition will cover even a considerable discrepancy if the property 
is substantially the same. This would probably be followed in India, for the terms of the 
condition would be regarded rather than the somewhat restrictive provision of sec. 14 of 
the Specific Relief Act. Under this condition compensation may bo claimed even after 


completion (z). 2 


Whether the condition includes or excludes compensation, it applies of course only 


to innocent errors and not to cases of intentional misrepresentation (a). 3 


If the condition applies to any error, mis · statement or omission discovered in the 
particulars of sale, it refers to matters of title as well as the subject matter of the 
contract (b). If it refers to the ai dans of the property it does not extend to 
defects of title (c). 


a aa S Elis v. Goution (1808) 1 Q. B. 850. | (o) Whuemore Y. Whittemore (1600) L. K. 6 

. 008; In ro T N hd s Com 
(p) Re ca. D. 68 and Wood's Contract (1885) 29 tract (1886) 32 ch. D. „ Jacobe v. 
(a) Ashou Sewell (1801) 3 Ch. 405, 410. Ded be. Big” 


Z. g., I 355 
r) Re J 3 and Haden Contract (1906) | (2) LTTE (1868) 


=. Ch. 412. 
Contrad (1 iy) (1834) 1 Bing. (N. C.) 370, 
4 e, Om 458. 5 nites (e) Palmer v. Johnsen (1863) 18 C. B. D. 88. 


O Labbe den 4 Co. Y: D, J, Tata oe (a) Clermont (Viscount) A Fader onp 


Bom. LB. 19, 101 LC. 29, ( ac. : 
95; Quinton v v. Horna (1 200 1 Ch. 600. (0) In re Pewedi d Banne Centred; iupra. 


ces 3 120. (e) Re Bafu ani Menors. Contra C808), * 
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(8) Time for completion.—A time for completion is usually fixed, but where no 
time ‘is fixed the Privy Council have adopted the English rule that time is not of the 
essence of the contract unless it can be so inferred from the ciroumstances of the case (d). 
If there has been an unreasonable delay either party can make time of the essence by 

giving notice to complete in a reasonable time (e). See Indian Contract Act, 1872, 
sec. 55. The stipulation as to time for making requisitions, referred to in condition (1) 
above, is a useful means of expediting completion. 


(9) Interest on unpaid price.—It is usual to provide that the buyer shall pay interest 
from the date fixed for completion on the balance of the price. This may either be 
absolute, or conditional on non-completion due to wilful default of the purchaser, or 
any cause other than wilful default of the seller. 


If it is absolute, t. e., where the delay occurs for any cause whatever,” these words 
will not allow a vendor to take advantage of his own wrong (f). But if the seller has not 
been guilty of misconduct, lapse of time occasioned by a defect in the seller's title not 
known to him at the timé of the contract, and which he has taken steps to remove will 
not relieve the purchaser of his liability for interest under the condition (9). 


Illustration. 

4 contracted to sell half an estate to B, the purchase to he completed on the 24th 
June 1854 and if for any cause whatever the purchase should not be completed on that 
day B was to pay interest. The other part owner claimed the whole estate and refused 
to part with the deeds. A sued for partition and a decree was made in July 1862. B 
had not elected to rescind and in spite of the delay of 8 years he«was liable to pay interest 
because there had been no misconduct by A: Williags v. Glenton (1866) L. R. 1 Ch. 200. 


Wilful default.— What is wilful default is a question of fact. Wilful default implies 
that the default is intentional (A), i. e., that the party knows that what he is doing or 
omitting is something which it was wrong for him to do or omit (i). Wilful default 
implies that the party was a free agent and that what he has done arises from the sponta- 
neous operation of his will; while default means nothing more and nothing less than not 
doing what is reasonable in the circumstances (5). 


If both parties are in the wrong it is not a case of cause other than wilful default 
of the seller so as to exempt the purchaser from liability for interest (v). 


(10) Cost of conveyance.— The conditions of sale generally throw the cost of oon - 
veyance as much as possible on the buyer. But a condition that each party should pay 
half and half including the Stamp and Registration charges is not unusual in India. 
The seller is liable for the cost not only of perusing and executing the draft tendered by 
the buyer but also of execution by any other necessary party and of getting in an 
outstanding legal estate and completing the title ; but the latter expenses are sometimes 
thrown on the buyer (/). In an open contract the seller must bear the expense of pro- 
eee acai aca 


be not in his possession (m). 


(% James v Burjorji 1916) 40 Bon 289, Subhadrabai Mahomedbhai, 
i id y TA 26, 5 0 220 P. 0 kadis (h) In re be 5.408 and " Harstons Connect (1688) 5) 
42 (1820) 24 Cal, W. N. 330. 57 571.8. 8 


21; Suryanarayanamurths v. S 0 7 able gn — 00. 

sae KA 48 Lad. L. J. 180, 8 86 © ae 

O. 521 17 AM. 211. ln re Young ani gegana Contract, supra, 
O re apy GD a kan a Ra Mager if Tonden and Tabira Contras 

v. Kesble (1015) A.O. 886. (1994) 3 Ch. 526: 4 Subhadeabat Y . Mahomed- 


. Willi . Glenton (1866) L. R. 1 Ch. 200; 
GD. In re oi pody and Feb, Oaren (1698) (D = KE of Betting ir in an: 
1923) 25. Bom. L.R. 921. 77 I.G. 247, See Lav. * of Property 


"24 187. 
0) wW ae v. Gene (1966) L.R. 1 Ch. 200; ; (m) Ana TON (i888) v0 ch. D. 42. 
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(11) Property sold free from incumbrance.— The direction given in the sale 
deed that the amount retained by the vendee was to be paid to asimple money creditor and 
4 covenant on the part of the vendor to pay off an VV 
to the vendee to pay the same in case the vendor failed to pay was not a contract to the 
contrary and the vendee was not precluded from retaining the sum reserved for payment 
to the simple creditor (n). 


(12) Ineurance.—The condition as to insurance provides that on payment of a 
proportionate part of the premium, and subject to the consent of the insurance office 
the benefit of the policy shall be assigned to the buyer from the date of completion. 


56. If the owner of two or more properties mortgages them 

to one person and then sells one or more of 
purchaser. = 7 mabeeauent the properties to another person, the buyer 
is, in the absence of a conttuct to the contrary, 


entitled to have the mortgage-debt satisfied out of the propert 
or properties not sold to him, so far as the same will e pena 


but not so as tg prejudice the rights of the mortgagee or 
persons claiming under him or of any 4 person who has 


Jor consideration acquired an interest in any of the properties. 


Amendment.—This ‘section has om substituted by the Amending Act of 1929 
for the original section which was a9 follows :— 

“ Where two properties are subject to a common charge, and one of the properties 

is sold, the buyer is, as against the seller, in the absence of a contract to the 

contrary, entitled to have the charge satisfied out of the other property, so far as 

such property will extend.” 


The scope of the section has been widened so that it now provides for cases where there 
are more than two properties. The section uses the word mortgages instead of the 
word charge. This is because in the amended Act the word charge is used in the sense 
defined in sec. 100 and does not include a mortgage. The words ‘‘ as against the seller ” 
have been dropped to show that the right can be enforced against the mortgagee. The 
section may apply to charges (o). 


Marshalling by purchaser.—This section deals with the right of a subsequent 
purchaser to claim marshalling. It should be contrasted with seo. 8] which refers to 


marshalling by a subsequent mortgagee. Marshailing is the converse of contribution , 


for while marshalling requires that a mortgagee who has the means of satisfying his debt 
out of several properties shall exercise his right so as not to prejudice the purchaser of 
one of them ; contribution requires that if several properties are liable to a mortgage 
and the mortgagee has been paid out of one, the others shall not escape. Marshalling 
arises under this section where property has been sold free from incumbrances, while 
contribution is applicable where the property has been sold subject to the mortgage (p). 


Illustrations. 
(1) Properties X, X and Z are subject to a mortgage. The mortgagor sells X to 
A free from incumbrances. Meets male A Oe hat eee ee 
satisfy his mortgage as far as possible ont of properties Y and Z. i 


B JEN Ambalan O an T — — Git AS. 
@ Chem Warde, 
N Bairampur Łoisis — 167 JL. C. 962, 3 Guias Eumis 
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12) Properties X, Y and Z are subject to a. mortgage. The mortgagor sells the 
equity of redemption of X to A, of Y to B, and of Z to C. If the mortgagee satisfy his 
gas kange ce) o Ko ee A may renee Mand Cko ponicibate pro rata 10 Me Cee ee 
of the mortgage debt. | 


“The rule of marshalling is expressed by Dart as follows :— 

‘If two estates X and Y are subject to a common charge and estate X be sold to 
A, A will as against his vendor and his representatives have a prima facie equity 
in the absence of express agreement and whether or not he had notice of the 
charge, to throw it primarily on estate Y in exoneration of estate X.” 

In Aldrich v. Cooper (q), Lord Eldon stated the equitable principle to be that, 

“a person having two funds shall not by his election disappoint the party having 
only one fund; and equity, to satisfy both, will throw him, who has two funds, 
upon that, which can be affected by him only ; to the intent that the my fund, 
to whioh the other has access, may remain clear to him.” 


Omission of the words “ag against the seller.“ — The rule as stated in Dart 


‘and as enacted in this section before the amendment conferred a right only as against the 


seller. . Accordingly, as the mortgagee had a right to proceed against whatever property 
he chose and could not be compelled to split his security, the right could not be enforced 
against the mortgagee (r). Tara Prasanna v. Nilmoni (s) was an exception to this rule 
but in the case the mortgagee had foreclosed and was treated as representing the seller. 
The section was therefore practically a dead letter, for the purchaser had a remedy against 
the seller under seo. 55 (1) (g). The Court in execution in the.exercise of the discretion 
under O. 34, r 5, of the Code of Civil Procedure adjusted the equities by requiring the 
mortgagee to proceed, first against the unsold property (t). But under the amended 
section the purchaser can insist upon this as of right. 


Independent of notice.— The right given to the purchaser by this section is inde- 
pendent of notice. Section 81 has been amended to make it clear that the right to have 
securities marshalled is independent of notice. This is in accord with the principle that it 
should not depend upon the will of one creditor to disappoint another. In some 
cases not falling under the Act it was suggested that the purchaser is not entitled to call 
for marshalling unless he is a bona fide purchaser for value without notice (u). But no 
mich distinction has actually been made, for the rule as to notice as it stood in seo. 81 
before its amendment was held not to apply to mortgages before the Act (v), and this. 
was followed by Farran, C. J., in the cage of a purchaser (w). 


Marshalling between purchaser and purchaser.—If the mortgagee in the illus- 
tration given by Dart realized his mortgage by sale of X, then the buyer A will be entitled 
“toa charge on Y for the value of X. Thus if Y is worth Rs. 2,000, and X is worth Rs. 1, 
and the mortgagee realizes his security by the sale of X, A will have a charge on Y for 
Ra. 1,000. In case both properties are sold the buyer of the first has no charge against 
the buyer of the second. Dart states that if after X is sold to A, the owner sells Y to B 
who has notice of the prior sale to X, and of A's charge then the charge will be enforceable 
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against B (z). The correctness of this proposition is doubtfal'and the Courts in India 
do not apply the rule of marshalling between purchaser and purchaser, and require 
both purchasers to contribute rateably to the satisfaction of the original 
charge (y). | 


It is obvious that a purchaser of an equity of redemption cannot claim the right to 
marshal because he has purchased subject to the mortgage. But supposing of two proper- 
ties X and Y which are subject to a mortgage, X is sold to A free from the mortgage 
and then Y is sold to B subject to the mortgage, X would be entitled to marshal and to 
require the mortgage to be realized out of Y. Such a case occurred in Patna (s). Of 
the two mortgaged properteis X was sold to 4 freo from inoumbranoes, and then Y wae 
sold to B, and money to discharge the mortgage was left by the seller with B. But B 
failed to pay off the mortgage and the Court held that B was not entitled to contribution, 
but that 4 was entitled to marshal against B. 


Lessee.— A lessee is not entitled to the right of marchalling under this section (a). 


Contract to the contrary.—The charge on the unsold property may be excluded by 
contract to the contrary. Thus if X and Y are subject to a mortgage and the mortgagor 
sells X to A and deposits with A a sum of money to discharge the mortgage and agrees 
that if the sum is not sufficient he will pay the excess with interest, that is, a contract 
to the contrary, which excludes A's charge on Y and makes the seller personally liable (6). 
A contract to the contrary need not be express. It may be implied (c). 


So as not to prejudice.— The right of marshalling cannot be exercised so as to 
prejudice the mortgagee of persons claiming under him or any person having an interest 
in any of the properties. There is a%imilar proviso to sec. 81, Marshalling would not be 
allowed where it would impair the security of a subsequent mortgagee. See note ‘No 
prejudice to other incumbrancers ’ under sec. 81. 


Execution sales.—The doctrine of marshalling has been considered with reference 
to purchasers at execution sales, and it has been said that an execution purchaser cannot 
claim marshalling (d). The doctrine has no application at all to execution sales (e). 


Discharge of Incumbrances on Sale. 


57. (a) Where immoveable property subject to any 
provision by C mt for incumbrance, whether immediately payable 
taoumbrance and sale freed Or not, is sold by the Court or in execution 
of a decree, or out of Court, the Court 


may, if it thinks fit, on the application of any party to the” 


sale, direct or allow payment into Court,— 


(1) in case of an annual or monthly sum charged on the 
property, or of a capital sum charged on a determinable 


(z) Hamilton v. (1804) 2 Sch. & Lef. 315. (d) Tima v. Lakhemamma (1882) 5 Mad. 
i „ Mehdi Hossein (1904) 31 Cal. ; Raju v. Subbarayudu 
z mog" “Dayal v. Gur Saran D (1990) 5 Mad. 387; Banwari Das v. —— 
42 A236, 50 I. C. 67; Ramloehan v. (1652) 9 AU. 600. E 
Ram Narain (1898) 1 Cal. L. R. 206. (e) Rama Shankar v. Ghulam Husain (1922) 
% Tama Singh v. Chaturbhuj Singh 1929) 8 43 All. 580, 63 I.C. 209, ('21) A.A. W 
Pat. 585, 120 I.0. 17, ( A.P. 664. - Meubat Lal v. Maehadeo Prasad (1999 
4% Low & Co. v. Hazarimull ) 30 Cal. 51 All. 606, 116 JC 207, (20) . se; 
W. N. 94 I. C. 786, (20) A. C. 525. 7 a Natà v. Za ö | 
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de Ahanta Venkata v. Manne Venkayamms l £3960) 4. I. 201, 42. P.L.B, 991, 1 
(1946) A.M. 59 ie ; ee 


capital or income thereof. 
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interest in the property—of such amount as, when 
invested in securities of the Central Government, the 
Court considers will be sufficient, by means of the 
interest- thereof, to keep down or otherwise provide 
for that charge, and 


(2) in any other case of a capital sum charged on the 
property—of the amount sufficient to meet the 
incumbranoe and any interest due thereon. 


But in either case there shall also be paid into Court 
such additional amount as the Court considers will be sufficient 
to meet the contirgency of further costs, expenses and interest, 


and any other contingency except depreciation of investments 
not exceeding one-tenth part of the original amount to be 


paid in, unless the Court for special reasons (which it shall 
record) thinks fit to require a larger additional amount. 


(b) Thereupon the Court may, if it thinks fit, and after 
notice to the incumbrancer, unless the Cotirt, for reasons to 
be recorded in writing, thinks fit to dispense with such notice, 
declare the property to be freed from the incumbrance, and 
make any order for conveyance, or vesting order, proper for 
giving effect to the sale, and give directions for the retention 
and investment of the money in Court. 


(c) After notice served on the persons interested in or 
entitled to the money or fund in Court, the Court may direct 
payment or transfer thereof to the persons entitled to receive 
or give a discharge for the same, and generally may give 
directions respecting the application or distribution of the 


(d) An appeal shall lie from any decla ration, “order 
or direction under this section as if the same were a decree. 


(e) In this section “ Court means (1) a High Court 


in the exercise of the ordinary or extraordinary original civil 


jurisdiction, (2) the Court of a District. Judge within the local 
imits of whose jurisdiction the property;or any part thereof is 


e situate, (3) any other Court which the Provincial Goyernment 
may, from time to time, by notification in the official Gazette, 


declare to be competent; to exercise the jurisdiction conferred 


„by this section. 
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. . Freedom from incumbrances.— The object of this section is to facilitate the sale 
f incumbered estates by taking the incumbrance off the title before sale. This procedure 
avoids the necessity of joining the inoumbrancers as parties to the sale. 


The seotion is borrowed from sec. 6 of the Conveyancing and Law of Property Act, 
1881, now replaced by seo. 50 of the Law of Property Act, 1925. 


The section will not apply when a mortgagee's decree for salo has been adjusted out 
of Court. A mortgagee obtained a decree in onforcement of his mortgage. The peti- 
tioner negotiated for the purchase of the property. The mortgagee agreed to accept a 


certain sum in discharge of his decree. The petitioner then purchased the property 


from the mortgagor and tendered the agreed sum to the mortgagee. Tho mortgagee 
refused to accept it. The petitioner thon applied for leave to pay the money into Court 
and to obtain a declaration that the property was freed from the mortgage. The Court 
held that the section had no application to the case as it involved a question of an 
adjustment of a decree out of Court (f). 


9 

Procedure.—Thbe Court will not act suo motu, There must be an application by 
a party to the sale. The power is discretionary and in cases of hardship, e.g., when the 
capitalized value of the incumbrance is considerably in excoss of the price and the seller 
prefers to exercise his right of resoision the Court will not mako an order for payment 
into Court (g). Service of notice is not obligatory and it is bolie vod that an order would 
be made in a proper case even if the incumbrancer could not be found. But notice 
should ordinarily be given in order to agoertain the amount due on the incumbrance and 
for that purpose the Court will construe a will and make a declaration as to future rights (A). 
An order under this section is nepessary although a fund has boen sot apart in an 
administration action (i). ; 

The English section has been applied to sales by mortgagors (J). There is a very 
similar provision in O. 34, r. 12 of the Code of Civil Procedure enabling a puisne mortgages 
to bring the mortgaged property to sale free from the prior mortgage (k). 

One-tenth.—The maximum of one-tenth for future contingencios may be exceeded 
for special reasons. 

Direct or allow.—The word direct refers to a sale by the Court and the word 
“ allow refers to a private sale out of Court (J). 


Y) oe Sastri v. Narasimha (1001) 26 (i) In re Evans and Bettell (1910) 2 Ch. 438, 
412. 


P 5 mig P Gy Milford Haven & Co. v. Mowatt (1884) 28 
veat . e a on é U e 
W) 1,1884) 28 Gh B. 788. Ae to the effect of (k) CE Jagel Singh v. Met. Mohra (1017) 
yment into Court, see In re Wilberforce's 2 Pat. L. J. 118, 30 I. C. 76. 
Trusts (1915) 1 Ch. 94. () Inve Great Northern Rly. Co. and Sanderson 
(h) En re Freme's Contract (1895) 2 Ch. 778. (1884) 25 Ch. D. 788, 794. 
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CHAPTER IV. 


or MORTGAGES OF IMMOVEABLE PROPERTY AND CH ARGES.” 


88. (a) A mortgage i is the transfer of an interest p. 358) | 

| in specific immoveable property [pp. 359-360] 

2 “mortgagee, for the purpose of securing the payment 
„ mortgage-deed . denned. of money advanced or to be advanced 
[p. 360] by way of loan, an existing or 

furture debt [pp. 360-361], or the performance of an engage: 
ment which may give rise to a pecuniary liability [p. 361). 


The transferor is called a mortgagor, the PAE TA a 
mortgagee ; the principal money and interest of which payment 
is secured for the time being are called the mortgage-money 
and the instrument (if any) J by which the transfer is effected 
-is called a mortgage-deed. 


(b) Where, without delivering possession of the mort- 
gaged property, the mortgagor binds 
himself personally: to pay the mortgage- 
money, and agrees, expressly or impliedly, that, in the event 
of his failing to pay according to his contrast, the mortgagee 
„Bhall have a right to cause the mortgaged property to be sold 
Fand the proceeds of sale to be applied, so far as may be necessary, 
“in payment of the mortgage-money, the transaction is called 
. & simple mortgage and the mortgagee a simple mortgagee 
1 361-364). 
e, by conditions (c) Where the mortgagor ostensibly sells 
7 the mortgaged property 
on condition that on default of payment of the mortgage- 
“.waoney-on a certain date the sale shall become absolute, or 


on condition that on such payment being made the 
sale shall become void, or 


on condition that on such payment being made the 
buyer shall transfer the property to the seller, . a 


the transaction is called a mor $6 
tho 1 a mortgagee by con opal 4 ale [pp. 364-367}: 

— Prowded that no such. sdn ‘shall be deemed to be 
4 age, unless the condition is ‘end 5 the document, 
which « ects or purports to effect the sale ; 


Simpla mortgage. 


itionalale ahd 
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(d) Where the mortgagor delivers possession or expressly 
pe or by implication binds himself. to deliver 
* session. of the mortgaged 1 to 
i the mortgagee, and authorizes him to retain suc 
until payment of the mortgage-money, and to receive the 
rents and profits ae from the = or any fea at 2 
such rents and profits to appropriate the same in Ok. 
interest, or in payment of the mortgage-money, or partiy 
in lieu of interest or partly in payment of the 1 4 
the transaction is called an usufructuary mortgage and 
mortgagee an usufructuary mortgagee [pp. 368-371). 
(e) Where the mortgagor binds himself to repay the 
3 mortgage- money on a certain date, and 
ack transfers the mortgaged property absolutely 
to the mortgagee? but subject to a proviso that he will re-transfet 
it to the mortgagor upon payment of the mortgage-money 


as agreed, the transaction is called an English mortgage 
(pp. 371-375]. ° 


(f) Where a person in 1 of the 1 am namely, 
alcutia, Ma a Passo ope 


ia eee of — in C r 
Government concerned ma may, by by notification 
in the Oficial Gazete, specify in this behalf, delivers to a 
or his agent documents of title to immoveable 
with intent to create as rh A thereon, the transaction is called 


a mortgage by deposit of tille [pp. 375-380]. 


(g) <A mortgage which is not a sumple mortgage, a mortgage 
| ; by conditional sale, an usufructuary mortgage, © 
ii an English morgage or a mortgage by deposi 
of title-deeds within the meaning of this section 18 ca 
anomalous mo. tgage [pp. 380-383]. 
Amendments.—The following amendments have been made by the Amending Act 
20 of 1929 :— 


(1) A proviso has been iuserted in sec. 58 (o). 


(2) Section 58 (d) has been made more exhaustive by the inclusion of the eske 
ae a sr agape. E janah jabangan A — 
of the property mortgaged ın payment of the mortgage-monoy. | y "4 


(3) ser eg ac has boon insted as glana (1), 
was formerly in sec. 59. 
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e 
13 ey . 
“3 d u, 


4 


18 F This 
definition, before the amending Act, was incorporated in seo, 98. 


"Amendments not retrospective. Sec. 68 of the Amending Act 20 of 1920 ex- · 


pretsly enacts that the amendments in seo. 58 shall not havo retrospective effect (mm)... 


History of mortgages.—In ancient systems of law a mortgage was really a a 
the property being a gage which was forfeited on default of payment. The transaction 
“was effected either by delivery of possession or by conditional conveyance. In Roman 


law. the earliest type of security was the fiducia, a conditional conveyance under which 


the property whatever its value was forfeited in case of non-payment. This was followed 
by the pignus which was a transfer not of ownership but of possession without liability 
to forfeiture. Then the last stage was the hypotheca, a form of pledge without delivery 
of possession under which the creditor acquired a power of sale. In Hindu and Mahome- 
dan law mortgages underwent a similar process of evolution. A mortgage by conditional 


“ gale was a very early fon of mortgage among Hindus. The usufructuary mortgage 


neither power of sale nor of foreclosure corresponded to the Roman pignus and the 


| simple mortgage was a later development corresponding to the Roman hypotheca (n). 
Among Mahomedans the mortgage by conditional sale was a device to evade the Islamic 
Prohibition of interest. This was the bye-bil-wafa, literally a pale with a promise, so 


that the mortgagee enjoyed the rents and profits in lieu of interest and became absolute 
owner of the property if the debt was not paid. But the earliest form of Mahomedan 


security was the rahn or pledge with possession orresponding to the Roman pignus. 
This developed by slow degrees into the recognition of a pledge without possession with 


a power of sale (o). The development was slower than in Hindu law because interest 
not being added, the security was always sufficient. In England it seems certain that 
the original mortgage at common law was rather a pledge than a mortgage (p). The 


~teansfer was not of title, but of possession. When the creditor took the profits in dis- 
charge of both principal and interest, the transaction was said to be a vivum vadium or 
_ diving pledge since it worked out its own redemption. When the creditor took the pro- 
fits merely in satisfaction of interest it was called a mortuum vadium or dead pledge. 
This form of mortgage was similar to the usufructuary mortgage of this Act. At a later 


time which cannot be exactly ascertained the English mortgage took the modern form of a 
conditional conveyance. The condition was originally one of defeasance, that on repay- 
ment the grant determined and the land reverted to the mortgagor who was entitled to 


re-enter (q). Subsequently the condition became one of reconveyance on repayment as 
defined in cl. (e) of this section. After the common. law mortgage became a mortgage by 


‘conditional conveyance it was modified by three principles of equity. These are— 


« I. that equity looks to the essence of the transaction and that a a is in 
j essence a borrowing transaction ; : 


2. that the borrower is in need of protection and that a condition that ee 
him is void ; 


3. that a condition of forfeiture in default of payment on due date isa , penalty. 


These same ere principles have been applied to the law of mortgages in 
India. 


The last development ofthe law of mortgages in Baghend is under the law Sf Property 


. 40. 1925, by which the mortgage is a learo and the condition has again beoomie one 
lin) Rem Khilawan v. Ghuk 
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' MORTGAGE DEFINED. : 2. 
. Of: dafeadance, there being a cesser of the term when the money ee 


has been discharged. See seo. 85, Law of Property Act, 1086. 


Definition.— Mahmood, J., in Gopal v. FFF 
mortgage in this section: Mortgage as understood in this country cannot be defawd 


oe 


better than by the definition adopted by the Legislature in section 58 of the Transfer k 


Property Act (IV 1882). That definition has not in any way altered the Jaw, but, on the 
contrary, has only formulated in clear language the notions of mortgage ad understood: 
by all the writers of text-books on Indian mortgages. Every word of the definition 
is borne out by the decisions of Indian Courts of Justice." The definition of simple 
mortgage would appear to be taken from Macpherson's Law of Mortgages (e). WI 
reference to the definition of mortgage by conditional sale lol. (e)] the Privy Counall 
said that it may be assumed that the framers of the Transfer of Property Act in 
section 58, cl. (o), intended to state the existing law and practice of India (t). 


The three forms of mortgage in section 58 (b), (c) and (d) were well-known in Hindu 


and Mahomedan law. Simple mortgages were called in Bengal—Bhandhakikhat ; in the 
United Provinces— Rehan, Arh, Mustagrag (u); in Bombay—Taran Gahan or Nasar 
Gahan (v); in Madras—Dhrista Bhandaka or Adaimana patiram (w) or Tanaka (x) oF 
Panayam (y). Mortgagds by conditional sale were called in Bengal Khaikabala or Bye-. 
Wafa (z) ; in the United Provinces—Bye-bil-Wafa (a); in Bombay—Gahan Lahan (b); 
in Madras Muddata Kriyam (e) or Peruarthum (d). Usufructuary mortgages were called 
in Bengal— Khai Khalasi or Bhagbatdak or Bundakaama (e) in Madras—Duggubhogyams 
or Swadhin Adhamanam ( J) or Kanom (g) or Otti (h). English mortgages were limited 
to the Presidency towns and to Effropeans In the Mofussil. 


Mortgage.—A mortgage is a transfer of an interest in specific 3 ore 
as security for the repayment of a debt. The nature of the right transferred depends 
upon the form of the mortgage. In a simple mortgage what is transferred is a power of 
sale which is one of the component rights that make up the aggregate of ownership. 
In a usafructuary mortgage what is transferred is a right of possession and enjoyment 
of the usufruct (i). In a conditional mortgage and in an English mortgage the right 
transferred is, in form, a transfer of a right of ownership subject to a condition. In each 
case, whatever be the form of the mortgage, there is a transfer of some interest only and 
not a transfer of the whole interest of the mortgagor (J). N 


JjCͤͤĩõĩ? ' 8 
the transfer is accessory to the right to recover the debt (k). The debt subsists in 
a mortgage, While a transaction by which a debt is extinguished is not a mortgage but 
cai le Scene TA NET NA napa ah KR 
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a. 354 THE TRANSFER OF PROPERTY ACT. 


Whe, 


‘403 W tale, This is well illustrated by the case of Nidhasah v. Murli Dhar (1), where the deed 


phrported to be a deed of mortgage with possession of certain villages for a period of 14 
years. The deed provided that at the expiry of the term the mortgagors were to come into 
possession of the mortgaged villages without settlement of accounts and that the mort- 
gagee should then have ho power whatever in respect of the said estate but should return 
the mortgage deed to the mortgagors without their repaying the mortgage money. The 
mortgagee refused to return such villages as he bad, on the ground that he had not received 
the fall number of villages, and had not been able to recoup himself. The Privy Council 
said that the deed was not a security for the payment of any money and that the transac- 
tion was not a mortgage but a grant of land for a fixed term free of rent and that, as 
the suit was not on contract but on title, the so-called mortgagors were entitled to recover 
possession 0 

Construction. No partioular form of words is necessary for the creation ofa mort- 
gage. The general rule laid down in Hunooman Parsaud v. Het. Babooee (m) by the Privy 
Council for the oonstructich of Indian deeds is that the form of expression, the literal 
sense, is not to be so much regarded as the real meaning of the parties which the transac- 
tion disoloses.” It is sufficient that the transfer should be originally intended as security 
for the debt. The Court will ascertain the intention by looking at the substance and 
essence of the transaction and not the mere form of the deeds. Even if the deed calls 
iteelf a mortgage ite nature will be determined not by the name the parties give it, but by 
the jural relation constituted by it. Thus in a Bombay case (n) the deed was called 
karzrokha (or debt-note) but was held not to be acnortgage. On the other hand in an 
Allahabad case (o) the deed was construed as a mortgage although the word mortgage did 
not occur in it. Again in another Bombay case (p) the creditor was in possession under 
a previous mortgage and by the new deed was entitled to receive the profits in lieu of 
interest ““ so far as they would go and to hold as a purchaser, and the debtor would not 
be liable to repay unless he adopted a son. The deed was called a mortgage but was 
construed to be a sale liable to be converted into a mortgage. But the name given by the 
parties is not to be lost sight of especially if the deed is ambiguous (g). In a Madras case 
a debtor who was not able to repay the amount of the debt granted to the creditor a right 
to ocoupy and enjoy certain land for a period of 20 years. It was held that the transac- 
tion was not a mortgage but a lease (r). 

Covenant not to alienate.—A covenant not to alienate does not amount to a mortgage. 
If the debtor promises to repay the debt and covenants that until payment he will not 
alienate any property, the transaction does not amount to a mortgage, for there is no transfer 
of an interest in the property (s). In Mohan Lal v. Indomati (i), a full Bench of the 
Allahabad High Court held that A covenant against alienation may be said to be a 
govenant divesting the executant of a document of a portion of his interest in the property 
in question, but it does not vest that interest in anyone else,” and accordingly a bond in 
which the obligor covenanted not to transfer certain property and added the words if 
I shall do so, then such transfer shall be invalid was held not to be a mortgage. A 
covenant not to transfer, however, may be associated with words expressly making the 
property a security for the debt («). 
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Sale with a condition of retransfer.—A sale with a condition of retrenafer is nota . 
mortgage, Tor the relationship of debtor and creditor does not subsist and there is no den 
for which the transfer is a security. It isnot a partial transfer, but a transfer of all rights 
in the property reserving only a personal right of repurchase or pre-emption which is lost 
if not exercised within the stipulated time. This distinction was made in the oase of 
Alderson v. White (v), and it was accepted by the Privy Council in Bhagwan Sahai v. 
Bhagwan Din (w). Their Lordships quoted with approval the following passage from 
Alderson v. White :— 
“The rule of law on this subject is one dictated by common sense that prima 
Jacie an absolute 5 containing nothing to show that the relation of dabtor 
and creditor is to exist between the parties does not cease to be an absolute angi 
0 


ance and become a mortgage merely because the vendor stipulates that 
shall have a right to repurchase.” 


But although the difference in the legal effect of a sale with a condition of repurchase 
and a mortgage by conditional sale is clear, it is often a matter of extreme difficulty to 
decide which of these two transactions a particular document or set of documents dis- 
closes (x). The distinction is purely one of intention—whether it was intended that the 
relation of debtor and oreditor should subsist (y) and the question is what evidence is 
relevant to prove thateintention. Before the Indian Evidence Act was passed in 1872, 
oral evidence and other instruments were freely admitted to prove this intention (z), but 
this practice was even then condemned by the Privy Council (a). The Indian Evidence 
Act by sec. 92 excludes evidence of an inconsistent oral agreement and provides only 
for cases of fraud invaRdating a document. The section does not provide for the oase 
where there is no fraud at the tims of execution of the deed, but the grantee subsequently 
insist that an ostensible sale is a real sale. The Indian Courts nevertheless on the authority 
of Lincoln v. Wright (b) admitted evidence of acta and conduct of the parties to show that 
a deed which purported to be an absolute conveyance was intended to operate as a mort- 
gage (c). In 1899, however, the Privy Counoil definitely ruled in Balkishen v. Legge (d) 
that the equitable doctrine of Lincoln v. Wright had no application in India. The follow. 
ing is the crucial passage in the judgment :— 

„Their Lordships do not think that oral evidence of intention was admissible for 

the purpose of construing the deeds or ascertaining the intention of the parties. 
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By sec, 92 of the Indian Evidence Act, no evidence of any oral mines: 
| mend can be admitted as between the parties to any such instrument or 
sentatives in interest for the purpose of contradicting, varying, or adding to, or 
subtracting from ite terms subject to the exceptions contained in ite several pro- 
Visoes. It was conceded that this case could not be brought within any of them. 
The cases in the English Court of Chancery which were referred to by the learned 
judges in the High Court have not, in the opinion of their Lordships, any 
application to the law of India as laid down in the Acts of the Indian Legislature. 
Tho case must therefore be decided on a consideration of the contents of the docu- 
menta themselves, with such extrinsic evidence of surrounding circumstances 
as may be required to show in what manner the language of the document is 

related to existing facts.” 


The reference to extrinsic evidence showing in what way the language of the document 
is related to existing facts ig the same exception as proviso (6) of sec. 92. That proviso 
is in these terms: “Any fact may be proved which shows in what manner the language 
of the document is related to existing facts.“ The question of admissibility of evidence 
must therefore be decided solely on the terms of sec. 92, The section, however, does not 
preclude oral evidence to contradict a recital of fact in a written contract. Thus it may 
be shown that no consideration was paid though payment may have been recited in the 
document (e). Again the contemporaneous conduct of parties may be proved if it is 
relevant under proviso (b) to sec. 92, and even in i v. Legge tho fact that the 
parties ascertained the so-called price by calculating the amount due on a separate account 
between the parties and adding it to the balance due gp a former mortgage was held to 
indicate that the transaction was a mortgage. But the subsequent conduct of the parties 
cannot be considered ; for evidence of such conduct would only be relevant on the ground 
that it leads to the inference that there was a contemporaneous oral agreement that the sale 
deed should operate as a mortgage (f). In Maung Kyin v. Ma Shwe La (q) the Privy Council 
explained that though as between the parties to an absolute conveyance oral evidence 
was not admissible to prove that the transaction was a mortgage, yet it was open to a 
third party to produce evidence to show the real nature of the transaction. The Courts 
were therefore practically limited to the document itself, and devised various criteria for 
determining whether the intention was to mortgage or to sell, A number of these tests 
based on a passage in Butler's Preface to Coke on Littleton are set out in the under- 
noted cases (4). The following tests have been applied: (i) (I) the existence of a debt (J): 
(2) the period of repayment, a short period being indicative of a wale and a long period of 
a mortgage (k); (3) the continuance of the grantor in possession indicates & mortgage (1); 
(4) a stipulation for interest on . & mortgage ak — a we below 
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' MORTGAGES;: 28 
the true > indicates a mortgage (n); (6) a contemporaneous deed: stipulating for 
recon a mortgage (o), but one executed after a lapse of time points to 4 


sale (p). W 
ostensible sale deed was a mortgage (q); and in a case of ambiguity leant to the constrvio- 
tion of a mortgage (r). Tt has been suggested that the test is whether the agreement to 
reconvey was part of the consideration of the transfer (e). 


The effect of the proviso to ol. (o) added by the Amending Act 20 of 1020 is that if 
the condition for retranafer is not embodied in the document which effects or 
to effect a sale, the transaction will not be regarded as a mortgage (t). But it does not 
follow that if the condition is embodied in the same document, the transaction ls a mort- 
gage (u). Prima facie it would be a mortgage (v), but it is open to the other side e 
B aed a in which case the teste mentioned 
above would have to be applied (w). 


In the Punjab where the Act is not in force, a sale deed sa a separate and contem- 
poraneous agreement of reconveyance may amount to a mortgage but only if the agreement 
is registered (z). 


Agreement to 8 agreement to mortgage may in English law amount 
to an equitable mortgage which can F but no moh mort- 
gage is recognised in Indian law (y). An t to mortgage gives riss only to a personal 
obligation which does not wonstitute either a mortgage or charge (z) An agreement to 


mortgage is not capable of specific pegformance, for the Court will not enforce an agreement 
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2 % 


sue in damages or sue to redeem (f). 


to make s Joan of money whether on security or not (a). In South African Territories Ld. v. 
Wallington (b) Lord Macnaghten said “That specific performance of.a contract to lend 
money cannot be enforced is so well established, and obviously so wholesome a rule, that it 
would be idle to say a word about it.” The remedy for breach of an agreement to mortgage 
is damages (c). The measure of damages is the interest for the time the money is likely 
to lie idle, plus actual expenses . incurred (d). But when the lender has advanced the 
money either in whole or in part on an agreement to mortgage and the borrower is not 
willing to repay the same at once the Court will specifically enforce the agreement (e). 

In the converse case of a mortgagor who has executed a mortgage, but has not been paid 
the fullamount of the consideration, the mortgagor cannot sue for the balance but he may 
In such a case the mortgage is valid for the 
amount advanced (g). On the other hand if the mortgage is usufructuary this rule is ‘fot 
applied and the mortgagor may sue for the unpaid balance of the mortgage money (h). 


Transfer.—The transfer must be to a living person or persons—see section 5. 
Thus a security bond by Which a person charges his property to secure performance of the 
decree is not a mortgage, for the Court to which it is given is not a juridical person (4). 
When the security bond was executed in favour of the Registrar of the Court, for the 
benefit of the decree holders it was held to be a mortgage ( j). See Mulla’s Code of 
Civil Procedure 10th Ed., P. 425. 


Formal expression of transfer not necessary.— It is not necessary that the 
transfer should be formally expressed. If the trangfer is not in express terms it is sufficient 
if the instrument taken as a eee AN ° 
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Transfer of an interest.—These words stand fa contrast with the words transfer 
of ownership occurring in section 54 in the definition of sale. In a sale all the rights of 
ownership, which the transferor has, pass to the transferee. In a mortgage some rights 
are transferred to the mortgagee and some remain vested in the mortgagor. The transfer 
of the right to receive rents and profits from tenants for a term of years is a transfer of 
an interest in land and may constitute a mortgage (I). The words transfer of an interest 
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also distinguished a mortgage from an agreement to mortgage, 


a ee gah ia a awan 


While in a also no 
eagle “There is therefore very li 
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n 


e 
a charge is only good as against a baun 


r without notice (n). 


ransfereo_with notion or a volunteer with o 
gives immoveable property as seourity 


© satisfaction of a debt (o), or for payment 


bin rem is created 
; for it is a jus í dag 


t u ron 


„ 


An agreement which 


of a maintenance allowance (p), without transferring any interest in the property con- 


stitutes a charge on the property and is not a mortgage (p). 


As a mortgage isa transfer 


of a right in rem a purchaser is not affected by a subsequent mortgage given by his 


vendor (9). 


"In a Patna case (r) Das, J., said: 


Now the broad distinction between a mortgage and a charge is this: that whereas 


a charge only gives a right to payment out of a 


partjoular fund or partioular 


property without transferring that fund or property, a mortgage is in cssence a 
transfer of an interest in specific immoveable property.” 


The interest of the mortgagor and of the mortgagee may each be the subject of 


another mortgage. The mortgagor may make a second or puisne mortgage of his right 
of redemption (e), and the mortgagee may make a submortgage of his own interest in 


the property (6). 


Specific tmmoveable property. —In order to oreste a Gin it is necessary 
to specify the immoveable property. The description must at least be sutficient to identify 
the property according to the requirements of sections 21 and 22 of the Registration 
Act. In one case (u) section 29 of the Contract Act and section 93 of the Indian Evidence 
Act were referred to, and in another (v) the maxim td certum est quod certum reddi potest 
was applied. But the word speoifio shows that the description should not only be free 
from ambiguity and uncertainty, bat that it should be specific as distinguished from 
general. It has the same meaning in the phrase “ specifically mortgaged " occurring in 


section 22 of the Dekkan Agriculturists’ Relief Act 17 of 1879 (w). 


In a Madras oase (z) 


it wes said that it was sufficient if the indication of the Aypotheca is sufficiently precise 
to enable the land to be determined even after a lapse of time. 


The following descriptions were held to be sufficiently specific: “a house situated 
in Ghaziabad owned and possessed by us” (y); gur rights and property in the aforesaid 
taluka Rajapur ” (z); all the properties appertaining to entire bhag (a), although the 
properties were wrongly described in the particulars; our zamindari property (b). 


A description by reference to a specific description in another deed is sufficient. Soa, 
comprised in the sanad of a talukdari estate was held by the 


On the other hand general descriptions such 


mortgage of land and villages com 
Privy Council to be sufficiently specific (c). 
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: * my house and landed property (d); our property with all rights and interests 
1 -threin (e); “ the whole of my property (f) are bad. But the cases are not consistent, 
for in an Allahabad case (g) a mortgage of all my wealth and property was held to 
be valid, This is erroneous, for the mere fact that the debtor binds his general estate is 
not sufficient to create a mortgage (A). In another case (i) a mortgage of our one 
biswa five-biswanai shares” was held valid and it was said that oral evidence was 
admissible to show that it meant the share in the mortgagor's village. 


Purpose. The purpose or object of a mortgage is to secure a debt. A transfer made 
` -for the purpose of discharging a debt is not a mortgage (j). Thus if A transfers land to 
for a term of years in satisfaction of the debt, this is not a mortgage but a grant of land 
for a term free from rent (k). 4 recovers possession of the land at the end of the term on 
his title and not by way of redemption. The words of the definition for the purpose 
of securing the payment of money advanced or to be advanced by way of loan, an existing 
or fature debt, or the performance of an engagement that may give rise to a pecuniary 
Hability are a paraphrase of the words in section 2 of the English Conveyancing Act, 
1881, now re-enacted in sec, 205 (1) (XVI) of the Law of Property Act, 1925, for securing 
money or money’s worth.” 


Money advanced or to be advanced.—A mortgage may not only be for a specific 
sum, but to secure a current account between the parties up to limit named—see section 
79. The burden of proof is on the party alleging a running security (I). It is sufficient 
if the money is left at the mortgagor's disposal in a Bank deposit (m). Where only part 
of the mortgage money is advanced, the mortgage fs good security for the part advanced (n). 
in a Madras case it was said that the mortgagor in such a case had an option to cancel (o), 
but this is incorrect and ignores what Farran, C.J*, in Tatia v. Babaji (p) calls “ the 
radical distinction between a perfected conveyance and a contract.” 

4 mortgaged property to B by a deed executed on the 3rd May. B advanced 
the money secured by the mortgage a week later on the 10th May. Meantime on the 
Tth May A sold the property to C. O contended that as the consideration had not been 
paid at the time of his sale, he was not bound by the mortgage. Held that the mortgage 


was effective from the date of execution, and that O’s purchase was subject to the 
mortgage: Raghunath v. Amir Baksh (1922) 1 Pat. 281, 65 I.C. 329, (22) A P. 299. 


The Punjab view that non-payment of full consideration invalidates the mortgage (7) 
is incorrect, unless it is restricted to cases where the parties agree that the mortgage shall 
not be operative till the full amount is paid. If the mortgage money is not advanced in 

e full the mortgagor's remedy is by way of redémption or damages. He cannot file a suit 
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for specie performance of the egen to and the whole amount (r). If there is i0 
consideration at all, the mortgage is a nullity (a). 


Future debt.—The future debt referred. to in the section may be a 8 
lability, e.g., a mortgage to secure the payment of the respondent's costs in an 
appeal (t) or to further secure a mortgage against the loss of his existing security (u). 


Performance of an engagement.—The word engagement means a contract he 
the limitation to such “ as may give rise to a pecuniary liability includes cases in which 
there is a legal obligation to pay damages (v). This limitation does not ooour in the 
definition of mortgages given in the Stamp Act. 


Illustration. 


A borrows paddy from another cultivator, B, and mortgages his field to secure 
repayment of the paddy and the payment of further paddy by way of interest. The 
engagement to return paddy is one which may give rise to a pecuniary liability and the 
transaction is a mortgage as defined in this section: Ramchand v. Iswar Chandra (1921) 
48 Cal. 625, 61 I. C. 539, (21) A.C. 172 F. B. 


Mortgagor.—The werd is explained in sec. 50A to include a person deriving title 
under a mortgagor—but even before the enactment of the section it was used in this 
sense. An absolute owner can mortgage unless he is under some disability, statutory or 
personal, One of several co-owners, mbether tenants in common or joint tenants, can 
mortgage his share, but in*the case of a joint tenancy, such a mortgage severs the joint 
tenancy (w). A minor being unable to contract cannot transfer by mortgage (a). Ac 
to whether a minor, who has falsely represented himself to be a major, can be estopped 
from pleading his minority, the cases were conflicting ; somo holding that the mortgage is 
validated by estoppel (y), others that it is not (z). But the point is now settled by the 
Privy Council decision in Sadig Ali Khan y, Jai Kishore (a), that a deed executed by a 
minor being a nullity is incapable of founding a plea of estoppel. See note Minor” 
under sec. 7. A mortgage by a judgment debtor of his property while it is under the man- 
agement of the Collector to whom decrees against the judgment debtor have been transferred 
for execution is, under paragraph 11 of the Third Schedule to the Code of Civil Procedure, 
absolutely void and not merely void as against the Collector and those claiming under 
him (b) but the personal liability of the mortgagor is not affected (c). Even if the claim on 
personal covenant is abandoned the mortgagee is entitled to restitution under sec. 65 of = 


Contract Act (d). Guardians of minors and man of estates of disqualified 
mortgage subject to restrictions imposed by personal or statutory law. ‘his the guardian 
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ef a minor’s property. under the. Guatdians and. Wards Act may mortgage with the sano- 
tion of the Court (e): though a mortgage without such sanction is voidable and not 
void (f). A Hindu widow under Mitakshara Law cannot mortgage her husband's property 
sò as to bind the reversionary heir except for legal necessity. An executor or 

tor can make a valid mortgage and the mortgagee is not bound to see to the application 
of the mortgage money (g). Where executors who were authorised by the will to carry on 
the testator's business and on whom no restriction against alienation was imposed mortgag- 
ed some immoveable properties the Privy Council held that, assuming that, in a question 
between the executors and beneficiaries the executors were not entitled to use the immove- 
able properties for the purposes of the business, the mortgagees as prospective lenders had 
no duty to enquire into facts outside the will and they were not so put on enquiry that Con- 

structive knowledge that executors were not entitled to use the immoveable properties for 
the purposes of the business must be imputed to them and that therefore they got a good 
title from the executors (k). Under sec. 19 (2) (g) of the Indian Partnership Act 9 of 1932, 

in the absence of a usage or a custom of trade to the contrary, the implied authority of 
@ partner does not empower him to transfer immoveable property belonging to the firm. 

But a mortgage by a partner in a commercial firm of immoveable property to secure 
a partnership debt has been recognized by the Judicial Committee (i). The manager 
of a joint Hindu family firm can bind the coparceners by a mortgage of family property 
for the purposes of carrying on the family business (j). As to the requirements insisted 
upon by Courts in upholding mortgages by paradhashin ladies see the undernoted cases (k) 
as examples, S 6 


Who may be a mortgagee.— The word mortgagee is i erpii in sec. 59A to 
include a person deriving title under a mortgagee; and was so used even before the 
insertion of this section. Any person capable of holding property may be a mortgagee. 
The disability of a minor to contract does not disqualify him from being a transferee. 
See note Disqualified to be a transferee °” under sec. 6 (b). A minor may therefore be 
à mortgagee (I). Although a corporation may act ultra vires in accepting a mortgage, 
the corporation may be entitled to recover the money lent, though the charter of the 
corporation may be liable to forfeiture (m). 


If no person is named as mortgagee, the instrument cannot be a mortgage. A 
security bond given to the Court cannot be enforced as a mortgage, for the Court is not a 
judicial person (n). See note Transfer,” supra. 


Mortgage money.—This expression is defined in sec. 58 (a) as the principal money 
and the interest, the payment of which is secured for the time being. There were oon- 
flicting decisions as to whether the interest referred to in this section included intorest 
after due date awarded by way of damages or under the Interest Act. “Some Courts held 
that it did (o), while others held that it did not and that interest awarded by way of 
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damages was not recoverable out of the mortgaged property, but was to be treated as 
a decree for damages (y). The amended Order 34, Rule 11, af the Code of Civil Procedure 
now makes it olear that such interest is included in mortgage money.” But there may 
be circumstances justifying the Court in refusing interest after the date fixed in the 
decree, as when the mortgagee filed an appeal which was pending for two years (g), The 
general rule is that in the absence of a contract to the contrary, the mortgagee is entitled 
to treat the interest due under the mortgage as a charge on the estate (r). 


The mere fact that there is an express reference to intereat in the personal covenant, 
but no express reference to interest in the hypothecation clause was held not to imply 
a contract to the contrary (s). Instances of contracts to the contrary excluding interest 
from the charge will be found in the undernoted oases (t). 


Classification.—The section enumerates six classes of mortgage :— 
| Simple mortgage. 

Mortgage by conditional sale. 
Usufructuary mortgage. 
English mortgage. 

Equitable mortgage. 
Anomalous mortgage. 


| 6 


S 


| 
Simple mortgage.—A simple mortgage consists of (I) a personal obligation, express 


or implied, to pay and (2) the transfer of a right to cause the property to be sold. The 
right transferred to the mortgagee is nòt ownership (w). 


Binds himself personally tp pay.—The personal liability to pay may be either 
express or implied for a promise to pay arises out of the acceptance of a loan (r). But 
the personal liability is excluded when the borrower binds himaelf to pay out of a partiou- 
lar fund (w). In Ram Narayan Singh v. Adhindra Nath (x) Lord Parker gave the follow. 
ing brief but adequate summary of the law : 

(1) The loan prima facie involves a personal liability; 

(2) Such liability is not displaced by the mere fact that security is given for the 
repayment of the loan with interest ; 

(3) The nature and terms of the security may negative any personal liability on 
the part of the borrower. 

It is acoordingly a matter of construction whether the seourity is a simple mortgage, 
For a simple mortgage there must be a personal epvenant either express or implied (y); 
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TT 
charge (s). f 

No possession.—The characteristic of a simple mortgage is that possession is not 
given. If a simple mortgagee sues to enforce his security, a decree for possession would 
be illegal ; and if passed, would not operate as a foreclosure but would make the simple 
mortgagee, a mortgagee with possession (a). A simple mortgage with possession is a 
simple mortgage usufructuary which is now included in the definition of an anomalous 
mortgage. In the undernoted case (b) the mortgage was a simple mortgage with a pro- 
vision that if default was made in payment of interest the mortgagee should take pos- 
session. This was really a simple mortgage usufruotuary or an anomalous mortgage 
though called a simple mortgage in the judgment. 


Right to cause the property to be sold.— This right as already explained is a 
right in rem although it can only be enforced by the intervention of the Court (c). In fact 
the very words cause the property to be sold indicate that the power of sale is not 
to be exercised without the intervention of the Court (d). The transfer of this right may 
be express (e) or it may be implied (f); and in Motiram v. Vitai (g) Nanabhai Haridas, 
J., said that a power of sale is very seldom expressly given in a native mofussil mortgage. 
Any words pledging the property as security for the debt are gufficient to imply a right 
ofsale (A). The word Muakiza (i) is not commonly used to denote a simple mortgage; but 

‘the words Nazar Gahan and Taran Gahan (j) import a power of sale. And so do words 
like rehan, arh, or Mastagharag (k). In a Madrag.case (I) the words in default I shall 
on the security of the house site belonging to me....... pay and make good the principal 
and interest were held to constitute a simple mortgage. The Privy Council in Gokul- 
dose v. Kriparam (m) held that the following words sufficed to create a simple mortgage: 
“ If I fail to pay the money as stipulated, I and my heirs shall without objection cause the 
settlement of the said village to be made with you.” 


In a simple mortgage the security for the debt is therefore twofold (1) the personal 
obligation, and (2) the property (n). 


_ Mortgage by conditional sale.—This is a mortgage in which the ostensible sale is 
conditional and intended as security for the debt. In case of payment at the time fixed 
the condition was that the sale became void or that the mortgagee executed a recon- 
veyance. The distinction between a mortgage by conditional sale and a sale with a condi- 
_ tion of repurchase has already been explained. [See note above Sale with a condition 
of retransfer.”] In a mortgage, the debt subsists and a right to redeem remains 
„ With the debtor ; but a sale with a condition of repurchase is not &. lending and borrow- 
| * ing arrangement; no debt subsists and no right to redeem is reserved by the debtor 

' This personal right can only be enforced strictly 
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‘according to the terms of the deed and at the time agreed upon (o). 3 
by ‘conditional sale the right of redemption subsists notwithstanding that 

has failed to pay at the time stated—eee section 60 (p). F 
the property is oansidered to be merely a pledge for the loan (q). The mortgage by condi- 
tional sale was common in India from very early times and among Hindus it generally 
took the form of a mortgage which worked itself out in a sale on default of payment, 
Sadasiva Ayyar, J., in the undernoted case (r) suggested that this form of mortgage does 
not fall within the definition of mortgage by conditional sale in the Act. It is submitted 
however that there is no substance in this distinction, for in a mortgage by conditional 
sale the ostensible sale is really a mortgage and it matters not by what name it is called (a). 


The Hindu form of mortgage was treated as a mortgage by conditional sale in a Madras 


case (t) by Sir Charles Turner, C. J., a Member of the Second Indian Law Commission. 

Again this form of mortgage was recognised by the Privy Counoil as standing on the same 
footing as mortgages by conditional sale in Balkishen Das v. Legge (u). But the distino» 
tion made by Sadasiva Ayyar, J., has been followed in some subsequont cases (v). In the 
ancient law of India there was no equity of redemption in gase of default in a mortgage 
by conditional sale any more than in an out and out sale with a condition of repurchase (w). 
The severity of this rule gave way to the equitable doctrine which regarded tho forfeiture 
clause as a penalty. But it was a slow process and had a different history in each of the 


three great Presidencigs. 


Bengal.—In Bengal the Usury Regulations 15 of 1793 and 34 of 1802 required the 
mortgagee on redemption to give an account of rents and profits and to credit receipts 
in excess of legal interegt to capital.” Again Bengal Regulation I of 1798 empowered the 
mortgagor to pay the money into Court on the day named. But none of these Regulations 
extended the time for redemptién, nor did they require any judicial procedure for fore- 
closure. This was effected by Bengal Regulation 17 of 1806. Under this Regulation 
it was necessary for the mortgagee to make an application for foreclosure to the District 
Judge before he could acquire an absolute title (section 8). The mortgagor had a right 
of redemption on payment or tender of the amount due or on making a deposit in the Court; 
and this right he could exercise within one year of service upon him of notice of the mort 
gagee’s application for foreclosure. The provisions as to service of notice were imperative 
and not merely directory (2); and a notice that did not inform the mortgagor of the 
different courses open to him invalidated foreclosure proceedings (y). Them 
was not entitled to possession without taking foreclosure proceedings (z), and if he entered 
without taking proceedings for foreclosure, the mortgagor could eject him as a mere 
trespasser (a). The function of the Judge ig the proceedings was ministerial (b) and 
if the mortgagee did not get possession after foreclosure he was obliged to file a suit 
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for the purpose (c). If he neglected to file a suit the mortgagor remaining in adverse 
‘possession for 12 years would acquire a prescriptive title which could not be displaced 
by a foreclosure proceeding under the Act (d). The effect of these Regulations was 
therefore to curtail the strict rights of the mortgagee on the analogy of English rujes of 
equity. These Regulatiqns were followed in the United and Central Provinces and 
Oudh and in the Punjab. They were extended to the Central Provinces by Act 20 of 
1875. The Privy Council approved of their being followed in the Non-Regulation 
Provinces as being in accordance with the rule of equity and good conscience (e). The 
Transfer of Property Act does not affect any right, or any relief in respect of a right, 
under the repealed Regulation—section 2 (o). So when the mortgagee had given notice 
of foreclosure under the Regulations he could not treat the proceedings as a suit filed 
under the Transfer of Property Act (f), nor could he file a fresh suit under the Act (g). 
On the other hand if the suit is properly filed under the Act the mortgagor cannot claim 
the benefit of the one year’s grace allowed in the repealed Regulation (A). 


Madras.— In Madras before 1858 the ancient law of India was strictly followed 
and no right of redemption after due date was recognised. But after 1858 the right of 
redemption was admitted and the course of decisions assimilated to the English rules 
of equity (i). This was disapproved of by the Privy Council in the case of Pattabhiramier 
v. Vencatarot (j). Their Lordships observed that the doctrine that the time stipulated 
in a mortgage deed was not the essence of the contract, was unknown in the ancient law 
of India, and that if it could have been introduced by the decisions of the Courts of the 
East India Company there was no such course of gecisions. Nevertheless the Madras 
High Court in Rajah Lakshmi v. Krishna (*) said that the decisions of the Sadar Court since 
1850 had carried the doctrine so far that when security, for money was the object of the 
transaction no sale could become absolute. But in 1875 Thumbusawmy's case (|) was 
decided by the Privy Council and all the Madras and Bombay decisions were reviewed 
and condemned and Pattabhiramter’s case was reaffirmed. The Privy Council further sug- 
gested as a rule for future guidance that the right of redemption should only be recognised 
in the case of mortgages between 1858 and 1875 during which period the parties might 
be supposed to have contracted with reference to the Madras authorities. As regards 
mortgages executed before 1875 the Madras High Court followed Thumbusawmy’s case. 
So a conditional mortgage of 1846 where the time for payment was 1848 was held not 
to be redeemable (m) while a mortgage of 1865 was held to be redeemable (n). Again in 
a later case (o) a mortgage of 1832 for eight years was not redeemable after due date in 
spite of the fact that the duty to acoount was imposed upon the mortgagee by Madras 
Regulation 34 of 1802 corresponding to Bengal Regulation 15 of 1793. On the other hand 
a mortgage of 1820 was held redeemable as the conditional sale only became absolute in 


default of payment of the balance found due on taking an account, and no account had 


buen taken (p). But as regards mortgages executed after 1875 the Madras High Court 


interpreted Thumbueawmy’s case as justifying the continuance of the right of redemption 
until the Legislature should intervene and settle the law as it did in the Transfer of 
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Property Act. VVV 1683, 
redemptlon was decreed (g). ; 


Bombay.—In Bombay the ancient law was followed and no right of redemption was 
recognised by the Sadar Adalat in Gahan Lakan mortgages. But the change came in 1864 
when in Rami v. Chinto (r) the Bombay High Court approved the leading Madras oase (4) 
and allowed a right of redemption tempered with an allowance to the for 
improvements effected under the mistaken impression that he had become a purchaser (t). 
As in Madras, this course of decisions persisted in spite of Patiabhiramier'’s onse (u) 
and was justified by Westropp, C.J., after an exhaustive review of the case law in the 
under noted case (v). The Bombay High Court refused to alter this course of decisions 
even after Thumbusawmy's case (we) and two years after that case Westropp, O.J., in 
Bapuji v. Senavaraji (xz) declared that the doctrine known as the equity of redemption 
was part of the ancient law of India and this was followed in subsequent cases (y)). 


The Transfer of Property Act, 1882, repealed the Regulations and removed the 
differences between the different High Courts and as to all mortgages executed after 
it came into force, the right of redemption is given by section 60. 


Central Provinces.—In Central Provinces in the case of a Gahan Lahan mortgage, a 
Court can pass a deores either for foreclosure or sale (2). 


MORTGAGE BY CONDITIONAL SALE. 


Personal Hability.—The definition does not mention a personal covenant to repay 
and the personal liability is not am essential ingredient of a mortgage by conditional 
sale (a). It has been aid that this ciroumstance makes mortgages by conditional. sale 
an exception to the rule no debt no mortgage (b). It is true that the test of a right of 
personal recovery applied by Westropp, C. J., in Bapuji v. Senavarajé faila because of the 
absence of a personal covenant. But this test would also fail in the case of a usufructuary 
mortgage (c) and Westropp, C. J., in the case cited applies the maxim ‘‘ once a 
always a mortgage to mortgages by conditional sale. It is therefore submitted that 
the debt subsists although the creditor's right of recovery is limited to the mortgaged 


property. 


On a certain date.—In a Calcutta case (d), Maclean, C. J., said that “a certain 
date” was an essential element of a mortgage by conditional sale. In a later case (e) 
it was held by the same High Court that on a certain date" means on or before a 
certain date.” The Madras High Court, however, has held that these words refer to the 
default in ths second clause of sec. 58 (o), and got to the payment in the third or fourth 
clause (f). 


Limitation for a suit on a simple mortgage.—The period of limitation is ¥2 
years from the date when the money sued for becomes due (g); see Limitation Act, 
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` 'Ysufractuary: mortgage. In a weafructuary mortgage the — is 
pe a eee eae 
Sot jagaa rai genk 8 
dontinne in possession as lessee of the mortgagee (4), or he may direct the tenants to pay 
rent to the mortgagee (i). A lekha mikhi mortgage in the Punjab is a usafructuary 
mortgage (j). The words expressly or by implication binds himself to deliver posses- 
gion wers inserted by the amending Aot of 1929. They have the effect of overruling 
‘the case of Subbama v. Narayya (k) where the Madras High Court held that a usufructuary 
mortgagee who had not been given possession was not a usufructuary mortgagee and 
therefore could sue for sale for deprivation of his security. The case is erroneous for two 
reasons, (1) because sec. 68 (c) could not have applied unless the mortgage was usufruc- 
tuary, and the mortgage could not be usufructuary for the purposes of sec. 68 and not 
uufruotuary for the purposes of seo. 67, and (2) because the right of suit under seo. 68 is 
a personal right and does not import a right to realize the security (l). The fact that 
‘possession was not given cannot alter the character of the transaction (m) and the words 
Ta ee 
mortgage but who has not received possession is a usufructuary mortgagee. 


How the rents and profits should be appropriated depends upon the terms of the 
deed. The definition has been widened by the addition of the words “or any part of 
such rents and profits.” This would cover cases where the mortgagee is put in possession 
and retains part of the rents and profite in discharge of the debt and pays the residue as 
rent to the mortgagor. Thus in a Madras case (nj the plaintiff in return for a loan 
of Re, 1,400 put the defendant in possession of premises of a rental value of Rs. 16-13-0 
per mensem. The defendant retained Rs. 14 towards principal and interest and paid the 
plaintiff Re. 2-12-0 as rent. 


The rents and profits or part of the rents ee profits may be ep (1) in 
lieu of interest, (2) in lieu of principal or (3) in lieu of principal and interest. 

The first case resembles the Welsh mortgage and is the most common form where 
the borrower practically says to the creditor : you lend the money and I lend the land; 
if either of us wants that which he has lent he shall reatore that which was lent to him (o). 
„The mortgagor recovers possession when he pays the principal and there is no question 
of an account between the mortgagor and mortgagee—see seo. 77. In this case the 
asuka E AO Se Sane ak See HN ane Sree Ma gee E the 
interest (p), 

In the second case the . pay Maes aid ka a KAN ts recover 
possession when the rents and profits received equal the amount = the principal. An 
regis of the rents and profits is necessary for this purpose. 

In the third case the mortgagor is not entitled to recover possession until the principal 
BF ad pana but of the rents and prbftte. This is a common form and an account 
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i necessary to ascertain whether the principal and interest have been paid of. 8 
are cases howover in which the condition is that the rents and profits aro taken in has 
of interest and defined portions of the principal — 5 sec. 77. Thus if the condition 
is that the rents and profits each year shall be taken in lien of interest and one-tenth of 
the principal, the debt is discharged in ten years and no account is nec. < 


The characteristics of a usufructuary mortgage as defined in this section ate (1) 
that there is no personal liability on the mortgagor, (2) no time limit is fixed, (3) the 
mortgagee takes the whole or part of the rent and profits. 


No personal liability.—The mortgagee takes possession and looks to the rent 
and profits to repay himself. The mortgagor cannot be sued personally for the debt (g). 
In a Calcutta case (r) the words were having paid the principal money in the month. 
of Chaitra 1297 we shall take back the documents and the land. In oase we fail to repay! 
the principal money at due date the sudbharna bond shall remain in force.” But they 
were held to import no personal covenant. As there is no pewonal liability a debt secured 
by a usufractuary mortgage cannot be attached under Order 21, rule 46 of the Code of 
Civil Procedure as if it were a simple debt (a). The interest of such a mortgagee can 
only be attached under Order 21, rule 54. 


This oharacteristib is lacking in many mortgages that are commonly called waufrue- 
tuary. A personal covenant is often included in order to provide a remedy 
against the mortgagor. If the covenant does not import a right of sale it has been said 
that the character of the mortgage is not altered (t), but it is submitted that it is an 
anomalous mortgage. If it does import a right of sale it would still be an anomalous 
mortgage since the amending Aok of 1929, but a simple mortgage usufruotuary under the 
Act as it stood before the amendment. 


No time limit.—The mortgagee retains possession until the mortgage money is paid. 
16 has been held that this is an uncertain time dependent on the state of the acoount or the 
ability of the mortgagor to repay and that if a time limit is fixed the mortgage is not 
a mortgage until payment of the mortgage money and is therefore not a usufructuary | 
mortgage (u). But this view does not seem to be correct. A time limit may be impliedly 
fixed when the agreement is that referred to in seo. 77, when the rent and profits are 
in lieu of interest and defined portion of the principal. In Ram Narayan Singh v. Adhi- 
ndra Nath (v) a fixed date was appointed for restoration of possession after calculation 
of the time when the mortgage money would, be discharged out of the usufruct, yet the 
Privy Council held that it was only a usufructuary mortgage. Again seo. 62 (b) expressly 
provides for a case where a term is prescribed for the payment of the mortgage money. 
However if the time limit imports a personal covenant to pay and a right of sale in defayit, 
the mortgage would not be a usufructuary mortgage but an anomalous 
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of the species mortgage nsufruotuary by conditional sale ” (z). 

Usury Regulations.—Usufructuary mortgages were a cloak for usurious ‘tenia: 
action, the rent being taken in lieu of exorbitant interest. The Usury Regulations (y) 
were designed to check this practice by limiting the mortgagee to interest at 12 per cent. 
and by making him liable to account for rents and profits notwithstanding the terms 
of the contract and allowing redemption before the expiry of the period fixed in 
the deed (2). Usufructuary mortgages executed while these Regulations | were in 
force ars controlled by them, even though the suit be filed under the Transfer of Property 
Act (a). Thus in one case redemption was allowed before the expiry of the period 
fixed (b). But in a case where the contract was not usurious the Privy Council held 
hat a condition exonerating the mortgagee from filing accounts was valid although 
it was governed by the Regulations (c). 


Zuripeshgi leases.— Zuripeahgi leases bear a close resemblance to usufructuary 
mortgages, but are not mortgages unless the lease is for the purpose of securing a debt. 
The word Zuripeshgi means lease for a premium—the premium being the original loan. 
Mortgages were given in this form in order to evade the prohibition against usury in the 
Koran and in the Usury Regulations. The usual form of such a mortgage was a loan 
repayable on the day the lease should expire, and the rent is either wholly the interest 
or partly the interest and partly repayment of l de with a proviso that the lessee 
should continue in possession till the loan should be repaid (dh Once you get a debt 
with the security of land for its repayment then the i gadah is a mortgage by what- 
ever name it is called (e). Where, however, a lease does not intend to create the relationship of 
debtor and creditor and reserves no right of redemption to the lessor, but simply asks the 
lessee to quit the land without any payment on the part of the legeor at the expiry of the 
term of the lease, it is a Zuripeshgi lease and not mortgage (f). The Privy Council in the 
Bengal Indigo Company v. Mohunt Roghubur Das (q) described the possession of the lessees 
under a Zuripeshgi lease as being in part at least, not that of cultivators only, but that of 
creditors operating repayment of the debt due to them by means of their seourity.” The 
case of Venkateshwora v. Kesava (A) is a good illustration of such a transaction. ‘The plain- 
tiff borrowed Rs. 1,400 from the defendant and leased him a piece of land and a warehouse 
for eight years. It was agreed that the rent of the warehouse should be Rs. 16-12-0 per 
mensem and that the defendant should retain Re. 14 as interest on the advance and pay 
Ra. 2-12-0 as rent to the plaintiff. The warehouse was destroyed by fire after four years, 
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the defendant ceased to pay Rs. 2-12-0 as rent, and the plaintiff sued to recover possession 
for non-payment of rent. The suit was dismissed on the ground that the defendant was 
entitled to possession as mortgagee. Innes, J., aid The gist of the agreement was nots 
letting of the premises with a rent reserved, but a usufructuary mortgage of the premises 
with a certain small portion of the income of it made payable to the plaintiff.” 

As the lease is security for the loan it has been said that Zuripeshgi leases aro oon- 
strued as mortgages, when there is a right of redemption expressly or impliedly 
reserved (i). In Maharaja Kesho Prasad v. Chandrika Prasad (j) Dawson Miller, C. J., 
gad I think the result of the authorities as well as of the text. books is that the test 
in such cases must be whether there is a secured debt and a right of redemption.” Ina 
mortgage by Zuripeshgi lease for a fixed term, a personal covenant to repay is implied (2). 
If the lease is not security for the loan, the transaction would not be a mortgage but a 
lease and an ordinary money debt (1). If the original premium is not an advance: 
is repayable, the transaction is a lease and not a mortgage (m). 


In a mortgage by Zuripeshgi lease, the lease and the mortgage may or may not be 
separable transactions and it is purely a question of constrdbtion whether the remedies 
can or cannot be separately pursued (n). Tho undernoted case (o) is an instance of a 
combined lease and mortgage. The lease was of a coal mine and the mortgage was of 
the leaschold premises to secure an advance made by the leasee to the lessor and the 
mortgagec-leasee had diso the right to appropriate the royalties to the discharge of the 
principal money secured by the mortgage. These were separate transactions and the 
mortgaged property was sold subject to the lease. In a Punjab case (p) where the lease 
was merely a means of realising the tnterest of the mortgage which was executed the same 
day, a suit for rent was held to bar a subsequent suit for recovery of the principal and 
interest under Order II, rule 2 of dhe Code of Civil Procedure. 


In a Zuripeshgi lease the mortgagee is the lessee and has physical possession. But 

a usufructuary mortgagee may lease the mortgaged property to the mortgagor and put 
him in phy ical possession. In such cases the lease and mortgage are distinct (g). 
English mortgage.—In an English mortgage, as defined in sec. 58 (e), there is, in foim, 

a transfer of ownership to the mortgagee, with a covenant to repay the debt on a certain date, 
and a proviso that on this condition being performed the mortgagee will retranaſer the 
property to the mortgagor. Options as regards earlier payment or extension of time for 
repayment are matters of grace which do not affect the undertaking to repay at a certain 
date (r). In Narayana v. Venkataramana (s) the Madras High Court aaid— The three 
essentials of an English mortgage are (1) that the mortgagor should bind himself to 
repay the mortgage money on a certain day, (£) that the property mortgaged should be 
transferred absolutely to the mortgagee, (3) that such absolute transfer should be 
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T * made subject to a proviso that the mortgagee will reconvey the ebene aa 
Ge ee upon payment by him of the mortgage money, on the day on which the 
F VVV 
deration of the sum of Rs. 7,000 paid to the mortgagors by the mortgagee they, the 
mortgagora, do hereby covenant with the mortgagee that they will pay to the mortgagee 
heim of Ra. 7,000 on the 3lst December 1882 and will pay interest for the same in 
he. tmeantime and until final payment of all monies due hereinunder at the rate of 10 
: percent. perannum...... In consideration of the premises the mortgagors hereby 
mortgage and assign to the mortgagee the coffee estates ... . Upon repayment to the 
of all sums due to him by the mortgagors, the mortgagee shall reconvey the 
said groperty ”— was held not to be an English mortgage (1) because it was doubtful if the 
words. mortgage and assign amounted te an absolute transfer, and (2) because the 
for reconveyance was not on payment on a fixed date. 


The question arises whether this requirement that the property should be transferred 
itely is a mere matter of form or is a matter of substance so that the whole of the 
; of the mortgagor thust pass to the mortgagee. The word absolutely in the 
definition of an English mortgage in clause (e) seems inconsistent with the general definition 
in clause (a) that “a mortgage is a transfer of an interest in the property. If a mortgage 
‘is a transfer of an interest in property, it is not an absolute transfer. Rankin, C. J., in Bengal 
‘National Bank v. Janaki Nath Roy (1) suggested that clause (e) and clause (a) might be re- 
consiled on the reasoning of Dallas, O. J., in Williams v. Bosanquet (u) that the estate vests 
absolutely in the mortgagee and that the assignment is not the less absolute because the 
mortgagee is under a covenant to reconvey. It waf accordingly | held that a mortgage by 
a lessee by way of an English mortgage operated asan absolute assignment of the lease and 
established privity of estate between the assignee and the lessor, so as to entitle the lessor 
to olaim rent from the assignee. The reasoning of the learned Chief Justice was, however, 
doubted in a later Caloutta case (v) where with reference to this inconsistency Mukerji, J., 
said:—“ The definition of an English mortgage as given in the Transfer of Property Act 
sec. 58 (e) must be read subject to the definition ofa mortgage as given in clause (a) of that 
section, and consequently, an English mortgage in India can hardly be regarded as the 
transfer of the entire estate of the mortgagor to the mortgagee. It is correct, however, not 
to regard what is left in the mortgagor as an equitable estate, but it is nevertheless some 
estate, an interest only in the estate having been transferred under the mortgage. In our 
opinion, therefore, it is not easy to say of an assignment by way of an English mortgage 
in India executed by a lessee that the whole of the estate passes under the mortgage to the 
mortgagee.” The reasoning adopted Mukerji, J., found favour with the Judicial 
Committee in Ramkinkar v. Satyacharan (w) where the nature of an English mortgage as 
defined in sec. 58 (e) has been clearly explained. | 


Haak) iy mortgages. ` sro could be perii af ade 
fr a pekenan agahan ag henna alarang kaang a ip A seer 
: Of the lease by the lenses to the mortgagee. The contention of the plaintiff in that case 
‘wae that as the mortgage there was by way of an English mortgage there was an 
Abechube transfer of the lease and accordingly on the principle established in Mngland in 
Williams v. Bosanquet, supra, a privity of estate was created as between the lessor and the 
mortgages. This contention was repelled by the Judicial Committee, Referking to the 
nature snd incidente oka ee in England prior to the paning of the Jaw of Proporty 
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‘form of mortgage usually adopted in England in the case of a fas simple, and. occasionally 
adopted in the case of a lease, was the transfer by assignment of the mortgagor's interest in 
the property, with a proviso for reassignment upon payment of the mortgage money by a 
particular date. After that date had passed, the mortgagor's righta at law had determined 
and the mortgagee was in law the absolute owner of the property. But in equity. the 
mortgagor still retained a right to redeem and upon payment of the debt and interest. 
to have the property reconveyed to him. This right he retained unless and until by 
judgmént for foreclosure, or (possibly) by the operation of the Statute of Limitations, the 
character of the creditor was changed for that of owner, or until the interem of the 
mortgagee was destroyed by sale either under the process of the Courta or of & power 
contained in the mortgage itself. This right was an equitable right and under Engi 
did not prevent the whole legal interest of the mortgagor passing to the mortgagee | 
his retention of the equity of redemption. The whole legal estate passed, but never. 
the right which he retained, though equitable only, was an estate in the land aad was 
not merely a Personal contract on the part of the transfenor. Such being | 
of a mortgagor in England prior to 1925 the question was: What was the 
a mortgagor in India? Their Lordships referred to the cases of Vithal Narayan (2), 
Thethalan v. The Eralpad Raja (y) Bengal National Bank v. Janaki, pra, andi 
Falakrishua Pal v. Jagannath, Marwari, supra, and held that ain : 
Act the distinotion drawn in ween law and equite lin; 
cases did not exist in wes the position r of e mortgagor in — 
Was answered as follows: The i zagor, however, retains a 
— though the english ss of equity do not apply. He retains a 
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ts retention will, therefore, prevens: 
the whole of the mortgagor's interest from passing to the mortgagee. That this is the 
correct position is also indicated by the fact that seco. 54 which deals with sale speakeof 
a sale as a transfer of ownership as opposed to the transfer of interest spoken of in was; 
58 (a) in the case of a mortgage. The word interest”, it is pointed out, is, when used in 
opposition to ownership, more appropriate to a limited right. The difference in the posib- 
tion of a mortgagor in the two systems marks a difference in outlook which hasa far reaching 
effect. Thus under the English law prior to 1925 when a lessce mortgaged his leasehold — 


mortgagor in Indis is more than a mere contractual right and 
we roan ut If h is a logal Heh im the property — 
akh ae eee speaks of absolute transfer of the mortgage property: to: the 
mortgagee ? Referring to that section their Lordships observed 1 “In using thoss words doss - 
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‘Lordships cannot think so. If the sub-section stopped at the word mortgagee” it might 
be necessary to put this construction upon it, but it does not stop there: it adds the 
proviso that the mortgagee “ will retransfer ” the property “upon payment of the mortgage 
money as agreed ”. ». Their Lordships think that with this addition the sub-section upon 
ite true construction does not declare ““ an English mortgage to be an absolute transfer of 
the property. It declares only that such a mortgage would be absolute were it not for the 
ihe for retransfer, It does not- determine what legal effect follows from the use of a 
form of words; it merely prescribes the form of words necessary to constitute 
what is known in India as an English mortgage. Sec. 58 (e) deals with form, not substance. 
tant al rights are dealt with in secs. 58 (a) and 60. Whatever form is used, nothing 
to n an interest is transferred and that interest is subject to the right of redemption. 
Ale li lown the principles and construing sec. 58 (e) their Lordships concluded as 
rn England the mortgagor has an equitable interest in the property both before 
Miter that date (meaning date of payment) has elapsed : before, because he has a contrac- 
4 t to have the property reconveyed : after, because in equity time is not of the essence 
. In each dase he has an equitable estate though in the former he has not 
yet f uity of redemption : See Kreglinger v. New Patagonia Meat etc. Co (z) Per Lord 
Parker. In India the same distinction exists between the position before and after the date 
of payment. Before that date the mortgagor has an interest in the land which for the 
reasons given above is legal and not equitable.. After that date he has the legal right of 
redemption given him by sec. 60 of the Statute. In each case he retains a legal interest in 
the property. There Lordships therefore think that in India a mortgagor when he assigns 
his interest under a lease to a mortgagee does not under any of the forms specified in seo. 58 
of the Act transfer an absolute interest within the principle established in England by the 
case of Williams v. Bosanquet and consequently the mortgfzee is not liable by privity of es- 
tate for the burdens of the lease.” In Jagadanba Loan Co. Id. v. Raja Shiba Prosad (a) the 
Judicial Committee reiterated and applied the above principles and held that the fact that 
the mortgagee had not entered into possession did not make any difference. In the light of 
these two decisions should be read the earlier Indian cases where it has been held that in 
“Indian law also the right of redemption remaining in the mortgagor is an estate in land (b). 
‘Onder the Law of Property Act, 1925, both the mortgagor and the mortgagee have a legal 
estate, e. g., in a mortgage of freeholds the mortgagor has the legal estate in fee simple and 
the mortgagee in the mortgage term. In Indian law the right of redemption is conferred by 


sec. 60 of this Act. 


In an English mortgage the personal debt remains, and notwithstanding the oon - 
_Veyance the debtor is personally liable for the debt (c). Such a mortgage includes 
a personal covenant to which is generally annexed a power of sale—see sec. 69. The 
mortgagee acquires the right to take possession as‘ soon as the mortgage is executed 
-wh@her a right of entry is expressly covenanted for or not (d), If the mortgagee 
allows the mortgagor to remain in possession, the latter is at law merely a tenant on 
. wafferance (e) liable to be ejected at any time. These decisions are based on the principle 
that an English mortgage transfers the whole legal estate to the mortgagee as in 
‘England and therefore the mortgagee as. the owner of the legal estate is 
‘entitled to possession and to eject even the mortgagor. In view of. the above- 
mentioned decisions of the Judicial Committee that under the Indian law a mortgagor 
retains some legal interest in the property and the whole legal interest is not passed to the 
mortgagee, interesting questions may arise as to whether these old decisions, ‘that the 
mortgagee is entitled to eject the mortgagor, which are based on thu English principles, 
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can. be supported to the fullest extent. . 
is in possession, he, j.e., the mortgagor, is entitled to bind, for his own 

the cunte and pests o€ tho and and tenet abla vo eeccuma for them to the aaa ga 

The English mortgagee does not forfeit his right to payment by allowing the mortgagor 

to take the rents and profits (g); but if the mortgagee has notice of a subsequent 
encumbrance (entitling such subsequent encumbrancer to the rents and profite) and 

permits the mortgagor to recover the rents and profits, he ex poses himself to the claim 

of that encumbranoer and will be postponed to the enoumbrancer in respect of rente 

and profits received by the mortgagor (A). 


In order to avoid the liability to account on the footing of wilful default: — 
mortgage usually provides for the appointment of a receiver by the he mortgage 
of the mortgagor so that the receiver is agent of the mortgagor and p soup rein 
with the mortgagor. See note Receiver " under seo. 689A. When one of the den 
a mortgage was that the mortgagor should execute an ‘irrevocable power of abbi 
authorizing the mortgagee to collect the renta, either himself or by a aubstitute, of 
of the mortgagor, this provision was held to be equivalent to placing a n 
possession as agent of the mortgagor. It had not the effect of delivering possesion to 
the mortgagee, or of converting the mortgege into a usufructuary mortgage, or of mak- 
ing the mortgagee liable to account for more than sums actually received by him (i). 


Mortgage by deposit of title deeds.—This is called in English law an equitable 
mortgage. Lord Cairns in Shawev. Foster (j) said—‘ It is a well established rule of 
equity that a depositꝰof a document of title without more, without writing, without word 
of mouth, will create in Equigy a charge upon the property referred to.” The term 
equitable mortgage is not appropriate in India for the law of India knows nothing of 
the distinction between legal and equitable estates (x). But the phrases ‘‘ equitable 
mortgage and equity of redemption " are commonly used in Courte in India. The . 
phrase ““ equity of redemption is now in view of the two decisions of the Judicial Comanit- 
tee mentioned above, less appropriate than the phrase right of redemption.” The 
phrase ““ equitable mortgage might have been formerly justified in India on the ground | 
that it was an inchoate mortgage perfected by equity. Equitable mortgages . 
or mortgages by deposit of title deeds were acoepted in India as equivalent to 
simple mortgages after the Privy Council decision in Varden Seth v. Luckpathy (i) and 
this is still the case in districts to which the Transfer of Property Act has 
not been extended (m). For this reason a mortgage by deposit of title deeds in the 

Punjab is valid (a). But if the deeds are deposited in a cantonment area in the Punjab to 
which sec. 50 of the Act (as it was before the amending Act of 1929) has been extended 
the mortgage is invalid (o). The Act recognizes such mortgages as equivalent to simple 
mortgagea—sec. 96—but restricts their operation to certain centres of commerce. This 
has been done as a matter of convenience to the mercantile community to enable them to 
borrow money without the delay of investigation of title and the publicity of registration. 
Such mortgages are however at variance with the policy of publicity of transfer underlying 
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(ROW this Act and the Act. The Privy Council in Imperial Bank of India v. U 

; ai Gyaw Thu (p) there was no formal conveyance, an equitable mort- 
gage effected a transfer of an interest in property and for purposes of priority stood on the 
same footing as a mortgage by desd. A proviso to this effect has been added to sec. 48 
of the Registration Act by the Amending Act 21 of 1929. 


Territorial restrictions.—The restriction to the towns named refers to the place 
where the deeds are delivered, and not to the situation of the property mortgaged (g). 
soe zane of Property Ant has boan: Applea $o the Civil and Miiiaiy Station of 

gaiko “so far as the same may be applicable ” by a Foreign Jurisdiction Order 
MB and an equitable mortgage may be made of immoveable property situate 
ation by deposit of title deeds in Madras (r). But it matters not that the pro- 
ade British India, for a mortgage of property in Baroda may be effected by 

êpot of title deeds in Bombay (). The properties mortgaged may be outside the 
towns named, or partly within and partly without, provided the transaction is made 
area specified (t). e A deposit of deeds outside the specified towns will create 
nei mortgage nor a charge (u). In a case where the deeds were deposited outside 
Oaloutta with the attorney of the intending mortgagee, who was in Calcutta, it was held 
that the deposit did not create a mortgage (v). 

In any other town.—See the footnote appended to “town?” in the text of the 
Act printed at the end of this commentary. 


Requisites of a mortgage by deposit of title deeds.— The requisites of an 
equitable mortgage are, (1) a debt, (2) a deposit of title deeds, and (3) an intention that 
the deeds shall be security for the debt (w). 

1. Debe.—The debt may be an existing debt or a future debt. The deposit may be to 
cover a present as well as future advances (x), or a general balance that might be due on 
am account (/). The mortgage may be extended to cover further advances. In Hz parte 
(z) Lord Eldon said that it was unnecessary to require the deeds to be put 
„Aal the hands of the original owner and then redeposited by him as security for the 
mne as well as the further advance and this has been followed in India (a). 

2. Deposit of title deeds.—It has been held in England that it is sufficient if the 
deeds deposited bona fide relate to the property or are material evidence of title and 
that it is not necessary that all the deeds should be deposited (b). These canes have been 
followed in India (c). But Page, C. J., in a Full Bench decision of the Rangoon High 
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Court (d) held that the documents must not only relate to the rer 
be such as to show a prima facie or apparent title in the dq TA 
copies may be deposited (e). Ifthe deposit isa: nop eee Memorandum in writing, 
the written — is — tei eaten of she seourity, otherwise 
the scope of the security ia the scope of the title (f), If a share of an indigo concern is 
mortgaged, it is sufficient to deposit the title deeds under which the share was acquired 
and if tho mortgagee's sale takes place at some subsequent date the share will pass as it 
stands at the date of sale, 4.6., not only what is called accession but changes in good will, 
rights under contract, and so forth (g). 


Illustration. 

A had purchased two plota of leasehold land. A’s title deeds were 
of both plots and two leases, one of each plot, on each of which was an en en 
showing that 4 was the purchaser. FCC 
one lease with B. Sixteen months later A made a mortgage by deposit of tha. other 
lease with C. B'a mortgage was a valid mortgage of both plots and O's mortgage was 
a valid mortgage of one plot, but B’s mortgage being earlier had priority: P. E. 4. 
R. M. Firm v. A. K. R. M. M. K. Firm (1929) 7 Rang. 28, 116 I.C. 478, (29) 
A. R. 65. 


As already explained if the deeds are already deposited by way of mortgage, they 
can by oral agreement be made security for a further advance. It in not uf 
that they should be handed back and redeposited. See Note (1) Debt, supra. | 


Machinery in a mortgaged ‘building dosa not form part of tbe security, unless it ie 
attached to the building for the permanent beneficial enjoyment thereof (A). a? 


If the documents deposited show no kind of title no mortgage is created (ü). 1 
FFC 
mortgage (j). A deposit of an expired lease creates a mortgage of tho leasehold when. 
the mortgagor obtains a renewal of the lease (E). It has been said that a patta of lands 
in the mofussil is usually a document of title () but this would depend upon the 
circumstances under which it was issued (m). A mortgage is not a deed of title of the 
mortgagor, for it only shows that the mortgagor has dealt with the property as bis {s}, 
But a mortgage la a document of title of the mortgages and a mortgages can effect am 
equitable submortgage by deposit of his mortgage deed (0). 


3. Intention.—The intention that the title deeds shall be the seourity for the debt is 
the essence of the transaction. In Heng Mak v. Lim Sow Yoon(p) the managing 
admitted that he had received title deeds from the other partner in the capacity of manager 
and the Privy Council held that the delivery of the deeds was a mere partnership 
7.0. 8 
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fy ` Tho intention cannot be prosamed from possession, for mere possession of the desde ië 


thet a contract may be infetied (9). In Jethibat v. Putlibai (r) it was said that mere 


.. possession of title deeds by the creditors, coupled with the existence of a debt, does 


not necessarily lead to the presumption of a mortgage. This may be so when the title 
deeds are produced by the creditor after the lapse of many years without explanation as 
in Chapman v. Chapman (e); but the better opinion seems to be that as between 
mortgage (0 debtor the fact of possession E 8 one 
mortgage 


( ‘Mt is in the contemplation of parties to have a legal mortgage prepared and if the 
ds are deposited for that purpose only, the deposit does not create an equitable 
së (a). In Jaitha Bhima v. Haji Abdul (v) the deeds were delivered for the prepara- 

F mortgage; the legal mortgage was prepared and executed but not registered ; 
and the creditor then contended that he had abandoned the idea of taking a legal mortgage 


and claimed as mortgagee b deposit of title deeds. This plea was disallowed, for the 


Court found that there was no antecedent debt at the time of the delivery of the deed 
and that the creditor would not have advanced the money if the debtor had not been 


ready to execute the deed. But although the deposit is for the purpose of the preparation 


of a legal mortgage there may also be an intention to give an immediate security, in which 
case the deposit creates an equitable mortgage (w). This distinction appears to have been 
overlooked in two Bombay cases, which seem to assume that if there is a present debt, a 


deposit of title deed for the special purpose of preparing a legal mortgage creates an 
immediate equitahle mortgage (2). 


| * 
The equitable mortgage created by deposit of title deeds is extinguished by merger 


when the legal mortgage is executed (9). This again is a point which seems to have 
been overlooked in a Bombay case (z). 


Registration. —A mortgage by deposit of title deeds does not require any writing (a) 


a < = being an oral transaction is not affected by the law of Registration. But it is usual 
dor the deposit to be accompanied by a memorandum in writing (b). If this writing is the 


contract of mortgage so that it creates the mortgage it must be registered—and oral 
evidence to oontradiot it is not admissible (c). But registration is not. necessary if the 
mortgage is complete without the writing and the writing is merely a statement that the 
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mortgage has been effected, or a statement of facte from which the contract of mortgage 
can be inferred. In Obla Sundarachariar v. Narayanna Ayyar td) the memorandum 
was merely a list of the deeds deposited and it did not need registration although it 
was deposited before the money was advanced. Their Lordships of the Judicial 
Committee said No such memorandum can be within the section unless on its face it 
embodies such terms and is signed and delivered at such time and place and in such 
circumstances as to lead legitimately to the conclusion that so far as the deposit 
is concerned, it constitutes the agreement between the partios. The necessity for 
registration therefore depends upon the construction of the memorandum in the light of 
the surrounding circumstances (e) and if it is loosely worded the distinction is very h. A 
good illustration is the leading case of Kedarnath Dutt v. Shamloll Khettry (f). Shankerlal 
had advanced ‘Ra. 1,200 to the borrower who deposited the title deeds and execyted the 
promissory note for the amount. On the promissory note ho made the following endorse- 
ment: For the repayment of the loan of Rs. 1,200 and the interest due thereon of the within 
note of hand, I hereby deposit with Shamloll Khettry, as a collateral security by way of 
equitable mortgage title deeds of my property.” Sir Richafd Couch in giving judgment 
pointed out that if there had been no endorsement at all on the promissory note there would 
have been a complete equitable mortgage and that the endorsement was merely a recital of 
the fact of the deposit from which the contract of mortgage is inferred so that though the 
writing was not regist@red there was a valid equitable mortgage. This case may be con- 
trasted with Bhairab Chandra v. Anath Nath De (g). The defendant had mortgaged his 
house to the plaintiff and had delivered his title deeds to him for the purpose of that 
mortgage. He then togk a fresh adPance of Rs. 1,500, executed a promissory note for that 
amount and on the same date sent the plaintiff a letter in these terma: For the payment of 
the sum of Rs. 1,500 with interest? I have borrowed from you on a promissory note of date, 
I hereby put it on record that the title deeds re my premises already deposited with 
you shall be held by you as collateral security.” It was held that the letter constituted 
the mortgage contract and that it was inadmissible for want of registration. The distino- 
tion between the two cases lies in the fact that in Kedarnath's case the loan and deposit 
were completed irrespective of the endorsement, while in Bhairab Chandra’s case there was 
no completed contract of mortgage before the letter passed and it was by the letter that 
the deeds were made security for the fresh loan. Indeed in all cases in which a deposit 
is made by a letter which explains why the deeds are deposited the letter must be regie- 
tered, for there is nothing but the letter to connect the deposit with the debt (4). Cases 
cited in footnote (i) are instances in which registration was held to be necessary and 
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Limitation for suit on mortgage by deposit of title deeds.—The period of 
limitation is 12 years : see art. 132 of the Limitation Act as amended by Act 21 of 1929. 


Transfer of equitable mortgage.—The transfer of an equitable mortgage falls 
under seo. 54 and requires a registered instrument (k). 


Anomalous mortgages.—Before the amending Act of 1929 the definition of 
anomalous mortgages was embodied in sec. 98 and it excluded mortgages which are a 
combination of a simple mortgage and an usufructuary mortgage, or of an usufructuary 
mortgage and a mortgage by conditional sale (). Under the definition inserted 
as clause (f) of sec. 58 it is a mortgage which does not fall within any of the other five 
classes enumerated. The definition therefore includes simple mortgages usufructuary 
and mortgages usufructuary by conditional sale in the term anomalous mortgage. Even 
before the amendment these combinations of the simple forms were sometimes described 
as anomalous mortgages (m). 


Anomalous mortgages take innumerable forms moulded either by custom or the 
caprice of the creditor—some are combinations of the simple formspothers are customary 
mortgages prevalent in particular districts, and to these special incidents are attached by 
local usage. Such are the kanom, otti, and alert mortgages of Madras and the san 
mortgage of Gujerat (n). 


Simple mortgage usufructuary. This is now ope class of anomalous mortgage, 
and it is a combination of a simple mortgage and a otuary mortgage. The mort- 
gagee is in possession and pays himself the debt out of the rents and profits and there is 
also a personal covenant with an express or implied right of sale. The property is only 
collaterally pledged as in the case of a simple mortgage, but the mortgagee is given the 
usufruct of it either by allowing him to take the rents and profits or by giving him a lease 
for a fixed period. Instances of such mortgages are the cases cited in the footnote (o). 
The Bombay case of Amarchand v. Kila Morar (p) is a typical simple mortgage 
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. The mortgagee was put in possession and authorised to retain 
till payment of the mortgage money ; there was a personal covenant to pay and an 4 


that the debt was recoverable from the mortgaged land and from the mortgagor personally , 


This was wrongly described in the judgment as.an anomalous mortgage (g), though under 
the present Act it is an anomalous mortgage. In a simple mortgage usufroctuary the 
mortgagee may sue for sale though merely as usufroctuary mortgagee he could not have 
done so (r). The case of Narsingh Partah v. Mohammad Yaquh (s) is an instance of a 
simple mortgage usufructuary, and the Privy Council beld that its character as such was 
not affected by the fact that the mortgagor had reserved the right to act as manager and 
to enhance the rents of the property given into the possession of the mortgages. 


It bas been said that the right of sale is not to be implied merely from the personal 
covenant to repay (t). But usually the personal covenant is held to have thia effect (u). 
In Jag Sahu v. Mat. Ram Sakhi (v) the Court quoted with approval the following passage 
from the judgment in a Caloutta case (w): It is well settled that where an instrument 
of mortgage gives a right to possession and also contains a covenant to pay, thus 
presenting a combination of a usufructuary and a simple mortgage, the two rights are 
independent and the mortgagee may sue for sale although he may have given up 
possession and the right accrues immediately after due date is passed.” 


Again, a simple mortgage usufructuary may be primarily a simple mortgage with a 
right to take possession in case of default superadded. In such a case a suit for sale is 
always permissible (x). In Deputy COmmissioner of Rae Barelli v. Lal Rampal Singh (y) 
there was a mortgage ofa village fora sum payable within a certain period by instalmente 
with a provision that the mortgage should take possession in default of payment, but the 
last clause of the deed was as follows :—‘‘ Should on the expiration of the term of this 
instrument any money remain due, then, till payment thereof, possession will continue 
according to the terms herein set out. If I do not accept this then as soon as tho breach 
of promise occurs, they will at the end of the year realize the whole amount of instal- 
ment by sale of the villages.” The Privy Council construed the documents as a whole 
as a simple mortgage usufructuary, the mortgagee having an absolute right to take 
possession and to sell if the mortgagor objected to the application of the rents and profits 
to reduction of interest. 


In Jawahir Singh v. Someshar (z) there was a mortgage with possession and 


(1) a stipulation for interest and the appropriation of the usufruct to the interest and 


(2) a clause that if the rent and profits do not cover the interest the mortgagor would 
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7 > make good the deficiehoy out of his own pocket. The Privy Council held that under the 
ag a ca ga 
interest. 


In Panaganti Ramarayanimgar v. Maharaja of Venkatagiri (a) the mortgage was with 
possession with covenants to pay both principal and interest and there was a contem- 
poraneous lease of the mortgaged property for a rent equivalent to the interest and the 
; lease made the rent a charge on the property. The Privy Council construed the 
7 mortgage and lease as one transaction of anomalous mortgage of the type simple 
mortgage usufructuary and held that the assignee of the equity of redemption was 

entitled to a decree for redemption of both the mortgage and the charge. 


Mortgage usufructuary by conditional sale.—This is another composite 
mortgage which is now classed as anomalous. The mortgagee is in possession as usufrué- 
tuary mortgagee for a fixed period and if the debt is not discharged at the expiry of that 
period he is a mortgagee hy conditional sale (b). He has therefore a right of foreclosure. 
A typical instance is a Madras case (c) where the mortgage was with possession, the 
usufruct to be set-off against interest and the principal to be repaid in five years 

oy and if not paid the mortgage to work out into a sale at the expiry of twenty 

i | years. The Privy Conncil case of Abid Husain v. Kanis Fatimq (d) is another instance, 

5 n for there a usufructuary mortgage was consolidated with a subsequent mortgage 

dy conditional sale. Sita Nath v. Thakurdas (e) was also a case of a usufructuary 
mortgage for a fixed period with profits in lien pf interest, with a condition that if 
the principal was not paid at the end of the period the mortgagee was to have a right 
of foreclosure. į 


In some oases a usufructuary mortgage has a time limit and a condition that in default 
of redemption the property shall be sold for the amount then due. In such a case the 
stipulation for sale is invalid as a clog on the equity of redemption (f). But before the 
Privy Council decision in Mohammad Sher Khan v. Seth Swami Dayal (g) that the doctrine 
of clog on the equity of redemption applied to all mortgages, such mortgages 
were sometimes wrongly classed as anomalous. Thus in a Madras case (A) the term 
of the mortgage were as follows:—‘‘ Within these limits a house site together 
with a thatched house thereon we have mortgaged—that is we have kept it as a 
possessory mortgage and have received Rs. 10 from you. So having paid the principal 
and interest pertaining to these ten rupees within the end of a year from the said date 
we shall take possession of our house and site. If we do not act accordingly to the said 
condition we shall quit the land and house as if this is a sale.” This was construed as 
an anomalous mortgage but it is clear that it wag a usufructuary mortgage and that the 
qpndition as to sale was void as a clog on redemption. This was so hoa in another very 

- similar case (i). 


Customary mortgages.—Customary 8 are mortgages to which specia 
incidents are attached by local usage. Thus oli and Kanom mortgages cannot be redeem- 
2 3 ed before the expiry of twelve years in the absence of a special agreement to ‘the 
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contrary (j). The olti-holder has a right of pre-emption (t). The Kanom partakes of the 
character of a mortgage and a lease (i). A pervartham mortgage is redeemable for the 
market value of the land at the time of redemption (m). 


Other anomalous mortgages.—Other anomalous mortgages are very. varied. 
Some are usufructuary mortgages with a covenant to pay (n) or with a time limit but which 
do not fall within the clase of simple mortgage usufructuary because neither the covenant 
nor the time limit imports a right of sale. Instances of such mortgages are a 
mortgage with possession for three years the land to be redeemed without payment 
at the expiry of that period (o) or a mortgage with possession for four years, the mortgagee 
to credit the rents and profits first to interest and then the balance, if any, to prinolpal and 
the mortgagor to pay the deficiency at the end of the term (p) ; or a mortgage with posses- 
sion for ten years the rent and profits to be in lieu of principal and interest 
and the mortgagee's right to cease at the end of the term (q); or a simple mortgage 
repayable in thres years’ time but with a condition giving the mortgagee power to 
foreclose at any time if a oreditor brought a suit against thp mortgagor or attempted 


to attach his property (r) or to obtain proprietary possession of the mortgaged property 
by bringing a suit for a decree for foreclosure (a). 


Other instances of gnomalous mortgages are a mortgage where possession was ie 
partly given and there was no personal covenant to pay (t); and a mortgage which 
combines the elements of a“simple mortgage, a usufructuary mortgage, and a 
mortgage by conditional sale (u). Jn the case last cited there was a mortgage for 
three years; in default of redemption at the end of that term the mortgagee 
to be in possession for four years and to take the rents and profits in lieu of interest} 
in default of redemption at the end of four years the mortgage to work itself out into a 
sale. In a Rangoon case (v) a mortgage with a covenant to pay interest but no covenant 
to pay principal was treated as an anomalous mortgage. It is submitted however that 
the covenant to pay interest implied a covenant to pay principal. But the report does 
not disclose the terms of the deed. In another anomalous mortgage (w) the mortgagee 
was to have possession and appropriate rents and profite towards the satisfaction of a 
certain rate of interest; the mortgagor was to redeem within eight years and in default 
the mortgagee was to have the right to recover the total amount through the Court by 
sale of the property mortgaged and by sale of the other property of the mortgagor. 


Attestation.—An anomalous mortgage deed requires attestation (2). 


Sub-mortgages.—As already explained (y) the interest of the mortgagor and of the 
mortgagee may each be the subject of assignment either absolutely or by way of security. 
The mortgagor may assign his equity absolutely to a purchaser or ho may make a second 
or puisne mortgage of his equity of redemption. The mortgages may also assign its 
interests absolutely to a purchaser or may make a sub-mortgage of his mortgagee's interest. 
The rights and liabilities of pujane mortgagees are dealt with in seos. 91 to 94. The Act 
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does not, however, deal with sub-morigages. ` A sub-mortgagee.. ddes. nob 5 


* m a higher position than the mortgagee. He ‘is bound by the state of 


accounts between the mortgagor and mortgagee (2). An assignment of the mort. 
gagee’s interest either absolutely or by way of. sub-mortgage is a transfer of 
immoveable property And requires registration (a).. See note “ ‘ Debts * under seo, 8. 
A sub-mortgage being a mortgage requires attestation (b). | 


‘ Under sec. 8 a morigage debt is not an actionable claim and the transfor is not 
subject to secs. 130, 131 or 132 of this Act. 


In England although @ mortgage debt is a chose in action yet the assignee of a 
mortgage debt is in a stronger position than the assignee of an unsecured debt. The 
law on this point is summarised by Sterling, L.J., in his judgment in Taylor v. London and 
County Banking Company (c) as follows :— 

„Although a mortgage debt is a chose in action, yet, where the subject of the 
security is land, the mortgagee is treated as having “an interest in land” and 
priorities are governed by the rules applicable to interests in land, and not by 
the rules which apply to interests in personality.” 

The reason is thus stated by Sir William Grant in Jones v. Gibbons (d): a mort- 

gage consists partly of the estate in the land, partly of the debt. So far as it 
conveys the estate the assignment —that is of the mortgage—“ is absolute 
and complete the moment it is made according to the forms of law. 
Undoubtedly it is not necessary to give notice to the mortgagor, that the 
mortgage has been assigned, in order to make it valid and effectual. The 
estate being absolute at law, the debtor has no means of redeeming it but by 
paying the money. Therefore he, who has the estate, has in effect the debt ; 
as the estate can never be taken from him except by payment of the debt.” 


80 in a Bombay case (e) the sub-mortgage was in 1896 and the mortgagor 
without notice of the sub- mortgage made a final payment to the mortgagee which 
discharged the mortgage in 1900. The payment was held to be valid as against the 

sub-mortgagee and the fact that the sub-mortgage was registered did not imply notice. 
When a mortgagee sub-mortgages his mortgage to another person without the knowledge 
of the original mortgagor, and the original mortgagor pays off the amount to the mort- 
gagee the sub-mortgagee’s rights against the land are extinguished. The sub-mortgage 
is only good to the extent of the amount due on the mortgage and the payment of the 
mortgage debt extinguishes the sub-mortgagee’s security (f). But if the original mort- 
gagor has notice of the sub- mortgage lis cannot dispossess the sub ‘mortgagee without 
redeeming him (g). 


(Again, as seo, 132 does not apply, the assignee. of the mortgage debt is not under 
that section subject to all the equities to which the assignor the mortgagee was subject. 
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Go in a Madras case (A) the Court refused to allow as against the assignes of a mortgage 
6 right of equitable set off which would have been available against the mortgages. 

But although the assignee is not subject to the equities available against the 
essignor still he takes subject to the liabjlities of the mortgagee and obviously the 
transfer by the mortgagee must be subject to the rights of the mortgagor (i). Cozens 
Hardy, J., in the case cited below (j) said — It is well settled that where a mortgage is 
transferred without the privity of the mortgagor the transferee takes subject to the state 
of account between the mortgagor and the mortgagee at tho date of the transfer: 
Mathews v. Waliwyn” (k). This rule was applied in a case where the mortgagee 
retained the mortgage money and undertook to apply it to the payment of debte of the 
mortgagor. The mortgagee only utilized part of the money for that purpose and 
assigned the mortgage to a third person. The mortgagor was obliged to pay the resb 
of the debts himself and then sued the mortgagee in damages for the deBcit. The suit 
was decreed against the mortgagee ; and as against the transferee who was a party to the 
proceedings, the Court made a declaration that if the mortgages do not pay the sum 
which may be due to the mortgagor on account of the money which the mortgagee failed 
to pay, the mortgage in the hands of the tranafereo will be good only for the amount 
actually paid for the mortgage with interest (I). 


As the transfer is gubjeot to the rights of the mortgagor, it follows that if the mort- 
gage is void the sub-mortgage is also void. Thus in an English mortgage when a mort- 
gage was void on account of champerty the sub-mortgago was also void (m). But when 
a minor obtained a decree setting asidp a mortgage by his guardian and did not make the 
sub-mortgagee a party it was held that the sub-mortgagee’s rights were not affected (u). 

As regards the debt the mortgagee has been said to be very much in the situation 
of a surety for the sub-mortgagec because even if he is unable to recover his dobt from 
the mortgagor he is liable for what may not be recoverod, to the sub-mortgagee, and the 
sub-mortgagee cannot restrain the mortgagee from recovering the mortgage debt and 
at the same time hold him liable for the sub-mortgage debt (o). 

The mortgagee may effect an equitable sub-mortgage by deposit of the mortgage 
deed (p). 

The rights of redemption and sale in the case of successive mortgages are dealt 
with in sec. 94 but the case of a sub-mortgage bas been omitted. 

If 
A mortgages to B 
„B sub-mortgages to O 
then as between B and C the righte of redemption and of sale or foreclosure are the same 
as in a mortgage, B may redeem O and C may foreclose or bring to sale B without making 
A a party (g). The subject-matter of this mortgage are the rights of B as existing at th® 
time of the sub-mortgage. 


If A sues to redeem B, he must make O a party, for O is interested in the mortgage 
security as assignees of B (r). 
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If B sues to foreclose or brings to sale A then he, B, must make O a party for the 
' game reason. 


THE TRANSFER. OF PROPERTY ACT. 


Again O may foreclose or bring to sale A, and if he does, he must make B a party, 
for B is interested in the equity of redemption as assignee of A. The authority for this 
in England is Hobart v. Abbot (8) and the form of decree is given in sec. 12, Chapter 47 
A* of Seton on Deorees. The Indian Form is No. 11 of Appendix D of the Code of Civil 
. Procedure, 1908. > 
Narayan Vithal v. Qanoji (t) is an instance of a suit for redemption of land which: 
has been sub-mortgaged by the mortgagee. Sir Charles Sargent, C. J., said In the 
case of a derivative mortgage or sub-mortgage the judgment directs an account of what. 
is due to the original mortgagee or his assignee, and then of what is due to the derivative 
or sub-mortgagee ; and that upon payment to the latter of the sum due to him, not 
exceeding the sum found dne to the original mortgagee, and on payment of the residue 
if any, of what is due to the original mortgagee, both of them shall reconvey to the mort- 
gagor.” In a later Bombay case (u) a suit for redemption of a mortgage which had been 
sub-mortgaged was rightly dismissed because the deceased mortgagee’s legal representatives 
had not been made parties. The judgment, however, says that there is no privity, 
between the mortgagor and the sub-mortgagee. This is not correct for there is privity 
of estate as they each have rights in the same property (v). The Rangoon High Court 
has, however, held that the right given to a sub-mortgagee is in default of payment. 
to sell the interest mortgaged to him and to sell it ‘through the medium of a court. He 
has no privity of contract or privity of estate with the original mortgagor (w). 


Muthu Vijia Raghunatha v. Venkatachallam (x) is an instance of a sub-mortgagee 
bringing to sale the interest of the mortgagor. This right was admitted by the Allahabad: 
High Court in the Full Bench case of Ram Shankar Lal v. Ganesh Prasad (y). It had 
been previously denied by the Allahadad High Court (z) owing to the erroneous inter- 
pretation put upon the word property as actual physical objects and not including. 
rights to and in physical objects. Indeed under this construction there could be no 
such transaction as a sub-mortgage; but the Allahabad Court had not carried their 
doctrine to this extremity, for it had held that when the mortgagee acquired the equity 
of redemption such accession enured for the benefit of the sub-mortgagee (a) and that 
a sub-mortgagee was entitled to redeem a prior mortgagee (b). 


Mortgage of moveable property.—The Transfer of Property Act refers to mort- 

of immoveable property (c) and the Indian Contract Act refers to pledges of move- 

able property. But neither Act deals with mortgages of moveable property. A mortgagee 
of moveable property is entitled to a decree for sale just as much as a mortgagee 
‘of immoveable property (d). A mortgagee of moveable property, if in possession 
has a right to sell the property without the intervention of the Court, if 
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alder proper notice the mortgagor fails to repay the mortgage money (e). But S, 8 is) 
delivery of possession is not necessary to constitute a mortgage of moveable 
property, and a hypothecation of moveable property though not accompanied with 
delivery of possession is vaild and recognized in Indian law (f). As a transfer of 
moveable property is not complete without delivery of possession, such hypothecations - 
hae been described as creating an equitable charge (g). For the same reason a mortgage m 
of moveables is liable to be defeated if the mortgagor in possession aells the goods to a MK 
bona fide purchaser without notice (A). On the same principlo a mortgagee of move- 
ables without possession has been postponed to a subsequent mortgagee with possession 
and without notice of the first mortgage (i). As between two mortgagees of moveables 
both without possession the mortgagee who came to court first haa been given priority ` 
on the principle qui prior est tempore potior est jure (j). As between a mortgagee of 
moveables without possession and a judgment creditor of the mortgagor it haa 
been held that the judgment creditor does not get priority over such a mortgagee 
merely by filing his application for attachment and that if the Portgagee takes possession 
before actual attachment, the judgment creditor gets no prior rights (b). In some cases, 
however, it has been held— it is submitted incorrectly—that the mortgage will prevail 
against a bona fide purchaser without notice (I). The preference given to 
the innocent purchaser is sometimes put on the ground of prevention of fraud and in 
Narasiah v. Venkataramiah (m) the Madras High Court said—‘ When goods are left in 
the possession of the mortgagor, a wide door is left open for fraud, and when the equities 
between the innocent purchaser and the mortgagee have to bo weighed, the preponder- 
ance must be given to the purchaser, Lor the mortgagee has by his omission to secure 
possession of the goods facilitated the commission of the fraud. In England mort- 
gages of chattels are generally governed by the Bills of Sales Acts, 1878 and 1882 as amend- 
ed by the Acts of 1890 and 1891 which contain stringent provisions designed to protect 
creditors and prevent fraud. 


No partioular formality is necessary in India for the creation of a security on moveable 
property and a parole mortgage of goods is valid. Order 34 of the Code of Civil Procedure 
does not apply to a mortgage of moveable property and so O. 34, r. 14 does not enable a 
‘mortgagee of moveable property who has obtained a personal decree for the mortgage 
money to sue afterwards on the mortgage (u). 
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86. Mortgage of moveables not in existence.—A mortgage of moveable property, 
58 (g), 59 -which is to come into existence in future, has also been recognized. Such mortgages are 
he equitable assignments fastening on the property when it comes into existence under 
the rule in Holroyd v. Marshall (o) and Collyer v. Issacs (p). Instances of such mort- 
VVV 
ture decree (s) or future dues for work to be done (t). Such mortgages cannot be 
forced against a purchaser for value without notice (u). It is, however, held 
that a mortgage of profits sccruing from year to year from immoveable property 
eg. profita from a sugar refinery is not valid as it is neither moveable property nor 
a goods (v). 

Pawn or pledge of moveables.—A pledge is a bailment of moveable property by 
way of security. Possession is given and the transaction involves a transfer of special 
property in the subject of the security. The distinction between a mortgage and a 
pledge is explained by Story i in his book on Bailments as follows: 


“A mortgage of goods is at Common Law distinguished from a mere pawn. By a 
grant or conveyance of goods in gage or mortgage the whole legal title passes condition- 
ally to the mortgagee ; and if the goods are not redeemed at the time stipulated the title 
becomes absolute at law, although equity will interfere to compel a redemption. But 
in 4 pledge a special property only, as we shall presently see, passes to the pledgee the 
general property remaining in the pledgor. There is also another distinction. In the 
case of a pledge of personal property the right of tke pledgee is not consummated except 
by possession ; and ordinarily when that possession is relinquishell, the right of the pledgee 
is extinguished or waived. But in the case of a cnortgage of personal property the 
right of property passes. by the conveyance to the pledgee and possession is not, or may 
not, be essential to create or support the title.” 


In a mortgage there is a conditional transfer of general title subject to being divested 
by a subsequent sale by the mortgagor to a bona fide purchaser without notice. In a 
pledge the pledgee is in possession and has a special property in the goods which he is 
entitled to detain to secure repayment. A subsequent pledge will have priority over a 
previous hypothecation (w). 


59. Where the principal money secured is one hundred 

rupees or upwards, a mortgage other than 

asama ae? When to be by a mortgaye by deposit of title-deeds can be 

effected only by a registered instrument 

eigned by the mortgagor and attested by e least two 
witnesses, 


_. Where the principal money deoured is less than one 
kundred rupees, a mortgage may be effected either by 8 
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ed instrument signed and attested as aforesaid, or 8. * 
1 in the case of a simple mortgage) by delivery of = 


propery: 


* Amendments.—The words “other than a mortgage by deposit of title d . 4 
inserted by the Amending Act 20 of 1929. The amendment makes no esik in 
the law. 


Before the Amending Act 20 of 1929 there was a third clause referring to mortgages 
by deposit of title deeds. This has been transferred to seo. 58. That clauso was as .. 
follows :— 


Nothing in this section shall be deemed to render invalid mortgages made in the 
towns of Calcutta, Madras, Bombay, Karachi, Rangoon, Moulmein, Basscin, Akyab 
and in any other town which the Governor-General in Council may, by notification 
in the Gazelte of India, specify in this behalf, by delivery to a creditor or his agent of 
documents of title to immoveable property, with intent to create a security thereon. 


Mode of transfer.—Besides doposit of title deeds there aro only two ways in 
which property may Wb transferred by way of mortgage, and those are: (1) Registered 
instrument and (2) Delivery of possession. As in the case of sales the first overlaps the 
second, for a mortgage for less than Ra. 100 may also be made by registered instrument. 
If the principal money gecured is les than Re. 100 a mortgage may be mado by delivery 
of possession. But of course this would not apply to a simple mortgage, for in such a 
mortgage the mortgagor does not Part with possession. A simple mortgage must always 
be registered (x). An oral mortgage effected by delivery of possession is entitled to 
precedence over a subsequent registered mortgage (y)-—sco seo. 48 of the Registration Act. 


Transfer when complete—In the absence of a contract to the contrary tho 
completion of the mortgage does not depend upon the payment of consideration. The 
transfer takes effect on the execution of the deed of mortgage (z), or where there is no 
deed, when possession is delivered. 


Principal money secured.—These words show that interest is not to be taken 
into account in estimating the amount secured (a). This is also the rule under the 
Registration Act. | 


Registered Instrument.—In tho oase oſ'a mortgage other than a mortgage by 
deposit of title deeds, if the principal money secured is Re. 100 or upwards, a = 
instrument is necessary. The deeds must be 4 

(1) nig by the mortgagor, 
(2) attested by at least two witnesses, ae 
(3) registered. a 

Signed by the mortgagor.—The section does not expresly empowe: the 

mortgagor to sign by an agent as does seo. 123 a donor. But this is implied (b). The 


. y v. Thasoor 
) 12 om Bye v * . (1911) l ag Danay. Y. 
w) Bahader nnn . an ie 
0 pakah 82 1 Pat. (b) De vn . 1 
* 10. 30, — si9 B. * 
tae See Sask Ea ʻ 


(a) % Ram y. Ban (1918) 11 AB, LJ. 06. . ASIN a 
aes | aoe 


THE TRANSFER OF PROPERTY ACT. 


8 may be made 8 a facsimile (e) or, it may be a mark 


of. an illiterate person (d). But a literate person cannot sign 


mark (e). 


by making a 


Attested.—The requisition as to attestation was first made by this Act (f). It “is 
n now clear that the requisition applies to anomalous mortgages and this was so 
decided (g) before anomalous mortgages were included in the definition in seo. 58. The 
word “ attested ” is now defined in sec. 3 of the Act and as the definition requires that 
attestation shall be by two or more witnesses, the requirement of at least two 


witnesses in this section seems superfluous. 


The definition includes attestation on admission of execution and is retrospective : 


see note Attested under sec. 3. 


The attesting witness must sign in the presence 


of the executant (4); otheywise the deed is not validly attested even ENE tho 


attestor did actually witness execution (i). 


If the witness signs before execution of the deed, that is no attestation (j). 


In some cases it has been held that the signature of the Registrar on the endorsement 
of registration can be treated as an attestation (k); but this would depend upon whether 
he signed in the presence of the mortgagor (l) and there are decisions to the contrary (m). 
The attesting witness must sign as a witness to execution. When*a Hindu husband signs 
a deed of sale or mortgage executed by his wife to exgress his approval, that is not an 


attestation (n). 


witness even though he may in fact have witnessed execution (o). 


Accordingly a scribe who signs the deed as writer is not an attesting 


Some cases allow 


it to be proved by evidence that a scribe who has signed as & writer did so with the 


(e) Nirmal Chunder v. Saratmoni (1898) 25 Cal. 
911 (a case of a will). 


(d) General Clauses Act, s. 3 (52); Govind v. 
Bhau (1916) 41 Bom, 884, 39 LC. 61. 


(e) Sadananda Pal v. E 1905) 82 Cal. 
1 650 [Criminal a ia ‘ 4 
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v. Sankara (1921) 44 Mad. 
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intention of witnessing execution (p). But other cases will not permit this and the scribe 
must have signed as an attesting witness in order to be treated as such (¢). 


An illiterate pemon may attest the signature of the executant by making his 
mark (r), or the soribe may sign for him if so authorized (s), but not otherwise (t). 


A party to a deed cannot be an attesting witness, for the object of attestation is 
A person interested in money advanced | 
may be an attesting witness if he is not a party (v); and the person who advanced the 


protection against fraud and undue influence (u). 


money may attest a mortgage in favour of his benamidar(w). A scribe who has signed on 
behalf of a party, e.g., an illiterate mortgagor cannot be an attesting witness, for that 
would amount to attestation of his own signature (x). But where an illiterate mort- 
gagor has made his mark himself and the scribe wrote a description of the mark beside 
it he was held to be competent to sign as an attesting witness (y). 


Proof of an attested instrument is acoording to soos. 68 to 71 of the Indian Evidence 
Act. The amendment of sec. 68 by Act 31 of 1926 makeseit unnecessary to call any 
attesting witness in the case of a mortgage deed unless the execution of the mortgage 
by the person by whom it purports to have been executed (2) is specifically denied. 
If execution is specifically denied, one attesting witness at least must be called to prove 
the deed if there be oge alive and subject to the process of the Court. This is 
not necessary if execution is admitted (a); and the admission must be not only 
of execution but of due execution (b); for an admission will not render valid a 
document which the evidence showsso be invalid in law (c). But even if execution is 
admitted it is still ineum dent on the plaintiff to prove the mortgage in the form prescribed 
by 8. 50, d. e., he must prove that it was attested by at least two witnesses (d). In a 
case from Patna a pardahnashin lady admitted execution of a deed of mortgage, and the 
Patna High Court relying on sec. 70 of the Indian Evidence Act held the deed proved 
although the attesting witnesses were on the other side of the purdha and did not actually 
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seo her sign (e). But the Privy Council reversed the decision saying that sec. 70 
of the Evidence Act only applied to a document that was duly attested, and that as 


~ the mortgage deed was not attested within the meaning of sec. 59 of the Transfer of 


Property Act, it was invalid as against her in spite of her admission (f). The admission by 
one mortgagor will not dispense with the necessity of proof as against the other (g). It 
matters not that the unattested deed has been put in without objection in the lower 
Court, for sec. 59 enacts a rule of law and not a rule of evidence (A); but if the objection 
involves a question of fact it cannot be raised in second appeal (i). If the attesting 


Wwitneeses are dead their signatures can be proved by evidence of handwriting (j). 


If attestation is invalid the deed cannot operate as a mortgage. Nor can it operate 
as a charge, for the words in sec. 100 and the transaction does not amount to a mortgage 
do not mean that a transaction which purports to be a mortgage becomes, by reason of 
defective execution a charge (k). But the invalidly attested deed is admissible as evidence 
to the personal covenant to pay (l), and if there is no personal covenant, the obligee may 
sue for compensation or putsue his remedy under seo. 68 of the Act, for the Privy Council 
said that the position of the mortgagor under this section cannot, by reason of the 
non-attestation of the deed, be better than it would have been if the mortgage had been 
duly attested ” (m). But if the deed is validly attested it cannot be proved except by the 
strict mode of proof required by seo. 68 of the Indian Evidene» Act, and in default of 
such proof it cannot be used even as evidence of the personal obligation (n). 


Registration.—Before the Act a mortgage yas not required to be in writing and 
usufructuary mortgages in the mofussil were generally made without writing by simple 
delivery of possession (o). The Act as originally enacted made registration compulsory for 
all mortgages of Rs. 100 and over, but as to mortgages for less than Rs. 100, allowed either 
an instrument registered or unregistered or an oral transfer by delivery of possession 
where the mortgage was not a simple mortgage. This corresponded with the provision 
for optional registration in the Registration Act of 1877. And under both Aots interest 


(e) Mat. Hira Bibi v Ramdhan Pal (1922) 6 Pat. Param Hane v. Randhir (1916) 38 All. 
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was not calculated in computing the value of the security (p). A simple mortgage for 
less than Ra. 100 could therefore be made by an ae a (g). 
But the word registered was inserted. in the second clause of sec. 59 by Act 6 of 
1904 which came into force on the 11th March 1904. The amendment was made because ` 
the rule of priority of registered over unregistered instruments enacted in sec. 48 of tho. 
Registration Acts had been construed by the Courts as subject to the dootrine of notice, 
This doctrine had been expressly abolished as regards the carly Registration Regulations 
by Act 1 of 1843, but the Courts treated it as revived as subsequent Registration Acts " 
did not expressly exclude it (r). The Legislature considered that the application of the ` 
doctrine of notice opened. the door to perjuries and other malpractions and virtually 
abolished it by requiring all deeds of mortgage to be registered. The Amending Act 8 of 
1904 thus abolished optional registration as regards mortgage deeds and the competition 
between registered and unregistered deeds under sec. 50 of the Rogistration Act cannot 
arise in respect of instruments of mortgage executed after the lith March 1904. Such 
competition may, however, still arise in places where the Transfer of Property Act is not 
in force. In the Punjab a mortgage for lees than Ru. 100 may be made by unrogistored 
instrument. The Lahore High Court has held that a subsequent registered mortgagee 
loses priority over a previous unregistered mortgagee if he receives notice of it 


before registration of hi} mortgage, even though he had no notice of it at the time 
of execution (s). 


Registration must be valid.-,The registration must be valid according to the 
law in force in British India. — section 3. Thus if the property is so incorrectly desoribed 
that it cannot be identified (t), or ghen the registration has proceeded on a misdesorip- 
tion which is a fraud on the law of registration (u); or when the deed is registered in a 
circle in which the property is not situate (1) or an infinitesimal property not really intended 
to be transferred is inverted in the deed only for the purpose of creating jurisdiction in the 
registration district where the properties really intended to be transferred are situate (w) 
or is not presented for registration by the proper person (æ) the mortgago is invalid. 


Registration, if invalid.—A mortgage deed invalid for want of registration cannot 
operate as a charge (y), but it would be adimissible in evidence for a collateral 
purpose to prove the nature and character of the possession under the Privy Council 
ruling in Varatha Pillai v. Jeevarathammal (z). Following this ruling the Madras 
High Court allowed a plaintiff to sue on title for possession after he had excouted a 
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„Jn an Allakahad case (e) a defendant who had been 12 years in possession 
Vander urufruotuary mortgage which was invalid for want of registration was held 


x 80 have ‘acquired a legally operative mortgage by adverse possession. Under sec. 53A 
‘ghana ‘the proviso to sec. 49 of the Registration Act, a mortgage invalid for want of 
| “Kamdi is available to usufructuary mortgagee to protect his possession, | 


ch... 


Again an unregistered mortgage deed though invalid as a mortgage may be used to 
prove the debt. It has been held that if the personal covenant te pay is separable from 
“the creation of the security it may be used to support a personal claim for the debt (d): 
but not if the transaction is indivisible and if the loan and the mortgage cannot be 
separated (e). Two Madras cases to the contrary are, it is submitted, unsound, In 
one (f) the mortgage bond was not admitted even as evidence of an express contract to 
‘pay contained in the deed and in the other (g) it was not admitted even as evidence 


of a stipulation to pay compound interest. 
ä e 


Effect of registration.—A mortgage does not become complete and enforcible until 
it is registered. Therefore if a mortgage is impeached as a fraudulent preference, the 
time of three months under sec. 54 of the Provincial Insolvency Act runs from the date of 
registration (h). But registration does not suspend the operatjon of the mortgage and 
under sec. 47 of the Registration Act, as soon as it is registered it takes effect from the 
date of execution. Therefore if the property is attached after the date of execution of 
a mortgage, but before the date of registration, the mortgage will not be invalid as 
against claims enforcible under the attachment (i). This ia because an attachment 
does not affect a subsequent alienation. 2 


“When the mortgage and the terms of the mortgage are admitted in the pleadings it 
has been held that a suit for redemption will lie even though the deed is not registered (j). 
On the other hand, if a person suing to enforce a claim arising out of a mortgage admits 

that the deed of mortgage has been altered by a subsequent verbal arrangement, he can 
neither prove the verbal arrangement, nor succeed on the footing that the transaction is 
governed by the mortgage (x). | 
Extent.—This section does not apply to territories excluded from the operation 
of the Registration Act—see sec. 1. It has been extended to cantonments. by sec. 287 
of the Cantonments Act 2 of 1924. 3 ; 
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RIGHTS AND LIABILITIES OF MORTGAGOR. , Mi 
= Moveables.—The section has no application to a’ mortgage of moveable proj 8 
An of moveable property does not require registration or attestation (). 


clear that the words mortgagor "’ and mortgagee "° include all persons deriving MA 
under them as in the English Statutes (m). These words were so usod even before thé | 
amendment (n). The Privy Council in Muhammad Sidig Khan v. Muhammad Nasir. | 
ullah Khan (o) treated tho words as including the heirs of the mortgagor and of the morte 

gagee. The word mortgagor,” however, docs not include a transferee of the mortgagor. 
in sec. 68 (a), as the transferee of the mortgagor is not bound by the mortgagor's personals 


covenant (p). This is shown by the words ‘‘m@rtgagor himself" used in 
that section. But in clause (c) of that section, a subsequent purchaser would be 
included (g). ; 


Nights and Liabilities of Mortgagor. 


60. At any time after the principal money has become 
» due, [pp. 407-409], the mortgagor has a 
eden of mortgagor to right, on payment [p. 409] or tender, 
at a proper time and place, [p. 412] 
of the mortgage-money, Ip. 4/2] to require the mortgagee 
(a) to deliver to the mortgagor the mortgage deed and all docu- 
ments relating to the mortgage property which are in the 
possession or power of the mortgagee [pp. 412-413], (b) where the 
mortgagee is in possession of the mortgaged property, to 
deliver possession [y. 412] thereof to the mortgagor, and (c) 
at the cost of the mortgagor either to retransfer the mo 
property to him or to such third person as he may direct, or 
to execute and (where the mortgage has been effected by a. 
registered instrument) to have registered an acknowledgment 
in writing that any right in derogation of his interest trans- 
ferred to the mortgagee has been extinguished [p. 413]: 


Provided that the right conferred by this section has not 
been extinguished by the act of the parties [p. 4/3] or by 
decree of a Court [pp. 416-418]. E 
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be right conferred by this section is called a richt to 
sem and a suit to enforce it is called a suit for * 
9.479. 4 „ 
"Nothing in this section shall be deemed. to render invalid 
“any provision to the effect that, if the time fixed for payment 
of the principal money has been allowed to pass or no such time 
s been fixed, the e mortgagee shall be entitled to reasonable 
"H jotioe ‘before payiiient or tender of such ꝛ money [p. 420]. 


Nothing i in this section shall entitle a person interested in 

. a share only of the mortgaged property to 

— tion of portion er redeem his own share only, on payment of 

f a proportionate part of the amount remain- 

ing due on the mortgage except only where a mortgagee, 

or, if there are more mortgagees than one, all such mortgagees, 

has or have acquired, in j ole or in part, “the share of a 
“ mortgagor [pp. 420-428]. 


Amendments.—The section has been amended by Act 20 of 1929. The word 
“due” in the section has been substituted for the word “ payable” in order to make 
it clear that a mortgagor cannot redeem within the teren of the mortgage. 


The words to deliver to the mortgagor the mortgage deed and all documents 
relating to the mortgaged property which are in the possession or power of the mortgagee 
have been substituted for the words ““ to deliver the mortgage deed, if any, to the mort- 
gagor. The requisition for the delivery of the mortgage deed was inadequate, for the 

‘mortgagee when redeemed is under an obligation to deliver up not only me mortgage 
deed but all documents relating to the mortgaged property. 


In the second paragraph the word ““ decree” has been substituted for the word 
oder.“ This is because the amendments made in Order 34 of the Code of Civil 
Procedure, 1908, show that the right of redemption is extinguished by a deoree. 


In the last paragraph the word only has been inserted to overrule cases which 
have erroneously held that a surrender by a mortgagee of a part of his security destroys 
the integrity of the mortgage, and justifies partial redemption; See note jd Partial 
N „ Redemption.” 
A Amendments whether retrospective. This section is not specified ir in. sc. 63 of 
the Amending Act 20 of 1929 as a section in which the amendments shall not ha ve retros- 
poestivs effect. But the Calcutta High Court has in effect held thet the amended; section 
k 7 not retrospective (r). 

. Right of redemption.— The mortgagor's right of E PE ae the ‘date fixed 
for payment, is called in English law the equity of redemption. The term indicates that 
the right was a creation of the Courts of Equity which, while giving relief ag 
_ allowed the right to continue even after default on due date. It also indicates that the 
wee bad an estate in land (s) and the phrase is therefore gen y weed in India 
e 1 —— —— — — 
— 9 Ne WAB 4. C0. 285. 
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REDEMPTION: - , * 
: with some rights of ownership and the right „ a right which he exercises . 
virtue of his residuary ownership to resume what he has parted with. The section af 
“a right of redemption in all mortgages and thus carries out the aay “manapa na of the ~ 
Privy Council in Thumbuewamy’'s cane (t) that the Legislature should 
a right of redemption in mortgages by conditional sale. In India this ‘alien 
is, however, a statutory and, therefore, a legal right as stated by the judiciél committee. ' 4 


The section is not prefaced by any such words as in the absence of a contract to 
the contrary.” The right of redemption is therefore a statutory right which cannot be 
fettered by any condition which impedes or prevents redemption (u). Any such condition: 
is void as a clog on redemption. A mortgagee’s suit for sale was compromised. on: 
terms that the mortgagor should pay within a specified time and that in default the | 
mortgagee should take possession as usufructuary mortgages; and that thereafter _ 
the mortgagor should have a right to redeem at any time by taking out exeoution. 
The Madras High Court held that this term of the consent decree was invalid asit 
had the effect of reducing the time for redemption from 60 to 3 years (v). On 
appeal to the Privy Council the point did not arise as their Lordships held that on a 
proper construction of the deoree it did not exclude the mortgagor's remedy bysu it (w). 
The section further explains when the right of redemption arises: how the right of 
redemption is exercised and what the mortgagor's rights on redemption are. 


Right of redemption and right of foreclosure co-extensive.—The mortgagor's: 
right of redemption and the mortgagee's right of foreclosure or sale are co-extensive. 
When the mortgagor's rjght to rededin accrues, the mortgagee has a right to enforce his 
security (x). But the rule may be limited by the terms of tho mortgage and if the limita- 
tion is not oppressive or unreas8nable it will be given effect to. Thus when a mort ` 
gage for a fixed term provided that the mortgagee might sue for sale before the 
expiry of the term if his security were jeopardised, it was held that the right of 
redemption was not accelerated (y). 


Clog on Redemption.—A mortgage being a security for tho debt the right of 
redemption continues although the mortgagor fails to pay the debt at due date. Any 
provision inserted to prevent, evade or hamper redemption is void. This is also implied 
in the maxim once a mortgage always a mortgage (z). Collins, M. R., in Jarrah 
Timber & Wood Paving Corporation v. Samuel (a), approved and adopted the following 
extract from a judgment in an Irish case (b): 


It is tha right of a mortgagor on redemption, by reason of the very nature of a 
mortgage, to get back the subject of the mortgage... to hold and enjoy as he was 
entitled to hold and enjoy it before the mortgage. If he is prevented from doing 
so, that which he is entitled to on redemption is prevented, and to constitute 
such prevention it is not necessary that the subject of the mortgage should be 
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80 ‘charged with . causes the Ponka If he be so prevent 
fact, the equity, of redemption is affected by what, whether very aptly 
t, has beepalways t termed ‘a clog.’ ” 


In this case a company borrowed money on the security of their debenture uka wi 

* oonditiom that the debenture holders shonid have an option of purchasing the stock 
40 per cent, of its price within twelve months. This condition was held to be void as a ol 
on redemption. This decision was affirmed by the House of Lords (c). Both Lo 
„ Halsbury and Lord Macnaghten regretted the application of the rule, the latter sayi 

4 ; that the directors of a trading company in search of financial assistance were in a ve 
different position from that of an impecunious land owner in the toils of a money lend: 

- The rule of equity was based on the assumption, which was perhaps true when the usu 
laws were in force that the mortgagor and mortgagee did not contract on equ 
terms (d), but it was so well settled that their Lordships were constrained to follow 


The doctrine does not apply if the transaction is not in its essence a mortgage. Th 
where the transaction gives ar option to purchase property, the sole consideration bei 
the loan of a sum of money secured on the property during the continuance of the optio 
the transaction is the sale of an option, the consideration being the use of the money fr 
of interest (e). 
The doctrine applies to anomalous mortgages. There were some decisions to tl 
contrary when the definition of anomalous mortgages was in a later section (F); bi 
these are overruled by the decision of the Privy Council in Mohammed Sher Khan ` 
Seth Swami Dayal (g). Even before this decision the doctriye was applied to simp 
7 mortgages usufructuary which were not then classed as pnomalous (h). 


The doctrine of a clog on redemption has been applied as a rule of justice, equity an 
good conscience in a province where the Act is not in force (i). In the Act it is implie 
by the omission of words in the absence of a contract to the contrary.” The right 
redemption is therefore a statutory right which as Lord Macnaghten said in Noakes . 
Co. v. Rice (j ) is of the very nature and essence of a mortgage and inherent to the thin 
itself. The right of redemption cannot be controlled by any agreement made as pal 
of the transaction of mortgage. But after the mortgage, the mortgagor may deal as b 
pleases with his property, and so the maxim once a mortgage always a mortgage he 
no reference to agreements subsequent to the mortgage. Thus in Reeve v. Lisle ( 
the defendant mortgaged a ship and other property to the plaintiffs on the 23rd of Apri 
1896, for a term of two years. He could not pay at the expiry of the term and anothe 
agreement was come to in July 1898 giving the plaintiff an option for five years to g 
into partnership with the defendant and if he did, he was to release the mortgage del 
Ss the property was to belong to the partnership in equal shares. The plainti 
"exercised the option in 1900 and the defendant resisted it on the ground that it was 
log. It was held that the agreement was independent of the mortgage and not a clog 
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Vaughan Williams, L. J., said—*the mortgagee cahnọt, ul the moment when he is lending 
his money and taking his security, enter into an agreement the effect of which would be 
thet the mortgagor should have no equity of redemption.. But there is nothing to 
preyent.that being done by an agreement which in substance and in fact is subsequent 
to and independent of the original bargain.” The agreement though made at the ame 
time may not be part of the mortgage transaction. Thus in De Beers Consolidated MU 
v. British South. African Co. (i) the mortgagee advanced a loan under an agreement by 
which they agreed to accept in gatisfactiom of the loan future debentures of the mortgagor 
company in case the company should in the future issue debentures. There was also 
a stipulation that in consideration of the loan the debtor company granted the creditor « 
company an exclusive right to work in perpetuity all the diamond bearing land in their 
territories. The company did issue mortgage debentures which the creditor company 
- These were afterwards redeemed and the debtor company then claimed that 
the right to work the diamond bearing land ceased as it was a clog on the right to redeem. 
But the Court decided that the grant of the land formed no part of the mortgage transace t 
tion, for when it was made the debtor company was under no obligation to issue mortgage 
debentures. What is, or, what is not, a clog on the equity of redemption is a question 
of fact in each case. These are the general principles and the following are inatances of 
their application. 
® * 
Condition of sale in default.— A condition converting a mortgage into a sale la | 
invalid as a clog on the equity of redemption. In Vernon. v. Bethell (m) Lord Henley 
said—‘‘ This Court, ag a Court of fonscience, is very jealous of persona taking securities - 
for a loan and converting such securities into purchases. And therefore I take it to be 
an established rule, that a mortkagee can never provide at the time of making the loan 
for any event or condition on which the equity of redemption shall be discharged and 
the conveyance [made] absolute. And there is great reason and justice in this rule, fr 
necessitous men are not, truly speaking, free men, but to answer a present exigency, will | 
submit to any terms that the crafty may impose upon them.” A condition that if we do 
not pay your amount by the due date, we agree to this document being treated as a sale | 
deed was held to be a clog on the equity of redemption and the document was held to 
be a mortgage (n). An agreement that in default of payment on the date fixed.the 
mortgagor shall sell the property to the mortgagee at a price to be fixed by an umpire is 
invalid as a clog on the equity of redemption (o). So aleo is a condition in a usufructuary | 
mortgage for a fixed term that in default it should work itself out into a sale (p), or 
that part cf the land mortgaged should not be returned on redemption (g) or that the 
mortgagor shall not be entitled to get possessidn of the property mortgaged under a previous 
usufructuary mortgage unless he paid the money duc under the subsequent 
mortgage (r). Such a condition is in fact a condition preventing redemption, 
An English illustration is the case of Salt v. Northampton (Marquees) (s). The mortfagor 
secured an advance from the trustees of an insurance society on the mortgage of a 
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bali “revpralonary interest to which the mortgagor was entitled contingently on his 
surviving his father. The trustees also effected an insurance on the life of the mortgagor 
against that of his father for an amount equal to the loan, plus premia, plus interest 
: and it was agreed that this policy should be assigned to the mortgagor and be his property 
tif he paid the debt in his father’s lifetime, and that it should belong to the mortgagee 
a 2 tha mortgagor died before his father. The mortgagor paid nothing and died before his 
father. The policy was treated as part of the security and.the agreement that it should 

be the property of the mortgagee was set aside as a clog on redemption. 


Subsequent sale valid.—A condition of sale is a clog, if it is part and parcel of the 
mortgage transaction. But subsequent to the mortgage the mortgagee may stipulate 
for the purchase of the property from the mortgagor (t). In Shankar Din v. Gokal 
Prasad (u) thé Privy Council said that there was nothing in law to prevent the parties 
to a mortgage from coming to a subsequent arrangement qualifying the right of redemp- 

tion. A separate transaction dehors the mortgage is not a clog and may have the effeot 
of extinguishing the equity di redemption (v). 


Illugfrations. 

| (1) A mortgaged his land to B with possession for 5 years the rents and profits 
to be set off against interest. The mortgage further provided thet if the mortgage was 
not redeemed within a period of 20 years from due date, the mortgagee should treat the 
land as sold to him absolutely. This provision was invalid as a clog on the equity of 
redemption and the mortgage was redeemable egen after the period of 20 years: 
_ . Vaddipartht Narayanamurthy v. Appalanarasimhulu (1921) 44 Mad. L. J. 563, 68 

I.. 717, (21) A.M. 517. * 


(2) A mortgaged his land to B with possession and the mortgage provided that in 
default of redemption after 20 years B should be owner of half the land. This provision 
+ was a clog on the equity of redemption. But four years after the expiry of the period 
of 20 years while B was still in possession, A executed a deed by which half the land was 
i , conveyed to B, and B released the other half from the mortgage. This was an arrange- 
mend for the discharge of the mortgage and was valid: Shankar v. Yeshwant (1920) 22 
Bom. L. R. 965, 58 I. O. 384. 


In a case where the mortgage provided that in default of payment the mortgagee 
should become absolute owner and the mortgagor in ignorance of his rights surrendered 
the land to the mortgagee the Court could give no relief. This was really a surrender 
subsequent to the mortgage which the Court could not set aside as there was no 
fraud (w). But a mere admission that the mortgagee has become owner will not destroy 
the equity of redemption (x). Nor is the mortgage extinguished by an understanding 
tha the mortgage has been converted into a sale if such understanding and conduct 
f is solely due to the gahan lahan clause and not any transaction independent of the 
| 


mortgage (y). 


Condition postponing redemption in case of default.—Such a condition is a clog 
on the equity of redemption and is invalid, In Mohammed Sher Khan v. Seth Swams 
Dayal (z) the mortgage was for a term of five years with a condition that if the money 
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‘was not paid the mortgagee might enter into possession for a period Of twelve years 
during which the mortgagor could not redeem. The Privy Council held that the 
condition hindered an existing [right to redeem and was therefore invalid. 
. Again a condition that in default the mortgage should ‘be renewed for a period of 40 
years is invalid (a). The Allahabad High Court has said that no hard and feat rule 
can be laid down as to what is an improper restraint on alienation and upheld 6 
condition that in default of redemption on due date the mortgage should not 
be redeemable for a further period of twenty years (b). It is submitted that this deciaion 
is inconsistent with Mohammed Sher Khan's case (c). In a Bombay case (d) the mortgago 
was fora term of 21 years in order that the mortgagee should plant an orchard, but there 
was a condition that in default of redemption at the expiry of 21 years the mortgagee 
should be allowed to retain possession as long as the trees bore fruit. The condition was 
not enforced as the mortgagor was an aa within the Dekkan Agriculturiste’ 
Relief Act. 


Penalty tn case of default.—A 8 for a pedalty in case of default is 
relieved against. Thus a stipulation that in case of default one murra of rice was to be 
paid for every rupee of the debt was set aside as unreasonable (e). But if there is no 
question of penalty, stipulations for enhanced interest or for compound interest from dato 
of defaultare valid (f); but if the original rate of interest ia high, a stipulation for oom- 
pound interest in default may be a penalty (g). A stipulation for enhanced interest 
from the date of the bond would always be a penalty (4). See Pollock and Mulla's 
Contract Act 6th Ed., pp. 436-454. „If there is no undue influence or unfair dealing a 
high rate of interest is fiot a clog (i). The Court cannot, except under the provisions 


of the Usurious Loans Act 10 0% 1918, give relief against exoosxsivo interest (Jj). Bus 


24 per cent. with six monthly rests in a deod of further charge has been relieved 
against (k). A usufructuary mortgagee may of course atipnlate for interest as woll aa 
profits (i). 

Restraint of alienation.—A condition restraining alienation by tho mortgagor 
is a olog on the equity of redemption, for it will not recognize the tranaforeo as having 
acquired the right of redemption (m). So also is a stipulation that the mortgagor shall 
redeem without having recourse to a loan from anybody (n). But a stipulation that the 
mortgagor might redeem before due date, if he could do so without alienating other 
property was upbeld as a special concession personal to the . and not available 


to his assignee (o). 
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Long term.—A long term for redemption is not necessarily a clog on the equity of 
redemption. Indeed a long term may suit both parties, relieving the mortgagor of the 
necessity of finding another creditor, and being a long term investment for the mortgagee. 
In England there is no reported case in which a restriction for more than seven years has 
been upheld (p), and a restriction for twenty years has been held, in conjunction with 
other circumstances, to be a clog on redemption (g). But in India terms of much 
greater duration have been allowed (r) though 200 years have been held to be a olog. (s). 
But if there are circumstances which indicate that the length of term is unreasonable 
or oppressive, redemption, has been allowed before the expiry of the term (t). 


Illustration. 

A mortgaged his property to B by an usufructuary mortgage for a term of 101 years, 
The mortgage provided that A should be liable for interest at 81 per cent. and that B 
should take the rents and profits ; that if the rents and profits exceeded the interest, B 
should take the surplus but that if the rents and profits were less than the interest, A was 
liable for the deficit: and that at the expiry of the term A should be entitled to redeem 
on payment of three times the principal money. These provisions rendered redemption 
onerous and difficult without any corresponding benefit to the mortgagor. A was 


entitled to an account and redemption before the expiry of the term: Abdul Hakim v. 


Sajjad Husain (1923) 26 O. C. 209, 74 I. C. 304, (23) A. O. 209. 


On the other hand the Allahabad High Court has held that a long period even 
though coupled with onerous and oppressive terms affords no ground for interference 
unless there has been coercion, fraud or undue influence (u). «In another case the same 
High Court held that a condition in a mortgage that if the mortgagee constructed a new 
building by demolishing an old one which was a kutcha structure, the mortgagor would 
pay the cost of its construction at the time of redemption was not a clog (v). 


If there is a long term without a mutual provision for the centinuance of the loan, 
as when the right of redemption is postponed and the mortgagee is given the right to call 
in his money at any time, the stipulation for postponement becomes unilateral, void of 
consideration and invalid. This is because the right of redemption and the right for 
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foreclosure are coextensive (w). So an arbitrary stipulation that the mortgagor shall 
redeem only when the mortgagee demands his money is void (z): and a covenant by the 
mortgagor for the perpetual renewal of the mortgage is inoperative (y). 


In Hira Kuar v. Gambhir Singh (z) a mortgage for aterm of 40 years stipulated 
that in default of payment of interest for any one year, the mortgagee would be entitled 
to sue at once for the mortgage money and it was held that this provision gave tho 
mortgagor a right to redeem before the expiry of the fixed period. But a right to sue 
for the mortgage money in case the security is endangered is not oppressive ao as to 
accelerate the right of redemption (a). It has been said that a long term in a usufruc- 
tuary mortgage is less likely to operate as a clog on redemption, as redemption is effected 
on payment of a fixed sum and there is no danger of arrears of interest oxoeeding the 
value of the property (b). A stipulation postponing redemption for a period of 40 years 
with a condition that in default of redemption on a particular day the mortgage would be 
renewed for another period of 40 years was held to be a clog on redemption (c). So also 
a term of 95 years with a condition that interest should be paid only with the principal (d). 
A condition that a usufructuary mortgage should be redeemed on a particular day 60 
years later and on no other day is void as a clog on redemption (e), A covenant ina 
mortgage for possession for 51 years, together with a high rate of interest and also u 
covenant that the expenses of repairs to be added to the mortgago- money were not held to 
be a clog on redemption (F). 


Collateral benefit to the mortgagee.— The rule in English law with reference to 
covenants securing a collateral benefft to the mortgagee used to be very much stricter than 
it is now. The Master of the Rolls in Jenninga v. Ward (g) said A man shall not have 
interest for his money and a coflateral advantage besides for the loan of it, or clog the 
redemption with any by-agrecment,”’ and Lord Eldon in Chambers v. Goldwin (h) said 
that a mortgagee cannot stipulate to be a receiver of rents or profits with a commission 
and that the Court protected tho mortgagor not only against usury but anything tending 
to usury and oppression. At the time these cases were decided the usury laws were in 
force and it was perhaps necessary to defeat every device for evading them. But the 
usury laws were repealed in 1854 (i) and after that there could be no valid reason why a 
mortgagee instead of stipulating for a high rate of interest should not stipulate for lower 
interest and some collateral benefit such as a commission. But the same course of 
decisions continued and in Broad v. Selfe (j) a covenant to employ tho mortgagee as 
auctioncer was held to be a clog on redemption. However, in Mainland v. Upjohn (k) 
8 mortgagee had been allowed a commission for making the loan, this being only a way 
of securing a return for the use of money, and in Bigga v. Hoddinott (L) restriction on 
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the purchase of beer from any one but the mortgagee during the term of the mortgage 


of a public house was held to be valid. The disability of solicitor mortgagees charging 


for costa was removed by the Mortgagees Legal Coste Act, 1895 (m). At last the point 
“went to the House of Lords in the case of Noakes & Co. v. Rice (n). ‘A brewer mortgagee 
of a public house had stipulated that the mortgagor should buy all the beer consumed 
on the premises from him. It was held that the. tie was valid during the continuance 
of the mortgage but on redemption the mortgagor was entitled to a reconveyance of the 
property free from the tie. Lord Macnaghten said—‘‘ redemption is of the very nature and 
easence of a mortgage, as mortgages are regarded in equity. It is inherent in the thing 
itself. And it is, I think, as firmly settled now as it ever was in former times that equity 
will not permit any device or contrivance designed or calculated to prevent or impede 
redemption. It follows as a necessary consequence that, when the money secured by 
a mortgage of land is paid off, the land iteelf and the owner of the land in the use and 
enjoyment of it must be as free and unfettered to all intents and purposes as if the land had 
never been made the subject of the security.” Thus the agreement conferring a collateral 
benefit on the. mortgagee wes not enforceable in so far as it extended beyond the period 
of redemption. This was followed in Bradley v. Carritt (o) a contract for the employment 
of the mortgagee as broker for the sale of tea and Lord Macnaghten definitely laid down 
the rule that the collateral advantage came to an end when the mortgage debt was 


paid. ‘ 


The rule therefore seemed to be as laid down in Noakes v. Rice and Bradley v. Carritt 
that the collateral advantage whether it affected tha mortgaged property, as in the first 
case, or the mortgagor personally as in the second case came to an ond when the mortgage 
debt was discharged. But the point came up again before the House of Lords in 
Kreglinger v. New Patagonia Meat & Cold Storage Company Lid.(p). This was a mortgage 
by a meat preserving company to a firm of wool brokers and the mortgagees stipulated 
for a right of pre-emption of sheep skins sold by the company. It was held that this 
right of pre-emption was enforceable notwithstanding that the loan was paid off. This 
case decides that the mortgagee can stipulate for a collateral benefit to endure beyond 


| redemption subject to three conditions: (1) that it is not unfair or unconscionable, 


12) that it is not in the nature of a penalty clogging the equity of redemption, and (3) 
chat it is not inconsistent With or repugnant to the contractual or equitable right to 
į redeem. This case restores freedom of contract between the mortgagor and mortgagee ; 

vit; as Strahan observes, though it is favourable to financial interest, it leaves the law 

more uncertain than it was before. Does it apply only to personal undertakings as in 

Bradley v. Carriitt (q) or to undertakipgs affecting the mortgaged property as in 
| ahaaa v. Rice (r)? Does it apply only where by the terms of the mortgage the 
‘mortgagor is not entitled to a reconveyance until after the stipulation has been fulfilled ? 

Yee the rule that the mortgagor is entitled to recover the property free from all 


encambrances created by the mortgage abolished ? 


Following Kreglinger’s case a provision that debenture holders should receive a 
share of the surplus profits in a winding up was held in Re Cuban Land 
Oo. (8) to be a collateral benefit that was not a penalty clogging the equity of 
redemption. 


In India a collateral advantage that extends beyond the period of redegaption is 
invalid. Sargent, C.J., set aside a permanent lease granted by a mortgagor to a 
mortgagee on the ground that the parties were not in a position to deal on equal 


(m) 58 & 59 o. (e) (1903) A. O. 253. 
8 8 (1908 en (r) (1002) A. C. 24. 


1814 A. O. 26. (a) (1021) 2 Ch. 147. 
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terms (t). A condition that after redemption the mortgagee should continue in ee 
as a permanent tenant is invalid as it prevents the mortgagor back the 


free and unfettered (u), while a ‘lease by a mortgagor to a mortgagee to last during ihe 


pendenidy “of thé mortgage is valid (v). But in another case (w) the Bombay High 
Court held that an agreement to pay remuneration to a mortgagee mill manager was 
not a clog on redemption although the same Court had said seven years previously 
apparently with reference to the early English cases that it was a well established 
principle that a mortgagee cannot charge for his personal services (z). In Chalikané 
Venkatarayanim v. Zamindar of Tuni (y) the Privy Council held that an agreement 
that a mortgagee in possession should chargo a fixed sum annually for repaira and 
contingent charges was not a clog on redemption. 


In Oudh a stipulation that the mortgagor should pay on redemption “ deorha,“ 
i. e., the principal and half as much again, bas been held to be valid (2). 


A condition for pre-emption in favour of the mortgagee ip, it is submitted, a clog on 
redemption, for the mortgagor geta back his property on redemption fettored with this 
stipulation (a). The cases on the subject are not consistent. In a Madras case (b) 
Bashyam Ayyangar. J., suggests that if the price is not fixed and if the right of 
pre-emption does not ogntinue after redemption thero is no clog, as the mortgagor may 
sell or not as he pleases. The Allahabad and Patna High Courts have said of a 
covenant for pre-emption at a fixed price that the covenant for pre-emption was onforoe- 
able if the bargain was not uncongcionable and if the right did not continue after 
redemption (c). The Calcutta High Court has held that a stipulation for pro-emption is 
valid and not contrary to public pplicy (d). 


The Madras High Court has observed that the relaxation of the rule of oquity in 
Kreglinger’s cass does not affect the construction of a statutory enactment such as this 
section (e). But the tendency to restore freedom of contract between the mortgagor 
and the mortgagee which that case discloses and which is apparent in the protests 
of Lords Halsbury and Macnaghten in Samuel v. Jarrah, ete., Corporation (f) may also be 
observed in the judgment of the Judicial Committee in Kanhaya Lal v. National Bank of 
India (9). Indian cases were cited to show the necessity to protect mortgagors from a 
power of sale without the intervention of the Court and their Lordships said it was 
absurd to apply the reasoning of those cases to a transaction between a limited 9 
and the trustees of debenture holders. 


(t) Subruo v. Mung 169 2) 16 Bom. 705, fy) (1023) 46 Mad. 108, 50 I. A. 41. 71 LC. 
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. Subsequent agreement postponing redemption.—A subsequent agreement 
“which has the effect of postponing redemption or which postpones redemption may be 
either (1) an agreement which creates a personal obligation, or (2) a charge or a 
mortgage creating a right in rem. If the agreement creates only a personal obligation 
it is a clog on redemption, for the mortgagor is entitled to get back his land on 
payment of the debt secured upon it. So if the mortgagor borrows a fresh sum, and 
executes a money bond agreeing not to redeem the mortgage until the bond is paid off, 
the agreement is invalid (4). This rule, however, was not observed in some cases that are 
now obsolete (i). So also a condition in a mortgage bond that the mortgage shall not 
be redeemed until a previous personal loan is paid off is a clog on redemption ; but the 
Bombay High Court has said that this was not so in cases before the Act (j). On the 
other hand if the mortgaged property is made security for the repayment of the further 
advances, the agreement not to redeem the first mortgage until the second debt is paid 
off is valid, for the agreement operates as a deed of further charge and the mortgagor can 
redeem only on payment of all the moneys secured (k). In a case where some of the 
mortgagors have executeds deeds creating a further charge in favour of the mortgagee, 
the mortgagee cannot in a suit for the redemption of the mortgage compel the payment of 
the sum due in respect of the further charge. He can enforce that right in a separate suit (l). 


No hard and fast rule can be laid down as to whether the agreement operates as a 
farther charge or not and each case must be decided on the construction of the particular 


document (m). 


Iilustrationar 
i) A borrows money from B and executes a usufructuary mortgage for the amount 
redeemable in any month of Jeth. 4 then borrows a further sum from B and executes a 
simple money bond in which the covenants not to redeem the mortgage until the money 
due on the latter bond is paid. This covenant is invalid as a clog on the equity of redemp- 
tion: Sheo Shankar v. Parma Mahton (1904) 26 All. 559. 


(2) A borrows Rs. 600 from B and executes a usufructuary mortgage for Rs. 300, 
the rents and profits to be taken in lieu of interest. A covenants in the deed that the 
payment of the balance of Rs. 200 with interest at 2 per cent. per mensem would be 
compulsory at the time of redemption. The covenant is not a clog on redemption, but 
: oreates a further charge for Rs. 200: Jeut Koeri v. Mathura Koeri (1926) 24 All. L.J. 


' 126, 90 I. C. 787, (26) A. A. 171. 
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(3) 4 borrows Rs. 500 from B and executes a usufructuary mortgage in his favour. 
A then borrows a further sum of Rs. 50 from B and executes a mashrat-ul-rahn (or addi- 
tional mortgage), containing the following covenant : the stipulation is that when I shall 
redeem the land mortgaged I shall also pay the said amount, with interest at the stipulated 
rate, and then the mortgaged property shall be redeemed. Without payment of the 
said sum the property shall not be redeemed.“ It was held that the covenant was not a 
clog on redemption, but created a further charge: Har Prasad v. Ramchander (1022) 
44 All. 37, 40, 63 I. C. 750, (22) A. A. 174. 


(4) A borrowed Rs. 1,500 from B and executed a mortgage for Ra. 1,500. The 
mortgage bond recited that Rs. 5,000 was due on a previous Khata, and A promised to pay 
this sum and covenanted not to redeem the mortgage till both suma of R». 1,500 and 
Rs. 5,000 were paid. The doed was stamped for Rs. 6, 500. It was held that Ra. 5,000 
were also secured by way of mortgage, and that there was no question of a clog on 
redemption : Hari v. Vishnu (1904) 28 Bom. 349. 


e 

If a person executes two successive mortgages of his property in favour of anothep 
to secure separate debts, a stipulation in the second mortgage that the mortgagor shall 
not be entitled to redeem the first mortgage, unless he also paid the debt secured by the 
second mortgage is perfectly valid (n). The mortgagee is entitled in such a case to resist 
redemption of the first mortgage, unless the second debt is discharged oven if his right 
to enforce the second mortgage is barred by limitation (o). The rule, however, does not 
apply when the mortgagees are diferent. Thus if 4 mortgages to a firm and then for a 
further advance makés a second mortgage to a partner in that firm stipulating that he 
will not redeem the partnershipgnortgage before paying the personal debt that stipulation 
will not prevent him from redeeming the partnership mortgage first (p). Again if the 
previous advance whether secured or unsccured is secured on the mortgage given at the 
time of the second advance the case is different becuuse both the transactions become 
merged in one mortgage (2). But one mortgagor cannot by executing a tacking mortgage 
affect the right of his co-mortgagors to redeem, Thus in a case where K and L in 1876 
executed a mortgage to T and then K alone in 1891 executed a second mortgage to T 
which contained a condition that he would not redeem it without at the same time 
redeeming the mortgage of 1876, L was allowed to redeem the first mortgage without 
redeeming the second (7). 


When the right of redemption arises.—The right of redemption arises when 
the principal money secured by the pak i has become due and may be cxeroised at 
any time thereafter, subject of course to the law of limitation. In English law the mort- 
gagor cannot redeem before the timy fixed for payment. (a). Nevertholess there were.a, 
considerable number of Indian cases in which it was held that the time fixed in the deed. 
was fixed for the convenience of the mortgagor and that he could redeem. before. thaf time 
unless there was an express stipulation to the contrary (t). These These cases are bad law, for 
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the view taken in other cases (u) that the mortgagor cannot redeem before the time fixed 
for payment is confirmed by the decision of the Judicial Committee in Bakhiawar Begam 
v. Husaini Khanam (v). Their Lordships said that ordinarily, in the absence of a special 
condition entitling the mortgagor to redeem during the term for which the mortgage is 
created, the right of redemption can only arise on the expiration of the specified period ; 
but that there is nothing in law to prevent the parties from making a provision that the 
mortgagor may discharge the debt within the specified period and take back the property, 
such a provision being usually to the advantage of the mortgagor (w). In a recent case 
the House of Lords have held that a covenant to repay the money with interest by 80 half 
yearly instalments was not a clog on redemption and the mortgagor could not claim to 
redeem before the expiry of that period (x). The time for payment is sometimes expressed 
to be within a certain number of years. There is a conflict of decisions as to whether this 
imports a right to redeem earlier (y). It is submitted that this is purely a matter of 
construction of the deed. In the case of Hewanchal v. Jawahir (2) the mortgage was for 
eight years with a condition, that the mortgagor might redcem on payment of the whole 
amount due at the second, fourth and eighth years. Ifthe mortgage fixes no time for pay- 
ment the mortgagor may redeem at any time (a). A mortgagor is not entitled to redeem 
before the expiry of the stipulated period merely on the ground that the mortgagee in 
possession has done something which he was not authorised to do (b). In an usufructuary 
mortgage there oan be a term fixed for the mortgagee’s enjoyment during which 
redemption cannot téke place (c). 


In some agricultural tenancies time is of the essence of the contract, for redemption 
at any other time would prejudice agricultural operations. So when a mortgage was 
redeemable in Jeth of any year it cannot be redeemed in any other month (d). When 
the mortgage money was deposited in the month of Jeth, that is at harvest time, but too 
late for notice to be served on the mortgagee in that month, the Allahabad High Court 
treated it as available for redemption from the month of Jeth of the next year (e). 


But the mortgagor may on equitable grounds be allowed to redeem before the expiry 
of the term on account of a default of the mortgagee. Thus in Chhotku Rai v. Balden (f) 
the mortgage was for Rs. 599-15 and the mortgagee was to discharge prior encumbrances 
out of the mortgage money. The mortgagee only advanced Rs. 50-15 and did not dis- 
charge the encumbrances. The assignee of the mortgagor was allowed to redeem before 
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* 
thè expiry of the term. On the other hand, in order to avoid multiplicity of actions the . 


mortgagor may in some cases be refused redemption unless he at the same time pays an 
anseoured debt. If the mortgaged property is in the hands of an heir or deviseo of the 
mortgagor as assets for the payment of an unsecured debt, the mortgagee may if the 
assets are sufficient for the payment of all creditors tack the unsecured debt to his 
mortgage debt (9) — but not if the estate is insolvent (A). Such tacking was permitted 
in a Bombay case (i) where the mortgagor had in his lifetime assigned his whole estate 
to the plaintiff with an obligation to pay his debts, and the plaintiff waa not allowed to 
redeem the mortgage without paying an unsecured debt also. 


Exercise of right of redemption.—The mortgagor's right of redemption is 
exercised by the payment or tender to the mortgagee at the proper time and at the 
proper place of the mortgage money. 


Payment.—Payment may be made not only to the mortgagee but. to an authorised 
agent of the mortgagee, e.g., the mortgagee's solicitor (j), but a payment to an agent 
who disclaims authority is mado at the payer's risk (k). When thore are several mort- 
gagees there isa conflict of decisions as to whether payment to one is valid. In Wallace 
v. Kelsall (l) payment to ono of several joint creditors was held to operate as a discharge: 
but in Steeds v. Steeds (m) Wills, J., observed that though this may be the rule in law yet 
in equity the general rule with regard to money lent by two porsons to a third is that they 
will prima facte be regarded as tenants in common both of tho debt and of the seourity 
held for it and cited a passage from the judgment of Lord Alvanley, M. R., in Morley v. 
Bird (n) that though they take a jpint security, each moans to lend his own money and 
to take back his own.“ Again the authority of Wallace v. Kelsall (o) has been shaken 
by the decision in Powell v. Brodjurst (p) that payment. to one of two joint mortgagees in 
the other's lifetime, though a good discharge of the debt at law, only discharges the seou- 
rity to the extent of the payce’s beneficial interest, even though the payee ultimately 
becomes the survivor of the joint acoount. The Madras High Court following Wallace 
v. Kelsall (q) has held that payment to ono of several mortgagees is a valid discharge (r). 
This was doubted in several Madras cases (s) and was not followed in Bombay and Cal. 
outta (t). In Annapurnamma v. Akkayya (u) a full Bench of the Madras High Court held 
that one of several payeos of a negotiable instrument can givo a valid discharge of the 
entire debt but White, C. J., in a dissenting judgment was of opinion that tho equitable 
presumption of a tenancy in common should prevail. This opinion has since been 
followed (v), and it is unquestionably correct, for the security being in favour of several 
mortgagees cannot be retransferred by any one of them and therefore the mortgage cannot 
be discharged except by payment to all. Is an Allahabad case (w) a full discharge 
given by one of two joint mortgagees was ne w 0 operates in Poapent of his anara only. 
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The Judicial Committee in Min ioaala⸗ Bavri v. Meherbai (x) held that one of two 


mortgagees was not bound by a recital of a release given by the other and this decision 
in effect overrules Barber Maran v. Ramana (7). But even after this decision, the Madras 
High Court has held that a purchase by one of several co-mortgagees of the equity of 
redemption has the effect of extinguishing the mortgage (z). The Bombay High Court 
has held that in the case of payment to the heirs of a mortgagee, payment must be made 
to all unless they have constituted one of their number Karta or manager (a). Or, according 
to the Patna High Court (b), the manager's agent. It was also held in the Patna case that 
even where the mortgage deed contained a stipulation that the only evidence which the 
parties could rely upon in support of any payments made in satisfaction of the mortgage 
debt would be payments endorsed on the mortgage deed itself, it was open to the mortgagor 
to rely on evidence other than the endorsements on the mortgage bond such as a receipt 
signed by the mortgagee or his agent. l 


Payment must be made in the current coin of the realm or currency notes unless 
the mortgagee accepts some other form of payment (c). Ifthe debt is contracted in any 
particular currency, it must be repaid in that currency or its equivalent (d). 


A mortgagor is not bound to pay the exeoutors of a mortgagee, until they obtain 
probate (e). 


Tender must be unconditional.— See sec. 38 of the Indian Contract Act. In a case 
where the purchaser of the equity of redemption made a tender conditional on the 
delivery of the title deeds to him, the tender was held to be conditional and void (f). 
It is submitted, however, that a tender coupled with a demand fpr something which the 
creditor is bound in law to perform on being paid, is not conditional (g). The law as 
enacted in section 38 of the Indian Contract Act is les rigid than the English law (z). 
A tender under protest is a valid tender, for the protest is not a condition, but merely 
notice that the tender is not an admission, and the creditor has only to say I take the 
money; protest as much as you please (i). Tender must be in current coin or currency 
notes. The old rule that the money must be shown to the creditor to tempt him (j) is 
now obsolete and if the debtor is ready to produce the money and offers to pay it, and the 
creditor dispenses with production at the time that is sufficient. In a case before the 
Privy Council (k) their Lordships quoted with approval the following passage from the 
judgment of Vice-Chancellor Wigram in Hunter v. Daniel (l) :— 

The practice of the Courts is not to require a party to make a formal tender where 
from the facts stated in the bill or from the evidence it appears the tender would 
have been a mere form and that the party to whom it was made would 
have refused to accept the money.“ 


In the case before the Privy Council a purchaser of the equity of redemption wrote a 
letter asking to be informed of the amount of the balance due and promising to send the 
money on receipt of a reply. The mortgagee replied that there was no need for him to 
pay as there was a covenant against alienation in the mortgage deed, but at the conclusion 


(a) (1917) 41 Bom. 800, 44 I. A. 36, 39 I. C. 627. (cc) en Jivaji v. Sakharam (1892) 16 Bom. 


(y) (1897) 20 Mad. 401. ‘ 
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of the letter stated what was the balance due on the mortgage. The covenant against 
alienation was of course invalid and as the mortgagee stated what was the amount due 
and no attempt was made by the mortgagor to pay it, their Lordships said they were 
““ unable to construe the (mortgagee’s] letter as oquivalent to any such clear release to the 


mortgagor of his obligation to tender the money as is required in order to justify him 


in not having presented it for receipt (m).” In another case, when the mortgagor went 
with the money to the mortgagee and did not pay it as the mortgagee demanded extra 
interest, that was good tender (n). But a mere expression of willingness to pay is 
insufficient (o), for the money must be available for immediate delivery (p); and even an 
offer by letter to pay is not sufficient (9). 


Tender of less than the proper amount is invalid according to the rule in Dizon v. 
Clarke (r): but in Haji Abdul v. Haji Noor Mahomed (s) Telang, J., said this rule was 
limited to cases where the party making the tender admits that more is duo than is tendered 
but it is difficult to understand why the mortgagee should suffer for the mortgagor's 
mistake (t). But the creditor may acoept the amount temiered in part payment, if 
the debtor does not make it a condition that the tender is to be in e of the 
whole (u). 


In the absence of a stipulation to that effect the mortgagee is entitled to decline to 
receive payment by instalments (v). 
A valid tender, with continued readiness to pay, stops the running of interest (w). 
But not so an invalid tender (7). a 
0 


A tender improperly rejected is not equivalent to payment (y). 


Phear, J., said in an old caso (z) that tender by one of several mortgagors is not 
valid. But that is incorrect, for any of several mortgagors can redeem and it is sufficient 
here as in England that tender should be made by a person having a prima facie right to 
redeem. The costs of a suit for redemption are payable by the mortgagor; but if a 
mortgagee improperly refuses to accept a tender, he may be refused his costs or ordered 
to pay costa (a). 

Instead of making tender to the mortgagee 8 the mortgagor may make 
a deposit in Court under sec. 83— but such deposit does not of course put an end to the 
relationship of the mortgagor and mortgagee (b). 


In the case of an usufructuary mortgage when the debt has been satisfied out of the 


nsufruet there is no question of tender (c). . 
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E P RRE hak estan io anode cesses eae 1 The 
Allahabad High Court once held that it was (e)—but the Madras High Court disagreed (f) 
and later Allahabad cases follow Madras (g). 


At a proper time. These words refer to the time of the day, after the right to 
redeem has accrued. This would be as under sec. 47 of the Indian Contract Act—any 
time during the usual business hours. 


At the proper place.—This would be determined according’ to the general rule 
enacted in secs. 48 and 49 of the Indian Contract Act. The money may also be deposited 
in Court under sec. 83. 


Mortgage money.— A mortgagee is entitled to treat interest due under the mortgage 
as a charge on the estate (h). Mortgage money therefore includes both principal and 
interest (i). This accords with the definition in sec. 58 (a). See note under the same 
heading to sec. 58. Mortgage money also includes coste properly incurred by the mort- 
gagee (J). See sec. 72. 


Mortgagor’s rights on redemption.—The mortgagor’s rights on redemption are 
(1) delivery of the mortgage deed and documents of title relrting to the mortgaged 
property, (2) possession, and (3) reconveyance or acknowledgment. 


Delivery of the mortgage deed.—The mortgagor has a right on redemption 
to the return of the mortgage deed and documents of title v lating to the mortgaged 
property. The provision as to documents relating to the property which are in the 
possession or power of the mortgagee have been inserted in conformity with Order 34, 
rules 3 to 8, of the Code of Civil Procedure to show that the mortgagor is also entitled to 
the return of all title deeds handed over to the mortgagee at the time of the mortgage. 
If the mortgage deed comprises other property the mortgagor is not entitled to the return 
of the deed, but the mortgagee must covenant to produce it when required (k). If the 
deeds are lost the mortgagor is entitled to an indemnity (Y), and may also be entitled 
to compensation (m). In England it has been recently held that where the owner of a 
legal estate in fee simple in land executes a mortgage and hands over the mortgage and 
other title deeds to the mortgagee but fails to pay any interest on the mortgage or give any 


“ acknowledgment of the mortgage debt for more than 12 years the mortgagee loses all 


title to the land and the mortgagor can recover possession of the mortgage and other 
deeds (n). This is because under section 8 of the Real Property Limitation Act, 1874 
the money charged upon land is, according to the margin note and on a construction of 
the section by the Court, to be deemed to be satisfied at the end of 12 years if no interest 
be paid or acknowledgment be given during that period. It is submitted that the position 
is not the same in India for section 28 of the Limitation Aot does not apply to such a case 
and under the present section of the Transfer of Property Act the mortgagor becomes 


— nig Kadri — ——— 
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Restoration of possession.—If the mortgagee is in possession he must on redomp- 
tion restore possession to the mortgagor—not only of the lands originally mortgaged, but 
all the lands that have come into his possession as mortgagee (o). He must restore the 
lands in the same condition as when they were mortgaged. A lease granted by the mort- 
gagee comes to an end when the land is redeomed (p). The mortgagee cannot be heard 
to say that he does not know what has happened to the mortgaged property (q). If the 
lands have been lost through the negligence of the mortgages, he is liable to account for 


them to the mortgagor 4 


Reconveyance.—The right. of the mortgagor to a reconveyance is not limited to 
the case of an English mortgage—but (except in the case of an English mortgage) it is 
seldom insisted on in India. If the mortgage money is paid and the mortgage redeemed. 
it is not necessary that the redemption should be proved by a registered instrument (a). 
Tho mortgagor must pay for the cost of the reconveyanco which has been described as a 
useful protection, being evidence of the removal of the cloud on title created by the mort. 
gage (t). As an alternative, tho mortgagor may requiro c regiaterod acknowledgment 
that the mortgage is not outstanding. Special provision is made in this section for cho 
registration of this acknowledgment in tho case of registered mortgages, for seo. 17 (1) (b) 
of the Registration Act would not apply, if the mortgage was for less than Rs. 100. 


By act of parties. rue right of redomption may be extinguishod by aot of parties 
or by operation of law. “Act of parties refers to somo transaction subseq uont to the 
mortgage and standing apart from the mortgage transaction, otherwise it would be invalid 
as a clog on redemptiofl. In a mortgage by conditional sale the right of redemption is 
not extinguished at the expiry ef the period. See note Mortgages by conditional 
sale under sec. 58. The insertion of a clauso in the mortgage deed that in default of 
payment the mortgage should operate as a sale is therefore not an act of parties oxtin- 
guishing the right of redemption (u). If the mortgage stipulates that in default of pay- 
ment, the mortgagee shall have a right to foreclose, the equity of redemption is not detore 
mined unless the mortgagee obtains a deore for foreclosure. Otherwise mero mutation 
to the name of the mortgagee in the revenue registers is not suffivient to extinguish 
the equity of redemption (v). Subsequent to the mortgage the mortgagee may purchase 
the equity of redemption from the mortgagor and this is an extinction by act of parties, 
Instances of such purchases have already been cited (w). The equity of redemption is not 
however extinguished by a mero contract for sale to the mortgageo (z). So also where 
& mortgagee having a power to sell the mortgaged property as provided i in the mortgage 
deed enters into a contract to sell the property in the purported exercise of that power, 
the mortgagor has still the right to redeem the property (y). 


In one case where a charge holder agreed to postpone his right over the propgty 
in favour of an equitable mortgagee, it was held that such agreement did not extinguish 
his right to redeom the equitable mortgage (2). 


Mortgagee purchasing at a Court sale.—The effect of the mortgagee purchasing 
the equity of redemption at a Court sale is complicated by the be peculiar position of the 
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mortgages. The Calcutta High Court in an old case (a) described the mortgagee as a 
trustee. This, it is submitted, is incorrect and it is clear that a mortgagee is not a trustee, 


for he has rights of his own which he can exercise adversely to the mortgagor. Neverthe- 


less the mortgagee is under many obligations similar to those of a trustee, and which are 
discussed in the notes under secs. 64, 76 (a), 76 (g) and 69. If the mortgagee in possession 
makes default in payment of assessment and then himself purchases the property at the 
revenue sale, he is still liable to be redeemed (ö). The Courts have never allowed the 
mortgagee to escape from these obligations by bringing the equity of redemption to sale 
in execution of a decree on the personal covenant (c). The evil oSfisequences of such sales 
were described in the judgment of Macpherson, J., in Kamini Debi v. Ramlochan Sircar (d). 
The Legislature in the repealed sec. 99 of this Act went to the length of prohibiting a 
mortgagee from bringing to sale the equity of redemption in execution of a money decree 
for a claim whether arising under the mortgage or not; and this rule was applied by 
Farran, C.J., in Martand v. Dhondo (e) before the Transfer of Property Act was applied 
to Bombay. But this case is no longer an authority (f) and sec. 99 was repealed by 
the Code of Civil Procedure, 1908, and Order 34, rule 14, limite the restriction to what 
it was before the enactment of sec. 99. In Kamini Debi’s case (g) where the mortgagee 
had improperly sold the equity of redemption in execution of a money decree for the 
mortgage debt Macpherson, J., said :— 


t 


“ Without saying that an equity of redemption can never be seized and sold, I have 
no doubt that a mortgagee cannot properly in execution of a simple decree 
for a sum of money, the repayment of which E secured by a mortgage, attach and 
well the mortgagor's equity of redemption in the property mortgaged, and that a 
‘mortgagee who attaches and sells his mortgagor's equity of redemption, and 

” purchases it (directly or indirectly) himself, is a trustee for the mortgagor, and 
cannot acquire an irredeemable title against him.“ 


The Judicial] Committee in Mahabir Pershad Singh v. Macnaghten (h) approved this 
passage, but explained that it referred to a case of a mortgagee decree-holder who has 
purchased without the leave of the Court, and then added that leave to bid puts an end 
to the disahility of the mortgagee, and puts him in the same position as any independent 
purchaser.” 


Mahabir Perskad's case was that of a mortgagee purchasing with leave of the 
Court at a sale in execution of his own mortgage decree and the Judicial Committee 
that held he had acquired an irredeemable,title. In Kamini Debi's case (i) Macpherson, 
J., said: “One view of the matter is that, when the mortgagee purchases, the 
mortgage debt is satisfied. But I think that the more correct view is that the 


„ mirtgagee purchasing is a trustee for the mortgagor who still has the right to 


redeem.” The first view seems to have been adopted by the Allahabad High 
Court which at one time held that the mortgagee's purchase of even a portion of 
the property had the effect of extinguishing the whole mortgage (j)—and, that 


2400, irrespective of the question whether leave to bid had or had not been obtained. But 
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these decisions were soon overruled (k). The second is the correct view but it should be 
limited to cases where the mortgagee is the decree-holder and buys without leave of the 
Court. This limitation was overlooked in Hart v. Tara Prasanna (l) where it was held 
that a mortgagee claiming rateable distribution for the balance due after the mortgaged 
property had been sold in execution of his mortgage decree and purchased by himself, 
presumably with leave of the Court, was obliged to show that he had purchased at a fair 
price. Banerji, J., fell into the same error in two Allahabad cases (m) for he held 
that the equity of redemption was not extinguished by the mortgagee’s purchase 
at a Court sale unless the mortgagee had paid a fair price for it. He resiled however 
from this view in Bisheshur Dayal v. Ram Sarup (n). Again the Madras High Court 
held that a mortgagee cannot get an irredeemable title when he purchases at a sale in 
execution of the money decree of a third party and that the principle applies a fortiors 
to cases where no leave to bid is necessary (o). It is difficult to understand this, for if 
the mortgagee may bring the property to sale in a decree on a claim not connected 
with the mortgage and so deprive the mortgagor of the equity of redemption, surely 
he can purchase when a third person does so. Again the relation between a mortgagee and 
mortgagor is not so far analogous to that of a trustee and a cestui que trust as to preclude 
the purchase of an equity of redemption by a mortgagee (p). The case however has been 
practically overruled by later decisions (q). The law therefore is :— 


(1) If the mortgagee, after obtaining leave to bid, purchases at a sale in execution 
of his decree, he gets an irredeemable titlo, and tho equity of redemption is 


extinguished (7). z 


(2) If the mortgage purchases without leave to bid at a sale in execution of his 
decree on the mortgage, he holds as trustee for the mortgagor, and the 
equity of redemption is not extinguished (4). 

(3) If the mortgagee purchases at a sale in contravention of sec. 09 of the 
Transfer of Property Act, or of Order 34, rule 14, of the Code of Civil Procedure 
he holds as trustee, and the equity of redemption is not extinguished (t). 


(4) If the mortgagee purchases at a sale in execution of a decree, whether mortgago 
decree or money decree, obtained by a third person, he geta an irredoomable 
title and the equity of redemption is extinguished UM )). 


In cases (2) & (3) the mortgagor must take objection in execution proceedings 
before the sale is confirmed, otherwise the equity of redemption is extinguished on 
confirmation of the sale (o). So in a Madras caso (w) where the mortgageo had 
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purchased the mortgaged property in execution of a money decree for an instalment of 
the mortgage debt, a member of the undivided family of the mortgagor born after the 
decree but before the attachment and sale and not added as a party, was entitled to redeem 
his own share as not being bound by the sale, but was not allowed to redeem the share of 
the members of the joint family who were parties to the decree and order for sale. But 
in respect of all purchases by the mortgagee of the equity of redemption whether by private 
treaty or through the Court the condition referred to by Lord Justice Knight Bruce in 
Shaw v. Bunny (x) must be observed and the sale may be set aside if the mortgagee “ had 
availed himself of his position as a mortgagee to procure some. facility or advantage 
leading to the purchase or connected with it.” 


By operation of law.— The section does not refer to the extinction of the equity 
of redemption by operation of law. This may occur by merger when the mortgagee 
acquires the equity of redemption by inheritance (y). One co-mortgagor may by adverse 
possession acquire the equity of redemption of another co-mortgagor (z) but the pos- 
session of a mortgagee can rsver be adverse to the mortgagor during the continuance of the 
mortgage. This could only occur if the mortgagee’s possession were indicative of 
such an acquiescence on the part of the mortgagor as to amount to a release of the 
equity of redemption (a). A forfeiture and sale under the Bombay Land Revenue 
Code for non-payment of assessment has the effect of extinguishing the equity of 
redemption (b). 


By decree of a Court.—Theso are final decrees for foreclosure in mortgagees’ 
suits under the Code of Civil Procedure, Order 34, rule 3, (2), and final decrees for fore- 
closure in redemption suits under O. 34, rule 8 (8) of the same Code. 


In foreclosure suits the final decree extinguishes the equity of redemption. Until 
the final decree for foreclosure is made, the mortgagor can redeem even after the time 
fixed in the preliminary decreo (c). But in a oase where the mortgagee under an arrange- 
ment with the mortgagor took possession before the order absolute for foreclosure and 
the mortgagor raised no objection for many years he was held to have lost his right of 
redemption by acquiescence (d). In decrees for sale the repealed secs. 89 and 93 of the Act 
provided that on the making of the order for sale the right of redemption was extinguished. 
The decisions of the Privy Council in Het Ram v. Shadi Lal (e) and Matru Mal v. Durga 
Kunwar (F) were based on the law as enacted in these sections. But all the Courts held 
that a mortgagor could stop a sale under sec. 291 of the Code of Civil Procedure, 1882 (g),- 
and all the Courts (4) except Calcutta (i) held that a mortgagor could have a sale set aside 
under seo. 310A of the same Code. This seemed to imply that the right of redemption 
continued even after order absolute for sale, and the Calcutta High Court was constrained 
to construe sec. 89 as referring to the extinction of the right of redemption on the actual 
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sale and distribution of the sale proceeds (j). This was doing violence to the section; 
but the section was bad law, for a decree for sale is but a judgment on the debt and 
though the debt merges in the judgment the collateral security of the mortgage does 
not merge (E). The provision for the extinction of the right of redemption was therefore 
omitted in rules 5 and 8 of Order 34. The Privy Council in Sukhi v. Ghulam Safdar (0) 
said that the effect of this omission was that the law remained the same as it was before 
the passing of the Transfer of Property Act. And before the Act a deoree for sale had 


not the effect of extinguishing the right of redemption (m). The Allahabad High Court 


held that the effect of the repeal of sec. 89 was that the right of redemption was not extin- 
guished by the decree for sale but by tho sale (n). Tho Legislature has however made 
the law quite clear, for the rules 5 and 8 as amended by Aot 21 of 1929 expressly state 
that the mortgagor's right of redemption subsists till the confirmation of the sale held in 
execution of the decree for sale on a mortgage or, in a suit for redemption, until the final 
decree (o). A Bench of the Calcutta High Court seemed to accopt this (p); but another 
Bench took the opposito view on the ground that the amending Act 21 of 1929 was not 
retrospective (q). After the section of the Transfer of PropeAy Act was transferred to the 
Code of Civil Procedure, 1908, the High Court of Caloutta has held that a mortgagor can 
have a sale set aside under O. 21, r. 89, corresponding to sec. 310A of the Codo of Civil 
Procedure 1882 (r). 
® 

If the mortgagor obtains a decree for redemption and the decree does not provide 
that in default of payment by the mortgagor he shall be debarred of all right to redcem, 
the right to redeem is not cxtinguishdll and the mortgagor can file another suit for redemp- 
tion. This has now been settled by the Privy Council in Bhaiya Raghunath Singh v. 
Mt. Hansraj Kunwar (s). In tBat case the decree was that in default of payment tho 
suit for redemption should bo dismissed, Their Lordships said :—"“ The right to redeem 
is a right conferred upon the mortgagor by enactment, of which ho can only be deprived 
by means and in the manner enacted for that purpose, and strictly compliod with. In 
the present case the only basis for the claim that tho right to redeom hus been extinguished 
is sec. 60; but in their Lordships’ view the old deoree cannot properly be construed as 
doing that which it does not purport to do, viz., as extinguishing the right to redeem.” Before 
this pronouncement of the Privy Council the decisions of the Courts bul beon conflicting. 
The Courts of Allahabad, Bombay and Lahore held that a second suit was maintainable (6), 
while the Courts of Calcutta and Madras held that the second suit was not maintainable (u). 
In a later full Bench decision (v) of the Madras High Court, however, it has been held that 
Vedapuratti v. Vallabha, supra must be taken as overruled by the abovementioned Privy 
Council decision. The difference was rather as to the application of the rule of rea judicata 
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than as to the existence of the right to redeem. But the Privy Council in the above case 
pointed out that in the first suit the issue was whether the plaintiff was then entitled to 
redeem and in the second suit the issue is whether he is now entitled to redeem. It is 
correctly pointed out by the Bombay High Court, following the above decision of the 
Privy Council, that in each case it would be a question of fact whether the earlier deoree 
involves a decision that the mortgagor’s right to redeem was extinguished. In that case 
it was held that the decree provided that if there was any default in the payment of 
instalments, the right to redeem would be extinguished (w). It is perhaps unnecessary 
to add that if the first suit is pending the second suit will not lie (z). . 


The withdrawal of a redemption suit does not extinguish the equity of redemption 
so as to bar a fresh suit to redeem (y). A contrary view appears to have been taken in 
Matiapalli Raju v. Ohalla Venkata (2) in which the Madras High Court has held that sec. 60 
cannot have the effect of overriding statutory provisions which may bar or limit the 
exercise of the right of redemption in certain circumstances. Order 23, rule 1 Civil Pro- 
cedure Code contains such ap ovision. Accordingly when once a suit to redeem a mortgage 
has been withdrawn or abandoned without the permission referred to in Order 23, rule 1 
(2) and consequently dismissed, a fresh suit for redemption is not maintainable. In view 
of the fact, pointed out by the Privy Council that the issue in the first suit was whether the 
plaintiff was then entitled to redeem and that the issue in the second suit is whether he is 
now so entitled, it would seem that the two causes of action were different. If on this 
principle the plea of res judicata was excluded, it is difficult to see why the same principle, 
should not exclude the operation of Order 23, rule 1. In a case where the first redemption 
suit was dismissed as the result of a compromise without regard to the fact that the plaintiff 
was a minor a fresh suit was maintainable (a). So alsg when the first redemption suit 
was dismissed for default (b) and when the mortgagee’s decree for sale in the first suit was 
not exeouted (c). 


Suit for redemption.—A suit for redemption is a suit to enforce the right to 
redeem. Such a suit may be filed not only by the mortgagor but by any person mentioned 
in seo. 91. The forms of decree enforcing redemption are enacted in order 34, rules 7 and 
8 of the Code of Civil Procedure, 1908, formerly secs. 92 and 93 of this Act. All persons 
interested in the right of redemption or in the security must be joined as parties Order 
34, rule 1. The suit can only be instituted after the right has accrued, that is after the 
principal money has become due. It is not necessary to tender the mortgage money before 
filing the suit—see note Tender ”, supra. The mortgagee is entitled to hold against 
every one who has not a paramount title (d). The plaintiff must therefore prove his 
title to redeem (e). In Sevvajs Raghunadha v. Chinna Nayana (f) the Judicial Committee 
said: A plaintiff who alleges that his ancestor, forty-four years ago, made a mortgage 
to che ancestor of the present possessor of a property, and by virtue thereof seeks to 
dispossess the present possessor, must prove his case clearly and indefeasibly. He must 
succeed by the strength of his own title, and not by reason of the weakness of his 
opponent's.” Prima facie evidence will however shift the burden of proof. In Raja 
Kishen Dutt v. Narendar (g) where the mortgage deed was lost and the plaintiff claimed 
to redeem, the Privy Council said: It appears to their Lordships that in such a case 
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as the present it lies upon the plaintiff to substantiate his case by some evidence, by 
some prima facie evidence at least. But in this, as in most other cases, when the 
quantum of evidence required from either party is to be considered, regard must be had 
to the opportunities which each party may naturally be supposed to have of giving 
evidence; and although the burden of proof prima facie in this case in their Lordships’ 
view is upon the plaintiff still they think the consideration should not be omitted that 
‘the defendant would naturally havo the mortgage, and that it would be, prima facie at 
all events, more in his power to give accurate evidence of ite contents than in that of the 
plaintiff.” In an old Bombay case (4) it was said that it was not the praotios in India 
for a counterpart of the deed to be taken by the mortgagor and therefore very alight 
proof that a mortgage had originally been made would servo to shift the entire burden 
of proof on the defendants. But the prima facie evidenoo must be forthooming (i). 
If the plaintiff fails to prove the specific mortgage on which ho sung he may succeed on 
defendant’s admission in the suit that ho is holding the land under a mortgage (3); or if 
the defendant produces another deed of mortgage (k). But the defendant's admission 
made in another proceeding is not sufficient (0). 2 


Right to redeem acquired by adverse possession.— In Purokottum v. Sagajs (m) 
a right to redeem was acquired by adverse possession by a mortgagor who had no titlo 
when the deed was exocuted. 


Illustration. 


In 1873 the widow of the deogased owner granted a mortgage to G, the husband of 
her daughter R. On the widow's death the plaintiffs claimed the proporty as reversionary 
heirs and disputed the mortgage. Tho dispute was nettled by G accepting a mortgage 
from the plaintiffs for a reduced amount, on the 22nd June 1882. The plaintiffs had 
then no title, for R was the true heir and had acquiesced in ignorance of her rights, R 
on discovering that she was the heir, sold the property and ber vendoe paid off the mort- 
gage of 1873. The plaintiffs then sued to redeem the mortgage of 1882. Held that the 
plaintiffs had a right to redeem. As between the plaintiffs and G the mortgage 
of 1873 had been treated as having come to an end. d held the property as mortgagee 
of the plaintiffs, and though G’s possession was not in its inception by virtue of a right 
derived from the plaintiffs, yet, as from the 22nd June 1882, it was under colour 
of a right derived from the plaintiffs and so adverse to R, and that to hor knowledge: 
Purshottam v. Sagaji (1904) 28 Bom. 87. 


Limitation.—Limitation for a suit for redemption is under Article 148 sixty years 


from the time when the right to redeem actrues. Within that period the mortgagor 
is entitled to redeem if the mortgagee has not foreclosed (n). The period of sixty years is 
to be computed from the date when the mortgagor is entitled to redeem (o). 4 


A minor mortgagor’s suit to redeem will not be barred under sec. 7 of the 
Limitation Act because a co-mortgagor could have redeemed during his minority (p). 
As the mortgage security is indivisible, limitation for a suit for redemption will not be 
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saved by an acknowledgment made by one of the heirs of the mortgagee (). But in a 
case from Bombay (r) the heirs of the mortgagee had effected a partition, and the suit 
for redemption was filed after the period of limitation had expired. One of the heirs had 


‘acknowledged the existence of the mortgage, and that acknowledgment was held to 


save limitation as to his share, though redemption of that share was allowed on payment 
of the whole amount due on the mortgage. 


Notice.—The mortgagee may stipulate for notice before redemption after due date. 
This is in order to enable him to find another investment. In England the mortgagee 
is entitled to six months’ notice of the mortgagor’s intention to redeem, or to six months’ 
interest in lieu of notice (s). In India it is generally three months, especially 
in presidency-towns. The omission to give notice would not be a bar to a suit for redemp- 
tion, but probably, the mortgagee would be entitled to six months’ interest in lieu 
of notice (t). 


Redemption suit by benamidar.— The Judicial Committee have held that an 
action can be maintained by a benamidar in respect of property although the beneficial 
owner is in no way a party to it (u). A benamidar may sue to redeem a 
mortgage granted by him as benamidar of the real owner, and so may the heirs of the 
benamidar mortgagor or their assigns (v). 2 


Partial redemption.—The last proviso of this section recognises the principle 
of the indivisibility of the mortgage security. In Ergland tenants in common and joint 
tenants can redeem the whole property but not their shares separétely, for the mortgagee 
cannot be required to permit redemption of part of the property mortgaged (w). This 
was the law in India before the Act (x) and is also law under the Act (y). A part- 
owner or purchaser of part of the equity of redemption is entitled to redeeem the whole 
mortgage (z), but is not entitled to redeem his share only (a). The reason for this rule 
ia that the disintegration of the mortgage security would result in great injustice to 
the mortgagee. The Judicial Committce in Nilakant v. Suresh Chunder (b) said — 

It would put him to a separate suit against each purchaser of a fragment 

of the equity of redemption though purchasing without his consent, and he would 
have separate suits against each of them, and suits in which no one of the parties. 
would be bound by anything which took place in a suit against another. Different 
proportions of value might be struck in the different suits, and the utmost 
confusion and embarrassment would be crea 


There may be a special condition in the mortgage deed recognizing the mortgagors” 
shares as subject to separate redemption (c), or there may be partial redemption as a 
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matter of subsequent bargain or arrangement between all the parties interested (d). 
Otherwise neither the mortgagor nor the mortgagee can get rolief except in consonance 
with the principle of indivisibility—for the character of indivisibility exists both with 
reference to the mortgagor and to the mortgagee (e). Therefore the mortgagor of a 
share is entitled to redeem the whole mortgage although the mortgagee is prepared to 
allow redemption of the share only (f). A lessee of a share of the property mortgaged 
can redeem the whole property (g). 


Before the amendment.—Before the amendment of the section by the insertion 
of the word only the following exceptions seem to have been admitted to the 
principle that the mortgage security is indivisible : 


(1) Where the mortgagee allows redemption of a share.—-If the mortgayora divided 
their shares, and the mortgagee recognised the division by allowing one of the sharers 
to redeem, there was said to be a severance of the security which justified partial redemp- 
tion of each of the other shares (h). Thus in Subramanyan v. Mandayan (i) there was u 
mortgage of seven parcels of land for Rs. 300, and the mortgagee allowed the mortgagor 
to redeem one parcel for Rs. 30. The mortgagee was then compelled to allow a purchaser 
of two other parcels to redeem them for a proportionate part of the debt. This was 
extended to a case wire tho mortgagee recognised a partition among the mortgagors 
by taking a second mortgage of some of the shares (j). But the Allahabad High Court 
did not recognise this exception, and beld that when tho mortgagee allowed one share 
to be redeemed, the mortgage of timt sharo was extinguished, and there still remained 
an indivisible mortgage ‘of the residue (k). Thus if three brothers A. B and C mortgaged 

their joint property, and then effected a partition, and the mortgagee allowed A to 
redeem his share for J of the mortgage debt, then 4 of the mortgage was extinguished 
and there remained an indivisible mortgage of tho shares of B and C for 4 of the debt. 
B and C therefore did not, according to the Allahabad view, acquire the right cach to 
redeem his share for 3 of the debt. 


(2) Release of a share by the mortgagec.--If the mortgagee released part of the pro- 
perty mortgaged, there was said to be a severance of the security, and tho shares in the 
rest of the property were allowed to redeem each for the proportion of his share (l). 
If the mortgagee had notice that the equity of redemption in any part of the property 
had been transferred, and then released part of the estate mortgaged, it was said that he 
had no right to prejudice the rights of those who had acquired an interest in the unreleased 
portion. Accordingly the mortgagee was held liable to contribute under the old section 82 
in respeot of the share released and could only recover a rateable proportion of the mort- 
gage debt from the rest of the property (m). In all these cases the mortgagco had notice 


22 (1926) BO I. C. 674, (20) A. A. 180, kaldro 
(d) 3 n v. Parameswaran (1899) m u? hy. Jewahir 8 Singh des . 
(6) Hathasanan v. Parmeswaran, supra. arana Ammanna v. P me 
(f) Fakirchand v. Babu (1917) 30 All. 719, 280; hg ggg hie en 
42 I.C. 879. Srinivasa (1908) 31 Mad. 759 Han Lal 
19) Annanda Pandurang v. Uttamrao (1938) 144 v. Ram Lal (1907) 6 Cal. I. J. 40 
I. C. 521, (23) A. N. 44 (m) Mir Eusuff Ali v. Panchanan 1010) 15 
(h) Ragho Salvi v. Balkrishna (1884) 9 Bom Cal. W.N, 800, 6 I. C. 842; Ponnusamt 
128; Subramanyan v. Mandayan (1886) Mudaliar v. Srinivasa (1908) $1 Mad. 
9 Mad. 458 ; Lakshuman aman Giriraya v v. 333; Imam Ali v. Baij Neth (1906) 33 
Madhae (1891) 15 Bom. 186; Plott Cal. 618; Hakim Lal v. Ram Lal, mpra ; 
CiAndu v Kan (1916) Mad. W. N. Surjiram v. Barhamdeo (1006) 1 Cal. 
189, 28 I. C. 248 L. J. 837 ; Surjiram v. Bar. (19065 
(i) (1886) 9 Mad. 458. 2 Gal. UJ. 202; És 2 * : 
(G) Plot Chandu v. er (1915) Mad. r 5 18 ak nohan. 
k) P e Muhammad (1895) 17 oi I. C era B $1; Multaheshs 
0 Al. 68; 4% Jan Ma padi, ohan (3 ‘wien te 
a 46 AD. 64 224, 81 T. O. 275, (28) A.A. cen A.O, 195: — 9 af 
Beti v. Taniya Sin e! AP. 1 6, A Pat. 648. 


S. @ 


422 THE TRANSFER OF PROPERTY ACT. 


of the transfer. The case of a mortgagee granting a release without notice of a transfer 
of part of the equity of redemption arose in the undernoted case (n), and the Calcutta 
High Court held that the mortgagee was entitled to recover the whole amount of the debt 
from the rest of the property. 


(3) Acquisition by the mortgagee of a share in the property.—If the mortgagee acquired 


- @ share in the property mortgaged, the integrity of the mortgage was broken, and a 


sharer in the residue was entitled to redeem his own share. Thus if four fields are mort- 
gaged for Rs. 400, and the mortgagor sells the fields one to A for Rs. 100, another to B 
for Rs. 100, the third to O for Rs. 100, and the fourth to the mortgagee for Rs. 100, then 
the mortgage of the fourth field is extinguished, and there remains a mortgage of three 
fields for Rs. 300. But as the mortgagee has severed the mortgage by his purchase, 
A, B or 0, may each redeem his one field for Rs. 100. The integrity of the mortgage 
was broken whether the acquisition of a share by the mortgagee was by purchase, inherit- 
ance or otherwise (o). The same rule was applied when a mortgagee, in the execution 
sale on the mortgage decree which he had obtained without joining a purchaser of a part 
of the property, purchased another part of the property mortgaged. The purchaser 
‘was entitled to redeem his part for a proportionate part of the mortgage debt (p). But 
there is no such acquisition when the mortgagee or a transferee of the mortgage deoree 
becomes the heir of a mortgagor who has lost the equity of redeenption. This ocourred 
in an Allahabad case (9). The mortgagor made two successive mortgages, and each 
mortgagee obtained a decree for sale without joining the other. The first mortgage 
decree was transferred to H. Under the second mortgage decree the property was sold 
and purchased by the plaintiff. M then became heir to a sh&re in the estate of the 
mortgagor who had died. The plaintiff claimed to rsdeem a share only of the first 
mortgage on the ground that part of the mortgage was extinguished by merger; but 
the Court held that he must redeem the whole, for the equity of redemption was no 
longer part of the mortgagor's estate when M became his heir. 


After the amendment.—It is submitted that by the amendment of the section by 
the insertion of the word only,“ the first two exceptions are abolished and the third 
alone remains. The effect of the amendment in respect of these exceptions is stated 
more fully below :— 


(1) Where the mortgagee allows redemption of a share.—Under the amended section 
the fact that the mortgagee has allowed a sharer in the equity of redemption to redeem 
his share will not justify partial redemption as to the rest. The mortgage of that share 
will be extinguished by the redemption but as to the residue there will be an indivisible 
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mortgage. This was the view of the Allahabad High Court even before the amendment 
and cases to that effect have already been cited (r). 


(2) Release of a share by the mortgagee.—Under the amended section the fact that 
the mortgagee releases part of the property mortgaged does not justify partial redemp- 
tion as to the rest (s). Even before the amendment it was recognised that cases which 
held that a release by a mortgagee of a share was equivalent to 8 purchase by the mort- 
gagee of that share were incorrect, for the effect of the release is only to diminish the 
mortgagee’s security and the rest of the property remains subject to the mortgage for 
the full amount. Thus when three properties X, Y and Z were mortgaged and the 
mortgagee released X from the mortgage, Y and Z were liable for the whole amount of 
the mortgage and subsequent transferees of Y and Z could not claim that they were 
liable only for a share of the mortgage debt (t). In some cases before the amendment 
the purchaser got relief by being allowed partial redemption which was in effect making 
the mortgagee contribute. This was wrong, for the obligation of contribution under 
seo. 82 is not personal but attaches to the property. The purchaser gota relief not against 
the mortgagee but against the share of the property released by the mortgagee. This 
he must get after he has redeemed the whole mortgage. This view of the law was taken 
even before the amendment by the Allahabad High Court in Jugal Kishore 
Sahu v. Kedar Nath (u), and by the Madras High Court in Perumal v. Raman 
Chettiar (v). 


(3) Acqutsttion by the ee of a share in the property.—The law on this case 
has not been altered. , If the mortgagee acquires a share in the property, the integrity 
of the mortgage is broken, and a sharer in the rest of the property is entitled to redeem 
his own share. The onus lies dh the mortgagee to prove that no part of the mortgage 
debt was extinguished (w). If the integrity of the mortgage is broken by the mortgagee 
purchasing a share and there are several mortgagors, each mortgagor is entitled to redeom 
his own share and there is no equity in favour of redeeming more than bis share (z). 
Cases on this point cited in footnote (m) are still good law, and it matters not whether the 
acquisition was by purchase, inheritance or otherwise. The share of the mortgagor 
means the interest of the mortgagor after the creation of the mortgage (y). The third 
para of sec. 60 does not apply to a maintenance decree which creates a charge (2). 


Illustrations to case (3) above. 


(1) A mortgages property to his wife B in satisfaction of a debt for dower. After 
the deaths of A and B their daughter O sues to enforce the mortgage. O as one of the 
heirs of A is entitled to 1/llth share of A's estate. The integrity of the mortgage is 
broken, and the other heirs are entitled to redeem 10/11ths of the property mortgaged 
for their share of the debt: Zafar Ahsan v. Zubaida (1929) 27 All. L. J. 1114, 120.0. 
308, (29) A. A. 604; Munga Lal v. Sagar Mal (1936) 15 Pat. 481, 166 I. C. 29, (1936) 
A.P. 629. 
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($) 4 mortgages property to B. A then sells } of the property to C, J to D, 
and } to the mortgagee B. The integrity of the mortgage is broken, and O may redeem 
his J share for $ of the debt. 


The above submissions that by the amendment of the section by insertion of the word 
“ only after word except ” the first two exceptions are abolished and the third alone 
remains is now fully supported by a recent decision of the Privy Council (a) where it 
has been held that the right of redemption of mortgaged property in India is, in the abeence 
ofa wider right being given by agreement express or implied, conferred and defined by the 
Transfer of Property Act, and a mortgagor must redeem on the terms of the Act. The last 
clause of sec. 60 of the Act, apart from the exception which it recognises was intended to 
pre.lude mortgagors or persons deriving title from them from claiming, independently of 
agrcement to have an equity to redeem their own share on payment of a proportionate 
part of the mortgage money. Under sec. 60 of the Act the integrity of a mortgage is not 
broken except where the mortgagee has purchased or otherwise acquired as proprietor a 
certain portion of the propemy mortgaged. This categorical statement of the law sets 
at rest the divergent views previously expressed by Courts in India. 


Lis pendens.—If the mortgagee purchases a share of the equity of redemption 
after a redemption suit is filed, he is subject to the doctrine of lis pendens and is liable to 
be redeemed as to the whole (5). 


Purchase by one of several mortgagees.—A co-mortgagor cannot claim to 
redeem his share because of the purchase of another share by one of several mortgagees (c), 
for there is no merger unless the rights are oo-extensive, and it would be a hardship, 
on the other mortgagees that one of them should have the power to alter the indivisible 
character of the security. In order that the integrity of the mortgage may be broken 
it is necessary that the mortgagee should have purchased a share in the mortgaged 
property (d). 

Gift by mortgagee to two or more persons.—The mere fact that the mortgagee 
haa divided his interest by gift or assignment to several persons will not justify partial 
redemption of each share (e). In Sunitabala Debi v. Dhara Sundari (f), where there was 
a mortgage to several mortgagees as tenants in common, their Lordships of the Privy 


Council said that no redemption could be effected of part of the property by paying 


to one of the mortgagees his separate debt. 


Adjustment of a part of the debt with some of the mortgagors under C. P. Indebted- 
ness of Relief Act—where a mortgagee accepts a settlement with some of the persons 
interested in the mortgaged property and agrees to recover from them a proportionate 
part of the debt payable by them out of the property owned by them and has submisted 

to the scheme of payment enforced on him by the operation of the provision of the Relief 
of Indebtedness Act, the Court will not allow him to recover the entire debt again from the 
other mortgagors. Sec. 60 is inapplicable to such a case (y). 


Suit for partial redemption.—A suit for partial redemption will now only lie 
when the mortgagee has acquired a share in the equity of redemption. When that occurs 
the mortgage is pro tanto extinguished. The ordinary right of any sharer in the rest of 
the property is to redeem the whole of the rest for the balance of the debt. This is the 
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general rule laid down by the Privy Council in Norender Narain v. Dwarka Lal Mundur (A) 
and enacted in sec. 91 of the Act. Thus supposing four fields of equal value are mort- 
gaged for Ra. 400 and the mortgagor then sells one to A, one to B, one to C and one to 
the mortgagee, the mortgage of the field sold to the mortgagee is extinguished and there 
remains a mortgage of the three fields of A, B and C for Ra. 300. Either A, B or C is 
entitled to redeem the three fields for Rs. 300 and to allow the other two who are necessary 
parties to the suit to take their fiolds on their contributing Rs. 100 cach. But the right 
of partial redemption would give either A, B or C a right to suo for the redomption of his 
own field for Rs. 100 (i). But if A sues to redeem his ficld ho must make B and O parties, 
for they must be bound by the account which will have to bo taken as to the respective 
values of the shares. A suit for partial redomption is therefore a combination of a suit 
for redemption and a suit for contribution, the right of partial redemption being a 
privilege given to avoid multiplicity of suits (j). Thus if A mortgages property to B, and 
then A sells 1/16th to C, 4 to D, 3/16 to E and } tothe mortgageo H, the mortgage of 
4 is extinguished and there remains a mortgage of 3 consisting of 1/16 of ("plun $ of D 
plus 3/16 of E. Then if C sues to redeem 3 this is generally callod a suit for partial 
redemption because it sceks to redeem a part of the original mortgage. But strictly 
speaking this is not partial redemption, for the only mortgage subsisting after I' pur- 

chase is a mortgage of f. C by secking to redeem this mortgage is exercising his right 
as co-mortgagor to redeem the whole mortgage existing at the time of his redemption. 

But if C sues only to redeem his own share of 1/16 he is exercising his right of partial 
redemption of his own share only to quote the words of the section. In this suit 
D and & would be madg parties and’ their rights safeguarded. 


After the acquisition of n are of the property by the mortgagee the normal right. 
of a sharer in the residue is to redeom the whole residuo -~and his right under the exception, 
in this section is to redeem his own share only in that residue. 


Unfortunately this proposition has beon obscured in what is gencrully considered 
to be the leading case on the subject of partial partition. ‘This is tho case of Nawab 
Azimut Ali v. Jowahir Singh (k). An estate consisting of 16 villages had been mortgaged 
to the predecessors in title of the Nawab. Tho villages were then sold in execution of a 
money decree against the mortgagors. Ono village Husseinpur was purchased by tho 
plaintiff, one village by A, one by B. a quarter of another village by C. and 123 villages 
by the mortgagee. The plaintiff sued to redeem his village of Hunseinpur on payment 
of a rateable proportion of the debt but did not make A, Band C parties to the suit. 
The mortgagee objected that they should have been made partier and that plaintiff should 
have offered to redeem their villages also. The Sadar Court gave effect tu the mortgage 
contention and dismissed the suit. The plaintiff then filed a fresh suit claiming to redeom 
all the 3} villages excepting those purchased by the mortgagee. The mortgages objected 
that the plaintiff was only entitled to redeem his own village. The Sadar Court mado 
n decree for redemption in terms of the plaint. On appeal, however, the Judicial 
Committee varied the decree and allowed the plaintiff to redeem only his own village of 
Husseinpur on payment of a rateable proportion of the debt. Tho following passage 
gives the ratio decidendi :— 

““ The Courta below, however, seem to their Lordships to have mistaken the effect of 

the, former decision of the Sadar Court. It merely ruled that the plaintiffs were 
bound to offer to redeem the villages in question, it did not rule that they were 


entitled to do so, or to acquire the interest of the mortgagee in them agaitist his 
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. Glroumstances of this case the former proposition is correct. Their Lordships 
“are of opinion, that the latter cannot be supported. They think that the 
appellant, if desirous of retaining possession of those villages as mortgagee, is 
entitled to do so against the plaintiffs, whose right in that case is limited to the 
redemption and recovery of their village of Husseinpur, upon payment of so 
much of the sum deposited in Court as represents the portion of the norig 
debt chargeable on that village.” 


The right of partial redemption was therefore given effect to anq in an earlier passage 

in the judgment their Lordships said :— 

„The appellant does not, as their Lordships understand, contest the proposition 
that plaintiffs, as purchasers of the equity of redemption in a portion of the 
mortgaged premises, are entitled to redeem that portion on payment of some 
proportion of the mortgage debt. 


It is also clear that the Privy Council did not approve of the Sadar Court’s finding 
that plaintiff should have offered to redeem the villages of A, B and C as well as his own. 
Ghose (I) seems to think that the plaintiff was bound to offer to redeem these, as the 
mortgagee’s purchase had not destroyed the indivisible character of the mortgage as to 
the residue. But this view seems inconsistent with the decree allowing redemption of 
one village only. All that was necessary was that 4, B and Could have been parties 
to the suit in which the account of the respective values of the villages would have to be 


. taken. But the Privy Council do apparently hold that a sharer in the residue left after 


a mortgagee’s purchase of part of the property cannot redeem the whole of that residue 
without the consent of the mortgagee. It is impossible to justify this limitation of the 
ordinary right of the mortgagor of a share to redeem fhe whole. The mortgagee's only 
interest is to get his money and so long as he is paid it cannot matter to him which 
mortgagor pays him. Sargent, C. J., was evidently dissatisfied with the case, for he tried 
to explain it as limited to mortgagors who were owners of distinct villages and not sharers 
in the same property (m). It is submitted that on this point Azimut Als’s case has been 
practically overruled by the more recent decision of the Privy Council in Mirza Yadalls 
Beg v. Tukaram (n). That was not a case of a mortgagee purchasing a share in the equity 
of redemption, but it was very similar, for the mortgagee had foreclosed nine villages 
without making the purchaser in the equity of redemption of one village a party. This 
purchaser sued to redeem the whole mortgage. On behalf of the mortgagee Azimut Ali'a 
case was cited in support of the proposition that he was only entitled to redeem his own 
village. The Privy Council overruled this contention and held that he was entitled to 
redeem the nine villages. Lord Haldane said :— 


„The Judge in the original Court thought that the decisions of the Courts in India 


2 had established that one of several mortgagors cannot redeem more than his share 


unless the owners of the other shares consent or do not object. Subject to proper 
safeguarding of the rights to redeem, which those owners may possess, their 
Lordships are of opinion that this is not so in India any more than in England. The 
decisions referred to when scrutinized turn out to be based not on any general 
principle different from that adverted to, but on the special circumstances of the 
transactions to which they related.” 

In the case of an imperfect foreclosure, the mortgagee has not acquitted a complete 
title to any part of the equity of redemption and so the whole mortgage is open to 
redemption. But the judgment in Mirza Yadalls Beg v. Tukaram (o) shows clearly that 
the mortgagor of a share can redeem the shares of other co-mortgagors in the residue left 
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after the mortgagee’s purchase in spite of the opposition of the mortgagee. The real 
question is not whether the mortgagee objects or not but whether the other oo-sharers 
are willing to contribute their shares of the mortgage debt and redeem. If they are not, 
the plaintiff can redeem their share as well as his own. If they wish to redeem they 
should be allowed to do so. This was the form of decree made in a case (p) decided by 
the Patna High Court. The Patna High Court construed Azimut Ali's case as follows :— 

That case does not lay down that, where a mortgage has been split up a mortgagor 
cannot redeem more than his share in equity of redemption. What it does lay down is 
that the mortgagee in such case cannot prevent a mortgagor from redeeming his share 
only, instead of the entire mortgage. That is good law but it is doubtful if that is a 
correct version of the decision in Azimut Ali's case. Piggot, J., said quite correctly of 
the owner of a share in the residue that he is entitled on the strength of his position 
as part owner of the mortgaged property to redeem just as much of it as does not belong 
to the mortgagees themselves, and he is entitled to do so on payment of a proportionate 
share of the mortgage debt (q). Some other cases allow redemption of the whole of 
the residue (r); but as a rule Azimut Ali's case has been followed and the right of the 
owner of a share in the residue left after the mortgagee’s acquisition has been limited to 
the redemption of his own share only (s) and the result has sometimes boen almoat absurd. 
Thus in an Allahabad case (¢) one Dallibullah owned a 2 ans. 8 pie share of the equity 
of redemption, the otfler 13 ans. 4 pie share having been purchased by the mortgagee. 
If Dallibullah had sued in his lifetime he could have redeemed that 2 ans. 8 pie share but 
he died and after his death one of his heirs sued to redeem it. He made the other heirs 
parties and none of them objected, Yet on the mortgagee’s opposition the heir was allowed 


to redeem only his fraction of the 2 ans. 8 pie share. The Allahabad High Court 


in a recent case (u) has sought tô justify this course of decisions on the ground that the 
integrity of a mortgage is necessary for the benefit of a mortgagee alone and where that 
has been broken and a redemption has to be allowed, there is no equity in favour of one 
of the mortgagors to possess the remaining property, although the same is more than his 
own legitimate share.” This, it is submitted, is wrong, for tho character of indivisibility 
exists both with reference to the mortgagor as well as to the mortgagee (v). The right of 
the mortgagor of a share to redeem the whole is recognised in seos. 9] and 95 of the Aot 
and it is difficult to see why the acquisition by the mortgagee of a part of the property 
should affect that right as to the rest. Where the mortgagee brings a suit omitting a 
necessary party and obtains a decree and purchases the mortgaged property in execution 
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thereof, the mortgage decree and the execution sale are of no effect as against the person 
who was not impleaded in the mortgage suit, and he is entitled to treat the mortgage as 
subsisting and can ask for its redemption in its entirety. The position is quite different 
_ ‘where the equity of redemption of some of the mortgagors has been effectively sold and 
purchased by the mortgagee himself at a private sale or in execution of a money decree. 
In such a case the effect of the mortgagee’s purchase would be to wipe out the mortgage in 
respect of that share. The mortgage could not be said to be subsisting eo far as that share 
was concerned (w). 


The part purchased by the mortgagee cannot of course be redeemed. This is either 
because the mortgage as to that part has been extinguished by merger or because the 
mortgagee if redeemed would immediately reclaim it. If the mortgagee has purchased a 
life-interest in a part he cannot be redeemed while that interest lasts. Thus in a Madras 
case (x) two Hindu widows had mortgaged their late husband’s property which was 
purchased by the mortgagee in execution of a money decree against one of them, the other 
widow was allowed to redeem dier own half share at once and the other half on the death 
of the co-widow. 


In the case of a mortgagoe purchasing the share of an undivided Hindu coparcener 
the Madras High Court requires the other coparcener to ascertain his share by partition 
and then sue to redeem it (y); but in Bombay he must redeem tfe whole property and 
then ascertain his share by partition (z). The Bombay ruling is based on Sargent, C.J.’s 
construction of Azimut Ali's case as limited to the part redemption of separate parcels 
of property. There seems however no reason why a prayer for redemption and for 


partition should not be combined in one suit. A 


60A. (1) Where a mortgagor is entitled to redemption, 

Obtigation to tanet then, on the fulfilment of any condi itions 
to tbird party Insted of £ on the fulfilment of which he would be entitled 
oavr_ o wenge. to require a re-transfer, he may require the 
. mortgagee, instead of re-transferring the property, to assign the 
mortgage-debt and transfer ‘the morigaged property to such third 
person as the mortgagor may direct ; and the mortgagee shall be 
bound to assign and transfer accordingly. | 


(2) The rights conferred by this section belong to * may 
be enforced by the mortgagor or by any encumbrancer notwith- 
gtanding an intermediate encumbrance ; but the requisition of 
any encumbrancer shall prevail over a requisition of the mortgagor 
and, as between encumbrancers, the requisition of a prior encum- 

. brancer shall prevail over that of a subsequent encumbrancer. 


(3) The provisions Ars. section do not apply in the case 
Ma mortgagee who is or has been in possession. 


(w) Mir . Alidad Khan (184) I. O. 124, cited as Mamu v. Kuitu. 
e) 4 gate v. Lienen (1887) 11 Mad. 204. 0 Mara Abt De (290 15 Bom 
dy) Momu v. Eii. 1882) GL: Thillai v Ed 201; Wer Han v. F 886 
Mamu = 2 M. mts z Bom u. 2 P.J. 810, 10 Bom 
be E 5. Seidal 


47 Mad. 658 Note—cf, 
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This seotion is new and has been inserted by the amending Act 20 of 1929. The 
right of the redeeming mortgagor under seo. 60 is to require the mortgagee to re-transfer 
either to the mortgagor himself or to a third person. Under this section he may require 
the mortgagee to assign the mortgage to a third person. A puisne mortgages, as assignee 
of part of the equity of redemption, may redeem a prior mortgagee and exercise this right. ` 


A mortgagee who is or has been in possessſon.— The reason why a mortgagee 
being or having been in possession, is excepted is that a mortgagee who has taken 
possession remains accountable in respect of profits and other matters even after the 
transfer (a). 


The section is modelled on sec. 95 of the Law of Property Act, 1925, which re-enact 
with slight variations sec. 15 of the Conveyancing and Law of Property Act, 1881, as 
extended by sec. 12 of the Act of 1882 under which it has been held that a moctgagee 
cannot safely transfer to the nominee of the mortgagor without the consent of the owners 
of subsequent incumbrances of which he has notice (6). e 


60B. 4 mortgagor, as long as his right of redemption 

subsists, shall be entitled at all reasonable 

production of ocunvate fimes, at his request and at his own. cost, 

and on payment of the mortgagee’s costs and 

expenses in this behalf, to inspect and make copies or abstracts 

,, or extracts from, documents of title relating to the mortgaged 
property which arc in tlle custody or power of the mortgagee. 

This section is new and was inserted by the amonding Act 20 of 1929. It recognises 

the right of the mortgagor to inspection and copics of deeds of titlo relating to the 


mortgaged property which are in tho custody of the mortgagee. Cases which donied 
this right of inspection are no longer good law (c). 


The section is modelled on sec. 96 of the Law of Property Act, 1925, which re-enacts 
sec. 16 of the Conveyancing and Law of Property Act, 1881 (d). 4 


61. A mortgagor who has executed two or more mortgages 
in favour of the same mortgagee shall, in the 
or ett to redeem separately absence of a contract to the contrary, when 
the principal money of any two or more of 

the mortgages has become due, be entitled to redeem any one sut 
morigage separately, or any two or more of such mortgages together. 


Amendment.—This section was substituted by the amending Act 20 of 1929 for 
the original section which was as follows :— x 
“A mortgagor seeking to redeem any one mortgage shall, in tbe absence of a 
contract to the contrary, be entitled to do so without paying any money due 
ugder any separate mortgage made by him, or by any person through whom 
he claims, on property other than that comprised in the mortgage which he 
0 . 


seeks to redeem.” 
d., b. 1425 ; Beattie v. Jaha (1860) ® Bom, H.O. ` 
n o uie pan teg 
(1880) 42 Ch. ys (% See Buen v. London, de., Coat O0: l 200), 
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The old section had also an illustration appended to it which was as follows :—“ 4 


a ag gg agan E E A aa nana 1,000. A afterwards mortgages Y 
en + $o B for Ra. 1,000, making no stipulation as to any additional charge on Z. A may 


„ dnstitute a suit for the redemption of the mortgage on Z alone.” That illustration is now 


2 emitted. 


The section has been completely remodelled and made more exhaustive, It applies 
not only to two mortgages by the same mortgagor to the same mortgagee, but to any 
number of such mortgages. The old section referred to a separate mortgage of other 
property (e). The new section embraces not only different mortgages of different 
properties, but also successive mortgages of the same property. 


Gonsolidation.—Under English law the right to redeem after due date was an 
equitable relief. Accordingly, under the maxim that he who seeks equity must do equity, 
the mortgagor seeking to redeem one of several mortgages was put on terms that he 
should redeem all. It was a tondition imposed by equity on the right to redeem given 
by equity. It did not arise so long as there was a legal right to redeem. But when that 
was lost the mortgagee was entitled to consolidate the mortgages, i. e., to treat them as 
one and to decline to be redeemed as to any unless he was redeemed as to all (f). Thus 
in the illustration to the old section if A had not redeemed Y, at due date, B was entitled 
to refuse redemption of Z, unless it was also redeemed. This equity was abolished in 


England as from the lst January, 1882, by sec. 17 of the Conveyancing and Law of 


Property Act, 1881, now re-enacted in sec. 93 of the Caw of Property Act, 1925, except 
where a contrary intention appears in the mortgage deeds or one of them. It is, however, 
usual in England to exclude the section by express words in the mortgage. The equity 
in India was abolished by seo. 61 which also saves contracts to the contrary (g). Before 
the Act it had been applied in Bombay (k), but rejected in Caloutta (i). In a latter case 
the Bombay High Court held that it was inapplicable in the mofussil (J). 


As the word mortgagor includes persons deriving title under a mortgagor, sec. 61 
applies whether the party seeking redemption is the mortgagor or his assignee or heir 
or survivor (k). The rule in English law is that the equity of consolidation does not 
apply where the equity of redemption of one property was assigned before the mortgage 


of tho other—or in other words there is no right of consolidation unless the right arose 


before the. severanoes of the equities of redemption (I). As the equity of consolidation 
does not apply in India it is not necessary to pursue this topic further. 


Contract to the contrary.—The parties themselves may exclude the operation of 
the section and the contract of mortgage may allow the mortgagee to consolidate (m). 
Buta provision to that effect must be explicit (n). If there is a stipulation for simulta- 


neous redemption in the subsequent mortgage of the same property, this is equivalent 


to a contract for consolidation and the mortgages cannot be redeemed separately. As 
explained in the notes on ses. 60, such a stipulation is not a clog on redemption. See note 


|. ‘Subsequent agreement postponing redemption’ at p. 378. In an Allahabad case (o) 


(e oe, Dalip (1906) 3 All. L. J. 672; ri (1) Jennings v. Jordan, supra. 

! Salmon, Ba parte Trustee (1908) 1 (m) Parmeshwar v. Kishore (1024) 3 Pat. 
147. 829, 80 I. O. 54, (6) A.P. 59. 

(f) Senet v. Jordan (1881) 6 App. Cas. 698, (n) Bharte Dali 


Tharaj (1920) 1 Lab fog 8851 A. 200; 

(9) Tatze Bibi v. akuar y. hal 00 7 i 0) — 5 — ` TO. 500; 
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the first mortgage was by two mortgagors, and the second by one of them only who 
covenanted to pay before redeeming the first mortgage. This was held not to 
be a contract of consolidation but to be only a provision fixing time for 
peyment. 


The effect of a covenant for consolidation was much debated in a recent Full Bench 
decision of the Allahabad High Court (p). The mortgagor had made a usufructuary 
mortgage of his occupancy holding and then took further advances and executed two 
bonds of further charge and in those bonds covenanted not to redeem the uaufruotuary 
mortgage until these subsequent advances had been paid off. Now a tranafer of an 
occupancy holding is forbidden by the Agra Tenancy Act 12 of 1881, but the Allaha. 
bad High Court had held that an usufructuary mortgage in so far as it is a transfer 
of “a right to occupy ” or of a right to possession is valid. Under this ruling the 
bonds were invalid as mortgages or deeds of further charge and the usufructuáry 
mortgage was valid only as the transfer of a right of possession (q). In view of this 
ruling each of the Judges took a different view of the effect pf the oovenant one Judge 
held that as a personal covenant it was valid—anothor Judge held that it was invalid 
as it hindered redemption of the usufructuary mortgage; and the third Judge that 
it was invalid as it had the effect of making the usufructuary mortgage operate as a 
mortgage of something more than a right of possession. 


Two or more mortgages.—These words mark the distinction between the old 
section and the new. The old sectiop referred to the case of two mortgages of different 
properties. Thus if A nsortgaged property X to B, and A mortgaged property Y to B, 
then the old section enacted that might redeem X and Y separately unless restrained 
by contract to the contrary. The new section refers to two or more mortgages of the 
same or of different properties. For inatance it would includo a case of four mortgages 
thus: (1) A mortgages X to B, (2) A mortgages X to B by a puisne mortgage, (3) A 
mortgages Y to B, (4) A mortgages Z to B. The now section enacts that unless restrained 
by contract to the contrary, 4 may redeem each of these four mortgages 
separately. 


The old section.—Although the old section referred to mortgages of different propere 
ties, the Allahabad High Court held that as each mortgago was a separato cause of 


action (r), the mortgagor might redeem two mortgages separately even when the mortgages . 


were of the same property (a). But in many cases (t) it was held that as the section 
referred to mortgages of different properties, it implied that when the mortgages were 
of the same property the mortgagor was bound to redeem all or none. Again, as the right 
of redemption and the right of foreclosure are oo-extensive, it was held that if the 
mortgages were of the same property, the mortgagee could not enforce one without 
enforcing the others (u). 


(p) Lallu Singh v. Ram Nandan 11970) 62 All. mania v. Sivaguru (1911) 21 Mad. eee 548. 
281, 124 1.0. 738, (30) A.A. 186 F. B. 5 Rametha har Singh 
% Khial Rem v. Nathu Lal (1803) 15 All. 219 . ido 1.0, bea Kanbofe Lal tal 
. 4.4. 197; 
(r) Sundar Singh v. Bhols (1808) 20 All. 322. (1902) 25 Mad. 
Ramdhan (1909) 3 KA 48, LO. 22 
Tajjo Bibi v. B. 1804) 16 All. 208: 
2 iia Bakhsh F. Aliman nissa (1908) 27 3 (ste) 80 
R Al 31 8 (198 Tuck. 657 687, 140 10, B48, ( ) 
) Poni ai nging ri raja o A. 
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The new section.—Under the new section it is clear that even if the mortgages are 
of the same property, the mortgagor may redeem each separately unless restrained by 
a contract to the contrary. The effect of the amendment is to abolish the consolidation 
of mortgages whether in respect of the same properties or different properties (v). 


It might be supposed that conversely a mortgagee who holds two or more mortgages 
of the same property from the same mortgagor might enforce each separately, and that 
the old rule requiring the mortgagee to consolidate was abolished. But this is not so; 
and section 67A of the Act as amended puts the rights of the-mortgagee on a totally 
different footing, and if he has successive mortgages of the same property or different 
mortgages of different properties from the same mortgagor he must enforce all or none. 


This is because a sale of property subject to other mortgages is not likely to realise a fair 


ice and would be a hardship on the mortgagor. On the other hand, if the mortgagor 


redeems one of several mortgages he benefits the mortgagee by enhancing the value of 


his security. This equitable consideration overrides not only the rule of procedure 


which allows a separato stit on each cause of action, but also the principlo that rights 
of redemption and foreclosure are co-extensive. 


62. Inthe case of a usufructuary mortgage, the mortgagor 
| has a right to recover ‘possession of the 


Right of usufructuar 


mortgagor to recover pomes- property together with the mortgage-deed 


ston. 


and all documents relating to the mortgaged 
property which are in the possession or power of the morigagee,— 


(a) where the mortgagee is authorized to pay himself the 
mortgage-money from the rents and profits of the property,— 
when such money is paid; 


(b) where the mortgagee is authorized to pay himself 
from such rents and profits or any part thereof, a part only of 
the mortgage-money—when the term, if any, prescribed for 
the payment of the mortgage-money has expired and the mort- 
gagor pays or tenders to the mortgagee the mortgage-money 
or the balance thereof or deposits it in Court as hereinafter 
provided. | 


Amendments.— This section has been amended by Act 20 of 1929. The following 
were the amendments :— 


In the first paragraph the words together with the mortgage deed and all docu- 
ments relating to the mortgaged property which are in the possession or power of the 
mortgagee ° have been inserted. This corresponds to the similar amendments 
in seo. 60. : 


In clause (b) the words or any part thereof a part only of the mortgage money ” 
have been substituted for the words the interest of the principal monef ; and the 
wards the mortgage money or the balance thereof have been substituted for the 
words “the principal money.” These amendments make the section correspond with 


the definition of usufructuary mortgage in sec. 58 (d). The old section did not so 


correspond. 
(v) Jat Narain v. Qghul Singh (1987) 168 I.C. 40, (1087) A. O. 221. 
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Right of Usufructuary Mortgagee to Recover Possession :—The section does 
not use the word redemption and it applies only to usufructuary mortgages pure 
and simple (w); but the remedy of the mortgagor in clause (b) would be enforced by suit 
for redemption or by the summary process of deposit and notice under sec. 83. On the 
other hand under clause (a) there is no tender or payment and tho suit would not be one 
for redemption. Such a suit would be described in England as a suit in ejectment (z); 
and in India it bas been said that a suit for redemption of a usufructuary mortgage ia in 
substance a suit for possession (y). When the debt is satisfied out of the rents and profits 
the mortgagor recovers possession on his title (:). Thus in Nidha Sah v. Murli Dhar (a) 
the mortgage was a usufructuary mortgage for a term of 14 years and provided that at 
the expiry of that term the mortgagor was entitled to possession without an account. 
The mortgagee did not get possession of the whole property because of a misrepresenga. 
tion by the mortgagor. Nevertheless tho Privy Council held that as the mortgagl 
suit was not on contract but on titlo, ho was entitled at tho end of the term to recover 
the part of which the mortgagee had possession. But the so-called mortgage in this 
case was not really a mortgage, for the transfer was not acotfrity for the payment of any 
money or for the performance of any engagement, but simply a grant for a fixed torm free 
of rent in consideration of a sum made up of past and present advances. 


Clause (a).—This fers to cases whero the principal and interest aro paid out of the 
usufruct, and the suit is one fur the recovery of possession rather than redemption. The 
words when such money is paid refer to payment out of the rents and profits (ö). 
In such cases the mortgagee pays“ himself out of the rents and profits, and surrendors 
possession when the debt is paid off. If the mortgagor sues to recover posseasion before 
the debt is discharged out of the®usufruct, the suit must be dismissed as premature (c). 
In some obsolete cases the mortgagor was allowed to redeem by making a cash payment 
before the mortgage was discharged out of the usufruct () . The Chiof Court of Oudh 
made a similar order in a more recent case (e); but the decision proceeds on the 
erroneous notion that the mortgagor can redeem at his convenience, and it makes no 
reference to the Privy Council decision in Bakhtawar Begam v. Husaini Khanam (f). 
In a Madras case (g), the mortgage was usufructuary with a condition that the mortgagoe 
should remain in possession until the mortgage debt and interest were discharged out of 
the usufruct. There was also an option given to the mortgagor to redoom by payment 
of the balance due at the end of 10 years. The mortgagor did not cxeroise this option 
at the end of the period of 10 years, but sued after the 10 years but before tho mortgage 
was satisfied out of the usufruct. The suit was dismissod as premature. This was on 
the principle that the law will not allow the mortgagor to discharge the debt before the 
prescribed period in a manner not contemplated by the contract (A). 


If the interest or the interest and defined portions of the principal ure to be satisfed 
out of the usufruct, the mortgagee would not be liable to account on redemption -sve 
sec. 77. If, however, the mortgagee has remained in possession after date of tender o or 
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an 0 deposit and hes realised a surplus in excess of the mortgage money he is liable to account 
. for such surplus but the mortgagor must include a claim for it in his suit, the surplus 
being really mesne profite, for otherwise he will be barred from filing another suit (6). 


Usufructuary montgages under olause (a) sometimes fix a term when the right to 
recover possession arises. This is when the parties make an estimate of the rents and 
profits and agree that the mortgage will be discharged by possession for the term fixed. 
In such cases the mortgagor will not be entitled to recover possession before the expiry 
of the term, for when the parties to a mortgage agree to certain terms it is the duty 
of both parties to adhere to the terms of the mortgage (5). 


But the mortgagor may on equitable grounds be allowed to redeem before the 
Airy of the term by reason of the conduct of the mortgagee. Thus in Immani Seshayyav. 
u Lakshminarasimha (k) a usufructuary mortgage provided that the 
mortgage should be discharged by the rents and profits for 55 years less an annual sum 
of Ra. 60 to be paid out of the rents and profits to the mortgagor. The mortgagee did 
not make these payments to the mortgagor, and it was held that he was bound to apply 
PE the sums to the reduction of the debt, so that the mortgagor could redeem within the 
fixed period as soon as the debt was discharged. See in this connection the note ‘‘ When 

the right of redemption arises under sec. 60, and the case of Chhotku Rai v. Baldeo (1). 


Clause (b).—This clause in the old section referred to the one case in which the 
mortgagee took the profits in lieu of interest. It has now been expanded in order to 
cover all the classes of usufructuary mortgage as“ defined in gec. 58 (d) which are not 
included in clause (a). There are three classes in sec. 58 (d). These are when the 
whole or part of the rents and profits are taken : . 

(1) in lieu of interest, 

(2) in payment of the mortgage money, 

(8) part in lieu of interest and part in payment of mortgage money. 

Class (2) is covered by clause (a); and clause (b) covers classes (I) and (3). 


In class (1) the interest is part of the mortgage money and the mortgagor redeems 
when he tenders the balance of the mortgage money, i. e., the principal. If the usufruc- 
tuary mortgagee leases the property to the mortgagor for a rent equivalent to the interest 
so that the lease and mortgage are one transaction the mortgagor cannot redeem without 
payment of arrears of rent (m). But if the lease and the mortgage are independent 
transactions the mortgagor can redeen on payment of the principal money irrespective 
of the amount due under the lease (n). 


In class (3) part of the rents and profits is set apart as equivalent to interest and the 
reat or part of the rest goes in reduction of the principal. 


If no term is fixed and if the contract is for payment of the debt out of the rents and 
profits alone, the mortgagor would be entitled to redeem when the principal was discharged 
out of the residue or part of residue of the rents and profits. Otherwise the mortgagor 

could redeem at any time on payment of the balanoe of the . money. Ifa term 
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is fixed the right of redemption would arise at the expiry of the term, and there would be 
an account to ascertain the balance due unless such account were dispensed with by the 
terms of the mortgage. 


In Subban Chettiar v. Rangan Chetti (o) there was a usufructuary mortgage to A 
for a term of 12 years, then a second usufructuary mortgage to B who was to redeem 4 
and take possession for a further term of 10 years, and a third mortgage to C. B failed 
to redeem A at the end of the first term and so C redeemed A and took possession. Then 
B sued to redeem C as first mortgagee and C delayed giving poasession for 15 months 
O then sued to redeem B at the expiry of the second term of 10 years. B was not entitled 
to add the period of 15 months to his term. Whatever remedy B might have in damages 
or otherwise for C’s wrongful conduct, he could not extend the period of the mortgage. 

If by the terms of the mortgage, part of the rents and profits are to be taken in lieu 


of interest and the balance paid to the mortgagor, arrears of such balance should be" 


deducted in the redemption suit (7). 


Anomalous mortgages.—Sec. 62 applies to usufructuery mortgages pure ‘nd 
simple and has no application to anomalous mortgages which contain a covenant to 
pay (q). To an anomalous mortgage the provisions of scc. 60 apply. 


Usufructuary mortgage and deed of further charge.—-If the usufructuary 
mortgage is followed by a deed of further charge or a puisne simple mortgage then in 
the absence of a covenant for consolidation the mortgagor is entitled to redeem each 
mortgage separately (r). He may recqver possession from the usufructuary mortgagee 
by suit under sec. 62 and then redcem the simple mortgage by suit under seo. 60. In an 
Oudh case (s) it was said that sec. §2 has no application where after the oxecution of a 
usufructuary mortgage other mortgages by way of further charge have been executed 
by the same mortgagor. This is incorrect, and the Privy Council have observed that 
sec. 62 is not in any way inconsistent with the provisions of seo. 61 (/). On the other 
hand if there is a contract for consolidation, the mortgageo is entitled to remain in posses- 
sion until the further charge or mortgage is paid off (u). 


Illustration. 


A borrowed Rs. 5, 500 from B, and in July 1881 executed a usufructuary mortgage 
of his village to B for a period of 15 years. In November 1881 A borrowed a further 
sum of Ra. 2,500 from B and executed another document promising to repay the sum with 
interest within the period of 15 years. The deed then provided: I shall first pay up 
this debt, including principal and interest, and thereafter I can redeem the mortgaged 
village, having paid up the mortgage money. Without the payment of this debt I cannot 
redeem the mortgaged village.” Held that this subsequent deed created a farther 
charge on the village and that he was entitled to remain in possession until both debts, 
were discharged: Aditya Prasad v. Ram Ratan Lal (1930) 6 Luck. 365, 67 I. A. 173, 176, 
123 I. C. 191, (0) A. PC. 176. 


(0) (1027) 51, M Mad. L.J. 706, 99 I. C. 660, (27) 52 All. 281, 124 I.C. 733, (80) A.A. 188. 
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63. Where mortgaged property in possession of the 

, mortgagee. has, during the continuance of 

prof.. e the mortgage, received any accession, the 

mortgagor, upon redemption, shall, in the 

absence of a contract to the contrary, be ‘entitled as a 
the mortgagee to such accession. 


Where such accession has been acquired at the expense 
of the mortgagee, and is capable of separate 
Accession acquired in 
virtue of transferred possession Or enjoyment without detriment 
ship, 

to the principal property, the mortgagor 
desiring to take the accession must pay to the mortgagee 
the expense of aequiring it. If such separate possession or 
enjoyment is not possible, the accession must be delivered 
with the property ; the mortgagor being liable, in the case of an 
acquisition necessary to preserve the property from destruction, 
forfeiture or sale, or made with his assent, to pay the proper 
cost thereof, as an addition to the principal money, with interest 
at the same rate as is payable on thé principal, or, where no such 

rate is fixed, at the rate of nine per cenf. per annum. 


In the case, last mentioned. the profits, if any, arising 
from the accession shall be credited to the mortgagor. 


Where the mortgage is usufructuary and the accession 
has been acquired at the expense of the mortgagee, the profits, 
if any, arising from the accession shall, in the absence of a 
contract to the contrary, be set off against interest, if any, 
payable on the money so expended. 


Amendment.—The words with interest at the same rate as is payable on the prin- 
cipal, or, where no such rate is fixed, at the rate of nine per cent. per annum” were 
substituted for the words “ab the same rate of interest” by the amending Act 20 of 
2929. This amendment was necessary in order to provide for cases where the mortgage 
deed is silent as to the rate of interest. 


Accessions.—The section deals with— 
(1) Natural accessions. 
(2) Acquired accessions which are separable. 
(3) Acquired accessions which are inseparable. a 
This section refers to the mortgagor's rights to accessions made by the mortgages, 
while seo. 70 refers to the mortgagee’s right to accessions made by the mortgagor. Natural 
accessions, unless they have been the subject of a special contract, follow the general 
rule, accessio cedit principali, of which secs. 70 and 108 (d) are examples. : 


Aocessiofis are treated as accessions to the mortgaged property; but although the 
t section does nöt make it a condition that the mortgagee should have made the scquisi- 
tion n by availing SE a i aa . aaa a ka 
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Council in Sorabjee v. Dwarkadas (o) shows that the section is only an application of the 
equitable principle enacted in sec. 90 of the Trusts Act. That section is as follows :— 


“Where a tenant for life, co-owner, mortgagee or other qualified owner of any pro- 
perty, by availing himself of hie position as such, gains an advantage in derogation of the 
rights of the other persons interested in the property, or where any such owner, as 
tepresenting all persons interested in such property, gains any advantage, he must hold, 
for the benefit of all persons so interested, the advantage so gained, but subject to ropay- 
merit by such persons of their due share of the expenses properly incurred, and to an 
indemnity by the same persons against liabilities properly contracted in gaining such 
advantage.” | 


As to this section their Lordships in the case cited above said: 


“In their Lordships’ opinion there is nothing inconsistent with that section (8. 90 
Trusts Act) in the provisions of sec. 63 of the Transfer of Property Act as to acucssions to 
mortgaged property and the terms on which the mortgagor mad upon redomption obtain 
the benefit of them. The word accession ’ is not defined in the Act, but the acction dealt 
expressly with accessions which have been acquired at the expense of the mortgage and 
would appear to be clearly applicable to cases in which a subordinate tenure has admitted- 
ly been acquired by the m@rtgages as an accession to the mortgaged property. Whether 
the term ‘accossion’ as used in this section should also be held to cover acquisitions 
which the mortgagee has made for his own benefit. but is bound, under sec. 90 of the Trusts 
Act to hold for the benefit of the m&rtgagor need not be discussed. Seo. 00 itself 
provides for the mortgagor bearing the cost of the acquisition in such a case, but sec. 63 
goes somewhat further and contains%s well an express provision as to profits arising from 
the accession where the mortgage is usufructuary. In the present case it ia sufficient to 
gay that their Lordships are clearly of opinion that sce. 63 of the Transfer of Property 
Act, cannot be read as entitling the mortgagor to recover acquisitions made by the 
mortgagee for his own benefit in circumstances which do not bring him within sec. 90 of 
thé Indian Trusts Act.” 


Sec. 90 of the Trusts Act enacts a wider rule than that in sec. 63 and deals with a tenant 
for life, a co-owner, a mortgagee or other qualiticd owner who by availing himself of his 
position as such gains an advantage in derogation of the rights of the other persons in- 
terested. An acquisition by tho mortgagee is an advantago gained and illustration (c) 
to sec. 90 shows that such an acquisition may not be an accession though the Privy Council 
refrain from saying that this is necessarily the case. But thoir Lordships do decide that 
when the acquisition is an accession made by the mortgagee for his own benefit, the 
mortgagor is not entitled to it except under the equitable rule enacted in sec. 90 of tha 
Trusts Act. In other words, the mortgagor must show that the mortgages by availing 
himself of his nogtion as such acquired the accession in derogation of the rights of the mort- 
gagor. The case before the Privy Council was that of a mortgagee of a share of a village 
who also became a co-owner by the purchase of a half share in the equity of redomption and 
dy the purchase of two fields. He required these fields for a ginning factory and therefore 
purchased the tenancy right in them during the continuance of the mortgage. On re- 
demption the tenancy right was claimed as an accession, but the Privy Council held that 


to justify the mortgagor's claim it was incumbent on him to show that the tenancy right 


was acquired under such circumstances as to bring the acquisition within sec. 90 of the. 


Trusts Act. Their Lordships dissented from a decision of the Caloutta High Const d 
that the mortgagor was entitled to a subordinate tenure acquired by the mortgages | 


(9), (1988) 50 I.A. sek, S71, 26 C.W.. D47, 66 2) APC: 199. Z : 
Pi 2 Mad. LJ. 116, 94 Bom m Birch Narain v. Ambika Prased dem 
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without regard to the question whether the mortgagee had any — advantage by 
reason of his position as mortgagee in acquiring them. 
Rajah Kishendats v. Rajah Mumtaz Ali (x) was a case decided by the Privy Council 
before the Transfer of Property Act, but the same principle was applied. In that case 
the mortgagee of a taluka, during the continuance of the mortgage, acquired subordinate 
tenures known as birts. Their Lordships referred to the general principle of English 
law that most acquisitions by a mortgagor enure for the benefit of the mortgagee, 


increasing thereby the value of his security ; and that, on the other hand, many aoquisi- 


tions by the mortgagee are in like manner treated as accretions to the mortgaged property, 


or substitutions for it, and, therefore, subject to redemption.” But this rule was only 


referred to as an equity applicable to the case and it was held to be applicable because 
on the facta their Lordships had found that the mortgagee taking advantage of his posi- 
tion as de facto talukdar had acquired the birts on very favourable terms and had allowed 
them to merge in the taluka and that it would be inequitable to allow him on redemption 
to revive them for his benpfit. 


During the continuance of the mortgage.—An acquisition made after a decfee 
extinguishing the mortgage is not within the section (y). But when the usufructuary 
mortgagee of a share of a village took a mortgage by conditional sale of a tenant’s holding 
and foreclosed the tenant after the expiry of the usufructuary mortgage, the mortgagor 
was entitled to the tenancy as an accretion (z). 


Natural accession.—Natural accessions ¢re, under sec. 70, additions to the 
security and, becoming incorporated in it, are subject to redemption. When the area 
of a village mortgaged without specification of boundaries was increased at a survey 
settlement the mortgagor was on redemption entitled to the increase (a). When the 
mortgagee was, by mistake, put in possession of a greater area of land the mortgagor 
was entitled to redeem the excess as well (b). 


Acquired accession—separable.—Such accession being separable, the mortgagor is 
not bound to take them, but if he does take them he must pay the mortgagee the expense 
of acquiring them. In the case cited above (c) the mortgagor had to pay the mortgagee 
the expense inourred in acquiring the sub-tenures. The mortgagor can take the accretion 
even if the mortgagee has acquired it benami in the name of a relation (d). In a Bombay 
case before the Act, Government trees standing on the land mortgaged and purchased 
at a favourable rate by the mortgagee, were held to be accretions to which the mortgagor 
was entitled on redemption on payment of the purchase price and other reasonable 
expenses (e). The mortgagor's right only accrues on redemption and so he may be 
held to have abandoned his right if he does not at the time of redemption tender to the 
enortgagee the oost incurred by the mortgagee in making the acquisition (f). 
Adjoining Government waste land brought into cultivation by the E is not an 
accession (g). » 


. Acquired accession—inseparable.—When the accessions are inseparable the 
mortgagor has no option but to take them on redemption. He is therefore liable to 
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pay the cost only (1) if the acquisition was necessary to preserve the property from 
destruction, forfeiture or sale, or (2) if the acquisition was made with his consent, 
Thus if a mortgagee makes the necessary repairs to a well with the consent of, the 
mortgagor, the mortgagor must pay the cost (A). But when the mortgagee without the 
consent of the mortgagor added an upper storey to a building (i) or constructed a 
well (j), or planted a grove (k), he was not entitled to recover compensation from 
the mortgagor. The last case may seem inconsistent with the Bombay case already 
cited (i) but in the Bombay case the trees were Government property and so 
possibly capable of separate enjoyment. In Raghunandan Rai v. Raghunandan (m) a 
Full Bench of the Allahabad High Court said that a mortgagee who had planted a grove 
without the consent of the mortgagor could fell the trees and remove the timber; bat in 
Nagesgar Rat v. Nand Lal (n) the same Court said that the matter must be considered 
from the mortgagor's point of view and that the grove cannot be treated aa separable 
for although the mortgagee might remove the timber that would be destructive of the 
land. In the latter case the Court allowed the mortgagor a grove of 110 mango trees 
as an inseparable accession as they had been planted without his consent. The 
distinction between these two cases is that in the former the trees were regarded 
as separable and in the latter as inseparable. This, it is submitted, is a question of fact. 
If the trees are young saplings the mortgagee may remove them or receive compensation, 
but if the trees are old trees deeply rooted the mortgagor is entitled to keep them if they 
have been planted without his consent. In another case the grove was planted with the 
mortgagor's consent and the mortgagee was allowed compensation (o). The Bombay 
High Court has held that, whether o2 not the mortgagor can claim a tree planted by 
the mortgagee as an accession, the mortgagee does not commit waste if he cuts down a 
tree planted by himself, in the absence of evidence that it is within the moaning of 
` sec. 76 (e) destructive or permanently injurious to the property (p). A houso has been 
held to be an accession that is separable (g) but that view had been dissonted form (r). 
In an Allahabad case (s) the mortgagee rebuilt a house that was in a dilapidated 
condition when mortgaged, and the Court held that as the house was already fallen down 
there was no question of preserving it from destruction and that the mortgagor 
was not liable for the cost of rebuilding. Such a case would now probably fall under 
sec. 63A. 


When the mortgagee has evicted a tenant of tenancy lands, the lands are an acoession 
to the mortgaged property to which the mortgagor is entitled (). The same rule applies 
when the mortgagor is a khot and the mongah purchases khot nisbat land without the 
Khot’s permission (u). 
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63A. (1) Where mortgaged property in possession of 

the mortgagee has during the continuance of 

Lpropeaty, to mot- the mortgage, been improved, the mortgagor, 

i upon redemption, shall, in the absence of a 

contract to the contrary, be entitled to the improvement ; and 

the mortgagor shall not save only in cases provided for in sub- 
section (2), be liable to pay the cost thereof. 


(2) Where any such improvement was effected at the cost 


of the mortgagee and was necessary to preserve the property from 
destruction or deterioration or was necessary to prevent the security 


from becoming insufficient, or was made in compliance with the 


lawful order of arty public servant or public authority, the mort- 
gagor shall, in the absence of a contract to the contrary, be liable 
to pay the proper cost thereof as an addition to the principal 
money with interest at the same rate as is payable on the principal, 
or, where no such rate is fixed, at the rate of nine per cent per 
annum, and the profits, if any, accrying by reason of the improve- 
ment shall be credited to the mortgagor. á 


Amendment.—This section was inserted by the Amending Act 20 of 1929. 
Before that, the Act was silent as to improvements by a mortgagee. 


67 


Improvements.— As the Act formerly made no mention of improvements, the 
Madras High Court held that a charge for improvements was not admissible (v), and go , 
did the Alluhabad High Court (w). The mortgagor was liable for the cost only if the 
improvements were accessions under sec. 63 or repairs under sec. 72 and necessary for 


the preservation of the property (x). 


In an old Bombay case (y), decided before the Act, Couch, C. J., allowed a mortgagee 
to charge double the cost of the original house for rebuilding it after a fire. The learn 
Chief Justice cited with approval the following passage from Fisher (z) :— 

“ The mortgagee in possession will be allowed the cost for proper and necessary 

repairs to the estate; and if buildings become ruinous, so as to be uhfit for use, he 


e may complete or pull them down and rebuild for the preservation of his security. 


And the rebuilding or repairing may be done in an improved manner, and more 
substantially than before but so that the work be done providently, and that no 
new or expensive buildings be erected for purposes different from those for 
which the former buildings were used; for the property when restored ought to 
be of the same nature as when the mortgagee received it; and if it be thus wholly 
or in part converted from its original purpose, the money expended will not be 
allowed to be charged upon it.“ 7 


(v) Arunachella Chetti v. Stthayi (1896) 19 Mad. Kans (1883) A.W.N. 208; Durga Singh 
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In Sandon v. Hopa (a) Lard Tapih aid daiis mortengee must not be allowed 
to “improve the mortgagor out of hie estate but admitted that there might be a ound for 
inquiry into improvements. In Shepard v. Jones (b) Jessel, M. R., assumed that a 1 j 
gageo wonld be allowed to charge for lasting improvements property undertaken. 
was followed by the Privy Council in a oase from Jamaica (c), and the Bombay High 
Court adopted the same rule in cases decided before the amendment (d). 


The present section lays down a uniform rule, and provides that the mortgagor is 
liable to pay the cost of the improvements only if they are necessary to preserve the 
property from destruction or deterioration, or (2) necessary to prevent the security from 
becoming inadequate, or (3) done under the orders of a public authority such as a 
Municipality. Ifthe improvement fulfils any one of these tests, the cost is allowed to the 
mortgagee’ as an addition to the principal money secured by the mortgage. Interest 
at the rate specified in the section is allowed on the cost; but in u case before the Aot, 
the Privy Council disallowed interest on money spent on improvements (e). Profite due 
to the improvements are credited to the mortgagor (f). In® the case of accidental 
destruction by fire, the mortgagee would not, it is submitted, be allowed to rebuild a 
whole house as in the Bombay case already cited (g), but he would have to pursue his 
remedy under sec. 68. In the Punjab where the Act is not in force, reasonable expenditure 
on permanent improvements is allowed (4). If the improvement is not permanent he is 
only allowed to remove the material (i). 


Contract to the contrary.— The section safeguards the right of private contract. 
The terms of the mortgage*decd may allow the mortgageo to make improvements and 
to charge the cost to the mortgagor and in that case the mortgages is ontitlod to 
a charge under tho contract. Instances of such contracts are cited in footnote (j). 
A condition allowing the mortgagee to make reasonable improvements will not justify 
the demolition and rebuilding of the house at a cost cquivalent to nine times the mortgage 
debt (k). In one reported case (l) the mortgagee was by the terms of the deed allowed 
to rebuild in the event of destruction of a house by fire. On the other hand if the 
mortgagee is prohibited from making improvements, the application of this section would 
be excluded. 


64, Where the mortgaged property is a lease, * ** and 
the mortgagee obtains a renewal of the 


lea e of mortgaged ease, the mortgagor, upon redemption, 
shall, in the absence of a contract by him 


to the contrary, have the benefit of the new lease. 
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Amenaments.— The old section referred to a lead for a term of years. The 


G. “fopa term of years” hwe been omitted by the Amending Act 20 of 1929 as 


is one particular mode of accession. Under illustration (d) to seo. 3 of the Specific Relief 
Act a mortgagee obtaining a renewal of a lease in his own name is a trustee for those in- 
terested in the original lease. This is the law laid down in Rowe v. Chichester (m) that if 
the trustees, mortgagees and persons interested obtained a renewal, the new lease is always 
subject to the trusts and limitations of the old lease. 

In a recent case before the Privy Council (n) their Lordships said that this section 
may be said to give statutory effect to the rule in Rakestraw v. Brewer (o) referred to in 
Rajah Kishendati’s case (p), as it was apparently thought better to provide for this 
particular acquisition by a mortgagee instead of leaving it to the general provisions of 
sec. 90 of the Indian Trusts Act. In Rakestraw v. Brewer (q), there was a mortgage of a 
lease of chambers in the Temple renewed for an additional term as a favour to the 
mortgagee who was a brother of a Bencher of the Inn, but the mortgagor was allowed 
to redeem and this was for the reason that ““ this additional term comes from the old 
root, and is of the same nature, subject to the same equity of redemption.” The same 
principle was applied to a mortgage of a jote (r). The same finoiple has been applied to 
a case where the mortgagee of a leasehold with option to purchase the freehold reversion 
had purchased the freehold reversion (6). 


€ 
Under sec. 72 (e) the mortgagee is entitled to recover the cost of renewal and may 
add it to the mortgage money. This is also the English law (t). 


65. In the absence of a contract to 
mortgage. Mata by the contrary, the mortgagor shall be deemed 
to contract with the mortgagee— 


(a) that the interest which the mortgagor professes to 
transfer to the mortgagee subsists, and that the 
mortgagor has power to transfer the same ; 


(b) that the mortgagor will defend, or if the mortgagee 
be in possession of the mortgaged property, enable 
him to defend, the mortgagor’s title thereto ; 


(c) that the mortgagor will, so long as the mortgagee is 
not in possession of the mortgaged property, pay all 
public charges accruing due in respect of the property ; 

(d) and, where the mortgaged property is a lease, * * * 
that the rent payable under the lease, the conditions 
contained therein, and the contracts: binding on the 

mid and observed down 
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to the commencement of the mortgage; and that 
the mortgagor will, so long as the security exists and 
the mortgagee is not in possession of the mortgage 
property, pay the rent reserved by the lease, or, if 
the lease be renewed, the renewed lease, perform the 
conditions contained therein and observe the con- 
tracts binding on the lessee, and indemnify the 
mortgagee against all claims sustained by reason of the 
non-payment of the said rent or the non-performance 
or non-observance of the said conditions and contracts: 


(e) and, where the mortgage is a second or subsequent 
incumbrance on the property, that the mortgagor 
will pay the interest from time to time accruing due 
on such prior incumbrance as and when it becomes 
due, and will at the proper time discharge the prin- 
cipal money due on such prior incumbrance. 


The benefit of the contracts mentioned in this section 
shall be annexed to and shall go with the interest of the 
mortgagee as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof 


from time to time vested. 


Amendment.—This section contained in its penultimate paragraph the following 
exception :— 

“Nothing in clause (c), or in clause (d), so far as it relates to the payment of 

the future rent, applics in the case of an usufructuary mortgage.” 

This paragraph has been omitted by the Amending Act 20 of 1929, as the mortgagor 
is under an obligation to preserve the security and is liable to pay public charges and 
rent when the usufructuary mortgagee is not in possession. 

Clause (d) of the old section referred to a lease for a term of years. But the 
words for a term of years have been omitted as unnecessary. 


Contract to the contrary.—The mortgagor's covenants implied by this section 
are subject to any express contract the parties may have entered into. Such a contract 
may be presumed when the mortgagee was fully aware of the nature and extent of the 


mortgagor's title (u). 
Estoppel.—Apart from the implied covenants for title referred to in this section 


there is a title by estoppel, for a mortgagor cannot derogate from his grant so as to defeat 
the mortgagep’s title (v); nor can the mortgagor set up a title of a third person (w); or 
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allogo that the property does not belong to him (z). Bren when the mortgagor 1 


trustee he has not been allowed to set up the trust ud a defence for himself (y). Banerjee, 

J., in Srimats Mallika v. Ratanmani (z) held that there was no estoppel when the mortga- 
gor was a trustee for a public purpose. The correctness of this decision has been 
doubted (a). But in such a case there is no estoppel against a succeeding trustee (b). The 
principle of estoppel is, however, not applicable when the mortgage is illegal (c). A 


Clause (a): Covenant for title.— The mortgagor's covenant for title is similar to 
that of a vendor under seo. 55 (2). It is twofold (1) as to the quantum of interest and 
(2) as to the interest being transferable. The mortgagor covenants his title and his power 
to deal with it. 


_ Illustration. 


A mortgaged property to B. A sold the equity of redemption to C. On O's death 
B sued O's sons for sale of the property mortgaged. C’s sons pleaded that the property 
was wakf and that A was not entitled to mortgage it. Held that this defence was 
barred by sec. 65 (a): Achhatbar Singh v. Rajmati (1929) 51 All. 802, 121 I. 0. 111, 
(29) A.A. 483. 


As there is no estoppel against a statute it would be open to the mortgagor to show 
that the mortgage was forbidden by law, e.g., an ocoupanoy holding in the United 
Provinces (d). 


The combined effect of sec. 8 and seo. 65 (a is that the mortgagor transfers all the 
interest he has (e), subject of course to the right of redemption that is reserved. A breach 
of the covenant for title gives the mortgagee the right to sue for the mortgage-money 
under sec. 68; and before the Act a right to sue for damages (f). In a Rangoon 
case (g) a mortgagee was allowed compensation for breach of the covenant for title 
after he had purchased the property mortgaged in execution of his decree for sale on 
the mortgage. It has been said that this clause imposes no duty on the mortgagor to 
disclose an incumbrance (h). But it is submitted that if the mortgagor mortgages, as 
unincumbered, property which is subject to an incumbrance, he commits a breach of the 
covenant that the interest he professes to transfer subsists. 


Clause (b): Defence of title.—The mortgagee being entitled to the full benefit 
of the security has a right to protect the title of the mortgagor, sec. 72 (o). The 
mortgagor is therefore under an implied covenant to defend the title if he is himself in 
possession or to assist the mortgagee in defending the title if the mortgagee is in 
possession. 


This same rule was applied before the Act, and following the English law (s), the 
Bombay High Court held that the mortgagor is bound to indemnify the mortgagee against 
expenses incurred in defending his title (j). The assistance which the section requires 
would be, as in the English cases cited, expenses of litigation and probably also evidence 
of title. 


(a z) Bholanath S Balaram Das (1922) 27 (c) Madras Hindu Mutual Permanent 
Oal. W. N. "207, 70 1.0. 982, (22) A. PC. Fund v. Ragava Chetti (1896) 19 Mad. 200. 
882. (d) See Lala Singh v. Rama Nandan (1930) 
(y) Gulsar AN v. Nda AK AN (1884) 6 All. 24; Ang 281, 184 I0. 133, 85 A.A. 


Ratan Das hunandan 
1928) 71 I.O. 944, (23 AP. 208. (6) Chiranji Lal v. Bhagwon (191 I. O. 828. 
(s) (1807) T W.N. 5 i (J) =— Dat v. Ruttun Singh (ib 2 Agra 


( Mehamé Debi v. Haridas (1915) 42 Cal. x 10. 
455, 27 LO. 400, Per Mookerjes, J., at wi Ma G 575 Fro Gale (1925) 85 
- Ganesh Mersin (1934) 150 


(b) ria Chintaman (1881) 5 Bom. 303 ; “To. ay A. ben jan 8 Ak. 517; 
f 6 Br. 24% 
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_~ Clause (c): Public charges.—The mortgagor when in possession and after his 
death his heir is under a liability to psy public charges such as Government revenue and 
Municipal taxes (k). The same liability attaches undor seo. 76 (o) to the mortgages when 
in possession. The Madras High Court has held that when the mortgagor sells the equity 
of redemption, the purchaser is under no obligation to the mortgagee to pay public charges, 
though it may be to his interest to do so (). The extinction of the right of redemption 
by a Court sale on the mortgagee’s decree puts an ond to the implied covenant of the mort- 
gagor (m). If a stranger acquires the equity of redemption by adverse possession he is 
under no duty to the mortgagee to pay the revenue, and if after such acquisition the land 
is sold for arrears of revenue and purchased by him he holds it froo of the mortgage (n). 


If the mortgagor fails to pay and the property is sold for arrears of revenue the 
mortgagor if he purchases the property is still subject to the mortgage, for he cannot take 
advantage of his own wrong in order to better his position (o). Tho mortgagor has no 
claim against the mortgagee for moneys spent in payment of public charges whether 
acoruing during, or before, the period of the mortgage, for hg pays them for his own 
benefit, and if the mortgagee pays these on behalf of the mortgagor he cannot recover 
them from a subsequent mortgageo (p). In Falcke v. Scottish Imperial Insurance Co. (q) 
Cotton, L.J., cited as an example a mortyagor spending money in order to prevent a 
mortgaged mine from beigg flooded. Again in Saunders v. Dunman (r) a mortgagor 
was allowed no charges for expenses incurred in taking out letters of administration 
to perfect his title. A mortgageo on the othor hand is entitled to be reimbursed for 
expenses incurred in the payment of puplic chargea—sec. 72 (b); and if the land is sold 
through no fault of his he is entitled to a charge on the surplus sale prooecda, 
sec. 73. ô 


Clause (d): Leaseholds.—If the mortgaged proporty is leaschold, the mortgagor 
covenants that he has paid the rent and observed the conditions of the leave for the period 
anterior to the mortgage. For the future, he covenants that as long as the mortgagee 
is not in possession he will pay the rent and perform the conditions of tho lease. This 
clause has been held to imply that the mortgagee is liable to pay the rent when he takos 
possession (+). This is a liability to the mortgagor, for the mortgagee doos not become 
liable to the lessor on the covenants in the lease that run with the land unless the 
mortgage is in English form and involves a completo transfor. Seo note under 
sec, 108 (j). It is to be observed that there is no covenant by the mortgagor to renew 
the lease. This is also the English law (t). See in this connoction the commentary 
on sec. 72 (e). 


Clause (e); Prior mortgages.—-There is an implied covenant that the mortgagor 
will discharge prior mortgages, for otherwise the mortgagee may be deprived of his 


seourity. * 


A mortgagor left a sum of money with a mortgagee and empowered him to redeom 
a prior mortgage. The sum proved to be insufficient and the mortgagor was held liable 
under the principle of this clause to pay the exoess amount inourred in discharging the 


prior mortgage (u). 3 


k) Balwantrao v. Tulea (1987) 171 LO. 40, ad Ibrahim v. Arumugathayee (1016 
ie (1037) A. N. 225. ; ? 1 Sys Mad. 16, 10 C. 877, 4 


Srinivasa. Chari v. (mana 1907 1886) 84 Ch. D. 284, 248. 
(D) 70 67.70 prakasa ( ) (@) ¢ ) 


(m) Balkrishna Mhadshel v. Visheanath (1805) 
10 Bom. 528. 
(a) Subbiah v. Rami Reddi (1916) 30 Mad. 950, 
$3 1.0. 386. 


” 4 3.8 255; Po Due v. 
. » . . . Ca (1919) 31 I. C. 574. 


(r) (1878) 7 Ch. D. 825. 


(a) Véthal Narayan v. Shriram (1906) 29 ZE x 
391, citing K oll v, R : 
1884) 10 Cal. 643 M v, Bhikaree 
1878) 2 Cal. L. E. 323. e i 

(t) Lacon v. Mertins (1748) 1 Ri 2, 6 3 

(x) Gauri Shankar v. Bhairon ( > 08 1.0. 
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This covenant does not affect the mortgagee’s right to redeem prior encumbrances 
himself under seo. 92. A breach of this covenant entitles the mortgagee to sue for the 
mortgage money under sec. 68, although there may be no personal covenant in the 
mortgage (v). If the mortgagee was not informed of the previous mortgage he has a 
cause of action to sue for the mortgage money as soon as he discovers it (w). 


Benefit of the contracts.—The benefit of the covenants implied by this section 
runs with the land, so that not only the mortgagee but anyone claiming under him is 
entitled to enforce them. The burden of the covenants cannot be enforced against a 
purchaser of the equity of redemption (x). There is a similar provision in sec. 76 (6) of 
Law of Property Act, 1925. 

65A. (1) Subject to the provisions of sub-section (2), a 
mortgagor, while lawfully in possession of 
wasa 8s Power to the mortgaged property, shall have power 
to make leases thereof which shall be 

binding on the mortgagee. 


(2) (a) Every such lease shall be such as would be made 
in the ordinary course of management of the property concerned, 
and in accordance with any local law, custom or usage. 


(b) Every such lease shall reserve the best rent that can 
reasonably be obtained, and no pfemium shall be paid or 
promised and no rent shall be payable in advance. 


/(c) No such lease shall contain a covenant for renewal. 


d) Every such lease shall take effect from a date not later 
than six months from the date on which it is made. 


(e) In the case of a lease of buildings, whether leased with 
or without the land on which they stand, the duration of the lease 
shall in no case exceed three years, and the lease shall contain 
a covenant for payment of the rent and a condition of re-entry 
on the rent not being paid within.a tume therein specified. 


(3) The provisions of sub-section (1) apply only if and 
as far as a contrary intention is not expressed in the mortgage- 
deed ; and the provisions of sub-section (2) may be varied or 
extended by the mortgage-deed and, as so varied and extended, 
shall, as far as may be, operate in like manner and with all 
like incidents, effects and consequences, as if such variations 
or extensions were contained in that sub- Section. 

"  amendment.—This section is new and was inserted by Act 20 of 1929. 


(9 Va Tiruvengadam (1800) 18 Mad. 102. 8 er 
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: Whether section retrospective.—Section 63 of the amending Act 20 of 1029 
expressly enacts that this section shall not have retrospective effect (y). . 


. Mortgagor’s power to lease.—As no provision was made in the Act, before 
the insertion of this section, for the mortgagor's power to lease, the cases were not oon- 
sistent. It will be convenient to state separately the old law before the enactment of 
the section and the new law as it is under the section. 


Old Law.—Under the English Common law the mortgagor, as pointed out by Jenkins, 
C.J., (z) had no power to lease, for in an English mortgage the mortgagor has made 
an absolute conveyance of his righta and is in possession as tenant on sufferance and one 
tenant on sufferance cannot make another (a). But the lease granted by the mortgagor was 
not wholly without any effect, Such a lease was binding on the mortgagor who granted it 
vis-a-vis the lessee as the mortgagor was estopped from disputing it. As against the 
mortgagor or against anyone other than a person having a title paramount to the mortga- 
gor, e.g. the mortgagee, such a lease was a good lease and the lesseo was entitled to the 
benefit conferred thereby, but so far as the mortgagee was coficerned the lessee had no 
estate or interest as against him except that he had a right to redeem in the event of the 
mortgagee taking steps to evict him from possession. This was the position in England 
prior to the Conveyancing Act, 1881 (b). This rule was followed as to English mortgages (e) 
and in a case from Zanzibar where the mortgage was an absolute conveyance of the 
property to the mortgagee the Judicial Committee said that the mortgagor could not grant 
a lease that would bind the mortgagee (d). In view of the recent decisions of the Privy 
Counoil in Ramkinkar's cam (e) and Jagadamba's case (F) that a mortgage in the form of 
an English mortgage does not amount to an absolute transfer of the whole interest of the 
. mortgagor the reasonings adopted iff the cases under foot-note (c) cannot any longer be 
supported. In the premises it has to be conceded that even before the new section was 
added a lease by an English mortgagor stood on the same footing as a lease by any other 
mortgagor. But as to Indian mortgages some cases followed the English rule and held that 
a mortgagor could not ordinarily without the concurrence of the mortgagvo exccute a lease 
which would be binding on the mortgagee (g). Other cases pointed out that the rule in 
England was not applicable as the mortgagor in India remains the owner and when in 
possession can prima facie exercise the rights of ownership (4). The question was therefore 
decided with reference to sec. 66 and it was held that the mortgagor could grant leases 
which were not wasteful in their effect on the mortgagee's security (i). This isthe principle 
which Jenkins, C.J., in the case already cited (j) deduced from the old case of Banes 
Pershad v. Reet Bhunjun Singh (k) and as the law then stood this was the correct view, for a 


(y) — Sahu v. Met. Ramdulari (1931) 10 (A) sare ah Sestharamaraju (1016) 39 Mad. 
t. 889, 183 1.0. 160, (81) A.P. 210. 288, 28 1.0. 2. 
(z) Daimaiband’ y v. Moti Lal (1005) 20 Cal. W. N. (i) Balnukund v. Motilal rue 4 Cal. W. N. 
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Jease is a subsequent alienation and under sec. 48 the right of the lessee is subject to that of 
the mortgagee. But Mookerjee, J., citingan English authority (I) laid down a different rule, 

viz., that a mortgagor in possession may grant a lease conformable to usage in the ordinary. 
course of management but is not competent to grant a lease on unusual terms or to 

authorize the use of the land in a manner or for a purpose different from the mode in which 

he himself had used it before he granted the mortgage (m). In any event a lease by a 
mortgagor, even if not binding on the mortgagee, was certainly binding on the mortgagor 
who granted it and who was therefore estopped from arene: it. 


New Law.—The present section settles this conflict of eee and confers upon the 
mortgagor in possession a statutory power of leasing subject to any express provision in the 
deed of mortgage. The power is similar to that conferred on an English mortgagor in 
possession by sec. 18 of the Conveyancing Act, 1881, now seo. 99 of the Law of Property 
Act, 1925. The section has been said in a Rangoon case (n) to embody the same law as 
in the Calcutta case already cited (o). Under this section the validity of a lease granted 
by a mortgagor in possession is determined with reference to the section and the terms 
of the deed of mortgage without regard to its effect on the mortgagee’s security. It has, 
however, been recently held in England that neither the Conveyancing Act, 1881, nor the 
Law of Property Act, 1925, took away the right of the mortgagor in possession to do what 
he could, apart from those Acts, do namely grant a lease to a third party which, without 
the consent of the mortgagee, will not be binding on him but will be binding as between 
the lessor and the lessee (p). It is submitted, on a parity of reasoning that this new 
section, which expressly gives power to the mol tgagor in possession to grant a lease 
binding on the mortgagee, does not take away the old right of the mortgagor to grant 
a lease which, without the consent of the mortgagee, till not be binding on the mortgagee, 
but will be binding on the mortgagor. Therefore if the mortgagor grants lease which is 
not in conformity of this section, the lease, while it will not be binding on the mortgagee, 
will still be binding on the mortgagor and such a lessee will be entitled to redeem the 
mortgages. 


Contract to the contrary.— The right of contract is saved by sub-section (3), for 
under the.sub-section the terms of the mortgage deed may altogether exclude the power to 
lease. If the power is varied or extended, such varied or extended power must be exercised 
acdéording to the terms of the deed and according to such of the provisions of the section 
as are not varied (q). Ifthe deed altogether and absolutely excludes the power to lease, a 
lease in contravention of such covenant will amount to a breach of that covenant. But 
suppose the covenant in the deed only provides that the mortgagor shall not without the 
consent of the mortgagee exercise the powers conferred by this section and the mortgagor 
without such consent grants a lease, will that amount to a breach of that covenant? This 


interesting question arose in Iron Trades Employers’ Insurance Association's case (supra) 


and was answered in the negative. The covenant adds an additional condition to the 
statutory conditions and prohibits the granting of a lease which will be binding on the 


mortgagee and therefore the granting of the lease without consent cannot be said to be 


exercising the powers conferred by the statute but is rather the exercise of the common law 
right which does make the lease binding on the mortgagee. The lease not being binding on 


(% Reynolds v. Ashby & Sons (1008) 1 K. P. 87. Cal. 82, 125 I.O. 661, (80) A.C. 335. 
M. P. M. S. Firm v, Ko. $2) 10 Bang. 
(m) Madan Mohan Singh v. Raj Eumee 1010) id. 18 L 6. mi. (38) T. K. 115 
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‘the mortgagee cannot be said to be under the statute and, therefore, the granting of such 
a lease is not a breach of the covenant. The English statute contains provisions for the 
warrender of a lease which are not reproduced in the section. 


_,Kanom.—The case of a kanom granted before the cnactment of the section was 
decided on the principle of the effect of the lease on the mortgagor's security. A kanom 
ia a combined lease and mortgage. It is granted by the owner or jenmi and is not redeem- 
able for twelve years. At the end of twelve years the jenmi may redeem or grant a 
renewed kanom on receipt of a renewal fee. The jenmi in this case gave a simple mortgage 
of property which was subject to two kanoms, During the pendenoy of the simple mort- 
gage the periods of twelve years expired; and the jenmi instead of redeeming the kanoms 
granted renewed kanoms and received renewal fees. The simple mortgagee brought the 
property to sale subject to the old kanoms which were before his mortgage. He pur- 
chased the property himself and sought to evict the renewed kanomdars whose kanoms 
were subsequent to his mortgage. The kanomdars did not seck as mortgagees to redeem 
the simple mortgagee auction purchaser but claimed to remain in possession as lessees for 
the remainder of their terms of twelve years each. The Court held (1) that as leases the 
renewed kanoms were invalid, as they had so impaired the security that the sale had not 
realized the mortgage money, and (2) the kanom transaction being indivisible tho kanoms 
were also invalid as puisn@ mortgages (r). 


Covenant against alienation.—Apart from this section it has boen held that when a 
mortgage contained the not unusual cêvenant against alienation during the term of the 
mortgage the covenant only created a personal liability as between the mortgagor and the 
mortgagee and that a lease granted un spite of such a covenant was only voidable by the 
mortgagee so far it encroached upon the right to the maintenance of his sccurity (e). But 
under the present section a lease in violation of such a covenant though valid by estoppel 

tween the mortgagor and the leasee would be void as between the mortgagee and the 
lessee (t). The lessee might however avoid cviction by redeeming the mortgage (u); 
and it has been held that the mortgagoe should give the lessec an opportunity of 
redeeming (v). 


66. A mortgagor in possession of the mortgaged property 

is not liable to the mortgagee for allowing 

pon aaa?! mortgagor in the property to deteriorate ; but he must 
not commit any act which is destructive 

or permanently injurious thereto, if the security is insufficient 
or will be rendered insufficient by such act. ; 


Explanation.—A security is insufficient within the mean- 

ing of this section unless the value of the mortgaged pro- 
rty exceeds by one-third, or, if consisting of buildings, exceeds 

y one-half, the amount for the time being due on the 
mortgage. | 


v. Madhavan Nair (1933) 65 (t) Trent v. Hunt (1858) 9 Ex, 14. 
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_ Waste.—The mortgagor when in possession is never liable to account for rent and 
Profite received by him (w); and may do all such acta as are referable to hisghalibod 
ownership and which are consistent with the maintenance of sufficient security. for the, 


mortgagee. Thus in Humphreys v. Harrison (x) Lord Eldon refused an inj to 
prevent a mortgagor cutting underwood as it was an ordinary act of 5 is 
not responsible for premissive waste, i. e., for omission to repair or to preven al 


deterioration. But he must not commit acts of waste so substantial as ra reduce 
the value of the mortgagee's security below the standard fixed in the Explanation. 
Even felling timber may not be waste if the sum advanced on the mortgage is small 
in comparison with the value of the land and in King v. Smith (y) Wigram, 
V.C., said : 


eo i think the question which must be tried is whether the property the 
mortgagee takes as a security is sufficient in this sense—that the security is worth 
so much more than the money advanced—that the act of cutting timber is not to 
be considered as substantially impairing the value which was the basis. of the 
contract between the parties at the time it was entered into.” 


In a Madras case (z) a co-tenant of the mortgagor felled trees during the pendency 
of the mortgagee’s suit for sale so that there was a deficit in the price realized at the.sale. 
The mortgagee was held entitled to sue for damages for waste on the ground that he had 
the right to have the mortgaged property secured from deterioration in the hands of 


the mortgagor or any other person to whose rights those of tþe mortgagor were superior. 


In another Madras case the first defendant mortgagor sold the mortgaged house to the 
second defendant who pulled it down and sold the Baaterials The mortgagee was given 
a decree for the sale proceeds in the hands of the first defendant and for the balance 
of the mortgage money against the second defendant (a). The principle of this section 
was applied in the Punjab where it was held that the validity of a grant by the mort- 
‘gagor of a right to take water from a well on the premises mortgaged depended upon 
whether it would reduce the value of the security below the prescribed standard (6). 
English cases supply further instances of waste by a mortgagor in possession, e.g., felling 
timber (c), undermining buildings (d) and removing fixtures (e). 


Leases.— Before the insertion in the Act of sec. 65A the validity of the mortgagor's 
leases was determined with roference to their effect upon the security (f). See note under 
seo. 65A. 4 

Easements.—Section 10 of the Indian Easements Act prohibite a mortgagor from 
eburdening the mortgaged property, during the continuance of the mortgage, with an 


| easement that is injurious to the seourity. 


Explanation.—The standard of value for the security taken under the Explanation 
is the same as that under section 20 (e) of the Trusts Act and section 10 of the Indian 
Easements Act. , 
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hire Ban 8 P. L. R. 124. 
ä 4.5 Mn KS 85 G.. 125; (c) Usborne v. UYeborne- (1740) f Dick. 25. 
6 (1820) 1 Jac. & W. 681. (d) Dugdale v. Roberton (1857) 8 Jar. WS, 687. 
w) (1848) 2 Hare 239, 344. a (e) Elie v. Glover & Hobson (1908) 1 K. B. 388 


1986 18 Thick. 
He Aiyappa v. Kuppusami (1905) 28 Mad. 208. G e e 5 


Venkata 1 LC. ; * i a 
Punnarya, v: Y 84. (1920) i 46 Reset, Garuda D Sd | 


„ RIGHT TO FORECLOSURE OR SALE. 451 


. | Rights. and Liabilities of Mortgagee. 


wi 


67. In the absence of a contract to the contrary, the 
mortgagee has at any time after the 
I to foreclosure or mortgage-money has become dug to him, 
| and before a decree has been made for the 
redemption of the mortgaged property, or the mortgage-money 
has been paid or deposited as hereinafter provided, a right to 
obtain from the Court a decree that the mortgagor shall be 
absolutely debarred of his right to redeem the property, or a 
decree that the property be sold. 


A suit to obtain a decree that a rgortgagor shall be 
absolutely debarred of his right to redeem the mortgaged 
property is called a suit for foreclosure. 


Nothing in this section shall be deemed— 


(a) to authorize any mortgagee, other than a mortgagee by 
conditional sale or a mortgagee under an anomalous 
mortgage by the terms of which he is entitled to foreclose, 
to institute a suit for foreclosure, or an usufructuary 
mortgagee as such or a mortgagee by conduional sale as 
such to institute a suit for sale ; or 


(b) to authorize a mortgagor who holds the mortgagee’s 
rights as his trustee or legal representative, and who 
may sue for a sale of the property, to institute a suit 
for foreclosure; or 


(c) to authorize the mortgagee of a railway, canal or 
other work in the maintenance of which the public 
are interested, to institute a suit for foreclosure or 
sale ; or ° 


(d) to authorize a person interested in part only of the 
mortgage-money to institute a suit relating only to 
a corresponding part of the mortgaged property, unless 
the mortgagees have, with the consent of the mortgagor, 
severed their interests under the mortgage. 7 


Sections 67 to 77 deal with the righte and liabilities of the mortgagee just aa 
60 to 66 have dealt with the rights and liabilities of the mortgagor. Sections 67 aud 68 
to 78 refer to she mortgagee's rights and sections 67A, 76 and 77 refer to thy mortgages’s 
liabilities. Section 67 is the counterpagt of section 60, and gives the mogtgages a right of 
or deposited the mortgage-money, there is no ocasion for the ekercias of the right of 
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foreclosure or sale. Again if a decree for redemption is made, a suit for foreclosure or 
tale would be barred, especially as a redemption decree itself provides for sale or fore- 
closure in default of payment, i 


Amendments.— The following amendments havè been made by the amending Act 
20 of 1929. The word “due” has been substituted for the word “payable.” This 
corresponds to the same amendment in seo. 60. The word “ decree has been substituted 
for the word ““ order,” for the amendments made in Order 34 of the Code of Civil 
Procedure, 1908, show that the right of redemption is extinguished by a decree. 


Clause (a) is new and was substituted sa the amending Act. The repealed clause (a) 
was as follows: 


“ (a) to authorize a simple mortgagee as such to institute a suit for foreclosure o or 
an usufructuary mortgagee as such to institute a suit for fordéolosure, or sale, 
or a mortgagee by conditional sale as such to institute a suit for sale; or.” 


The object of the e e as disclosed in the report of the Special Committee 
is to do away as far as possible with foreclosure, and to confine it to mortgages by con- 
ditional sale and to anomalous mortgages where by the express terms of the deed the 
parties have stipulated for foreolosure. o 


Mortgagee’s remedies.—The mortgagee’s remedies by suit are (I) on the covenant, 

(2) for sale, and (3) for foreclosure. There is a remedy on the covenant only if the mortgage 
imports a personal liability, express or implied, This is under sec. 68 (a). The suit for 
sale of the security is a statutory remedy, and avoids the hardship of the forfeiture of 
a security which may exceed in value the mortgagé debt. Foreclosure is a legal term 
which implies that the relief given by equity against the forfeiture of the security 
is withdrawn (g). The effect of foreclosure therefore is that the conditional conveyanca, 
becomes absolute, and the property vests absolutely in the mortgagee (A). In the case of 
successive mortgages the procedure for foreclosure is complicated anddilatory. The rights 
of the partics are more easily adjusted by an order for sale. There is therefore statutory 
jurisdiction both in England (4) and in India (j) to direct a sale in lieu of foreclosure. 
The present Act goes a step further and the amended clause (a) of this section has the 
effect of abolishing the remedy of foreclosure except in mortgages by conditional sale 
and in anomalous mortgages where the parties have by the terms of the deed stipulated 
for foreclosure (k). 


Benamidar mortgagee may sue.—The Judicial Committee have held that an 
action can be maintained by a benamidar in respect of property although the beneficial 
owner is in no way a party to it (l). A benamidar mortgagee may eee sue for sale 
er for foreclosure (m). 


Contract to the contrary.—The right of redemption is not subjected to a contract 
te the contrary, for the mortgagor requires protection against oppression, but the mort- 
gageo not being in need of the same protection may curtail his right of foreclosure or 
salo by contract (n). Thus a mortgagee may bind himself not to enforce his security 
without giving notice on the day after the cultivating season, but that will not affect 


(g) Carter v. Wake ill 4 ch. D. 605. Our Narayan v. Shed Lal Singh (1919) 46 
(h) Williams v. Morgan (1 1 ch. 804; I. A. 1, 46 Cal. 556, 49 I. O. J. 

Ladu Ch Mma v 7. Babaji (1 ) 7 Bom. 582. (m) Surandra v. “Kitindra (1919) 20. 29 Cal. L. I. 

0 e aeo. fs, mo Law of Act, . Baloram 

7 Dow Law of Pro; Act, 1867) 24 Cal. 844; Yad Ram ¥. Umrao 

1925, sec , A (1890) 21 $1 All. 880; Subramaniam 

as zg T. Are, (1987) AB. 


(J) EO) n, Code, 1908, order 24. rule. 
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the mortgagor's right to redeem (o). A contract to the contrary may also accelerate 
5 right of foreclosure or sale. See note in fru Default of payment 
erest. 


After the mortgage money has become due.— In sec. 60 the phrase used with 
reference to the mortgagor's right of redemption is “ after the principal money has become 
due, but there is no significance in this difference, for tho mortgagee’s right of foreclosure 
or sale is correlative to the mortgagor's right of redemption. Just as the mortgagor 
cannot redeem before due date, so also the mortgagee cannot enforce hia security before 
due date (p). It has been held that if no time is fixed for payment, the mortgago 
money is due on the date of execution (9) and the mortgagoo may foreclose at any 
time (r). On the other hand in Nilkanth Balwant v. Vidya Narasingh Bharats (a) 
the Judicial Committee said that, as there was no specifico time for tho paymont of 
the mortgage debt the money did not become duo and the causo of action of the 
mortgagee did not arise until demand for tho payment of the mortgage debt 
was made by tho mortgageo and refused by the mortgagoa In a Madras case (f) 
where in default of paymont of interost, the condition was that principal and interest 
were payable on demand, no demand by the mortgagee bofure suit was necessary, the 
words being regarded as “a technical oxprossion equivalent to ‘immediately’ or forth 
with'.“ But when the mortgage money was payable if so required” (u), or 
“when you require“ (v), tho mortgageo cannot suo for fureclosuro until ho has mado a 
domand. 


Default of payment of interest. —Dafault in paymont of intorost by the mortgagor 
does not accelerate the mortgageo’g right to foreclose unloss it in so oxpressly provided in 
the mortgage. An instance of such a provision is the case of Yeo Hiean Sew v. Abu Zaffer(w) 
where the mortgagor covenanted to pay tho principal in a yoar and the intorest every 
month and that in default of paying interest for one month after becoming duo, the tota | 
sum of principal and interost should thereupon bocome due and payable. In English law 
the mortgagee’s engagemont not to call in his money is construed as conditional on the 
mortgagor doing what is incumbent on him to do during tho period of tho mortgage. 
Accordingly the mortgagor's dofault in payment of interest gives the mortgagee an 
immediato right to foreclose (x). But this rulo does not apply where the mortgngoe's 
covenant not to call in his money is absolute ; and it was hold in Burrows v. Molloy (y) that 
the mortgagor's failure to pay rent did not accelorate foreclosuro, for the default of the 
mortgagor cannot enable the mortgageo to commit a breach of his own covenant. The 
Bombay High Court, in tho caso of a mortgage before the Act, followed the rule in Seaton 
v. Twyford (z) and held that the mortgagor’s failuro to pay interest and to make good 
title to part of the property entitled tho mortgageo to sue for sale before Que date (u). 
The Court. professed to follow the principles of tho Act, but under this section the 
mortgagee is unable to realize his security before due date, unless thero is a contract to 
the contrary, and the mortgagor's breach of covenant does not relieve the mortgages of 
this disability. In a Madras case (b) a covenant to pay interest on specified dates and, ih 

% Krist Id. 500 (2% l. „60. i., ac 4 Harkat un niara y. Lal 
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* 
default, at a higher rate, was said to bea contract tothe contrary accelerating foreclosure.- 
This again is erroneous, for the higher rate was compensation for the breach of the ae 
ment to pay on specified: dates and bore no relation to the mortgagee's right of 
foreclosure. 


A usual contract to the contrary accelerating the mortgagee’s right of foreclosure or 
sale is that in case of default of payment of interest on specified dates, or of any act of the 
mortgagor which causes loss to the mortgagee, the mortgagee shall have power to realize 
the mortgage without waiting for the due date. The Privy Council have held that such a 
condition is exclusively for the benefit of the mortgagee, and that it gives him the option 
either to enforce his security at once, or if the security is ample to stand by the investment 
for the full term of the mortgage (c). Their Lordship said that it gives the mortgagee “a 
right by appropriate action to make the mortgage money immediately due’’ (d). Such 
appropriate action may be a notice of demand (e), or the mere filing of a suit (f). 


Interest is as much a charge on the property as the principal (g). It is as a rule 
accessory to the principal and not separately recoverable (4). There may however 
be cases in which there is a separate and independent covenant to pay interest (é). 
In such cases the mortgagee may sue for the interest as soon as it falls due. Each default 
constitutes a separate cause of action and so a subsequent suit for the principal is 
not barred (j). But apart from a special stipulation to that effect there is no right to 
demand a sale of mortgaged land for interest in arrear (V). 


Instalments.—In the absence of a stipulation to that effect, the mortgagee is not 
bound to accept payment by instalments (l). But if the mortghge deed makes the amount 
payable by instalments the mortgagee is entitled to sue for the recovery of each 
instalment from the mortgagor as it falls due (m). 


Mortgage money paid or deposited.—If a usufructuary mortgageo leases the 
property to the mortgagor for a rent equivalent to the interest so that the lease and the 
mortgage are one transaction, the rent is part of the mortgage money (n). Payment 
of mortgage money would render the mortgagee’s suit unnecessary. The deposit 
referred to is the deposit under sec. 83 which provides a summary procedure for 
redemption. The security is extinguished and the mortgagee is debarred from suing, not 
by mere deposit but whon the deposit is accepted and acted upon by the mortgagee in 
terms of sec. 83 (o). If notice of the deposit has not been served on the mortgagee, he is not 
debarred from suing (p). The section would seem to suggest that the mortgagee’s suit 
is not maintainable after the deposit has been made and the Allahabad High Court have 
said (q) that if there is a valid deposit there is no subsisting mortgage which can be 


(e) Lasa Din v. Gulab Kuar Can R 80 875, (i) Madappa Hedge v. Ramkrishna (1911) 36 
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re 


' enforced or redeemed. But this, it ia submitted, is not correct, for the deposit does 
not discharge the mortgage (r) and the mortgagee continues in possession as mortgages 
and is aocountable for rents and profits (s). ioe 


* 


Simple mortgagee.—A simple mortgagee cannot foreclose as the real right 
transferred is a right of sale—see noten Mortgage and Right to cause the property 
to be sold under sec. 58. The case of Pupamma Rao v. Pratapa Korkonda (i) illustrates 
the impossibility of a simple mortgage leading to a foroclosure, for when the Court 
erroneously gave a simple mortgageo a decree for possession againat which the 
mortgagor did not appeal, the Privy Council held 15 years later that the mortgagee 
was in possession as mortgagee and liable to be redeemed. Tho romedy of sale is 
8 5 in some anomalous mortgages which involvo the transfer of » right 
of sale. 


Limitation for a suit for sale is under Article 132 of the Limitation Act, 1908, 
twelve years from the time when the mortgage money butomes due (u). If the net 
proceeds of the sale are insuflicient there will he a personal decree for the balance if the 
mortgagor is personally liable and if the personal claim is not barred by limitation. This 
is provided for in Order 34, rule 6 of the Code of Civil Procedure, but such an order may be 
mado on a motion on a consent decree even though the terms of the decree are silent as to 
the personal remedy (r). Under the repealed sec. 88 of the Transfer of Property Act the 
decree for sale might be a composite decree including the remedy both againat the property 
and against the person (w). But gen@rally under sec. 83 there was u preliminary decree 
for sale enforced, in case of default by an application for an order absolute for sale (a). 
But under the amended rules 4 an® 5 of Order 34 of the Codo of Civil Procedure there are 
two decrees, a preliminary mortgage decree, followed in case of default by a final decree 

for sale (y). 


Usufructuary mortgagee.— A usufructuary mortgagee is a transforoo of a right 
of possession only and he retains possession until the debt in discharged. As usufructuary 
mortgagee he cannot sue either for sale or for foreclosure (z) ; though if the mortgagor is in 
possession as loste of the mortgagee and the leane makes the rents a charge on the property, 
the mortgagee may sell the property in enforcement of the charge (a). The Madras High 
Court has held that before possession is given to a usufructuary mortgagee, he is not a 
usufructuary mortgagee and may therefore sue for sale of the property mortgaged (b); 
but this case has now been rendered obsolete by the amended definition of usufructuary 
mortgage as explained in the commentary on sec. 55 (d), supra. Of course the usufructuary 
mortgagee can do so if there is a covenant empowering him to sell in default of delivery of 
possession. It is then an anomalous mortgage, and the rights and liabilities of the parties 
are determined by the terms of the deed. Instances are cited under notes Simpy 
mort gage usufructuary ’’ under sec. 58. 


(r) Ahmad-ullah v. Abdul Rahim (1923) 45 All. (z) Amlook Chand v. Sarat (hander (1011) 88 


502, 74 I. C. 768, (24) A.A. 26; Halasi - Cal. 913, 11 T.C. 943 affirmed sub-nominee 
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Mortgagee by conditional sale.— In a mortgage by conditional sale, the mortgage 
works itself out into a the conditional sale becomes absolute. The mortgagee 
is therefore not entitled ender this section to an order for sale but his remedy is 
foreclosure (c). In the Punjab where the Act is not in force foreclosure proceedings are 
taken under Beng. Reg. 17 of 1806 and not under this Act (d). 


There is no article in the Limitation Act which refers to foreclosure except Art. 147 
which speaks of foreclosure or sale and applies to English mortgages only (e). Limitation 
for a suit for foreclosure is therefore under Art. 120 and is six years from the time when the 
right to sue accrues, i. e., from due date. A mortgage by conditional sale is not neces- 
sarily accompanied by delivery of posseasion (f). But the mortgagee is entitled to posses- 
sion when he obtains a decree for foreclosure (g). If the mortgagee by conditional sale is 
entitled to possession under the mortgage, and the mortgagor fails to deliver possession 
the mortgagee’s suit for possession is subject to Art. 135 of the Limitation Act and must 
be filed within twelve years of the time when the mortgagor's right to possession determines. 
A mortgagee's suit for posSession under this article will lie even though a suit for fore- 
closure would be time barred (A). 


Anomalous mortgagee.—An anomalous mortgagee’s rights depend upon the 
terms of the deed (i). Such mortgages are generally compqiite mortgages. If it is 
a simple mortgage usufructuary, the mortgagee is entitled to an order for sale. In some 
anomalous mortgages the mortgagee has the alternative of taking possession or of 
bringing the property to sale (j). In a case where a mortgage contained certain provisions 
which indicate a usufructuary mortgage and certain provisions which indicate a 
simple mortgage it was held that there was no right of sale on the mere failure to pay the 
mortgage money (k). The various types of anomalous mortgage are set forth in the note 
under the same heading under sec. 58. If it is a mortgage usufructuary by conditional 
sale the mortgagee is entitled to foreclose. The Court has however jurisdiction to order a‘ 
sale instead of foreclosure under the Code of Civil Procedure, 1908, Order 34, rule 
4 (3). 

English mortgagee.—The section before the amendment by the Act of 1929 
did not put any limitation on the right of an English mortgagee, and he could sue 
either for foreclosure or sale (I). In cases governed by the present section he can only 
sue for sale. 


Mortgagee by deposit of title deeds.—The new sec. 96 inserted by the amending 
Act 20 of 1929 puts equitable mortgages on the same footing as simple mortgages 
and makes it clear that the remedy of the mortgagee by deposit of title deeds is by suit 
for sale. The previous practice was not settled. The Calcutta High Court held that 
the appropriate remedy was a decree for sale (m), but in a Bombay case a decree for 
sale or foreclosure was allowed (x). Article 132 of the Limitation Act has been atnended 
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by seo. 9 of Act 21 of 1929 so as to include within the 12 years’ period of limitation suits 
to enforce the payment of advances secured by mortgage by ‘deposit of title deeds. 
Further, in order to prevent hardship in cases where the Meir rule was supposed to 
apply, sec. 15 (2) of Act 21 of 1929 enacts that a suit by a mortgagee for foreclosure or 
sale, on a mortgage by deposit of title deeds, may be instituted within two yoars of the 
date when the Act came into force [lst April 1930] or within 60 yoars of due date 
whichever period expires first ; and that no suit filed within the period of 60 years and 
pending on that date shall be dismissed on the ground that the 12-yoar rule is applicable. 
The application of this section is limited to Bombay and any area notified in this behalf. 


Mortgagor trustee for mortgagee.—A mortgagor who is a trustee of tho 
mortgagee may not in his representative character foreclose and so become trustee of what 
waa his own property. In such a case, salo is the appropriate remedy(o). So also when 
the mortgagee is trustee for the mortgagor, for he would bo acquiring property whioh 
it is his duty to preserve for his cestui que trust (p). 


Mortgagee of public works.—A mortgageo of a Railway, Canal or other work 
which serves the public convenience may not forecloso or sell. This is in tho interest 
of the general public. The proper remedy is the appointment of a receiver with a view 
to realizing the earnings of the undertaking as a going concern (q). 


8 
Bundelkhand Land Alienation Act.—If the mortgagee’s suit has been referred to 
the Collector under sec. 9 of the Bundelkhand Land Alienation Act, 1902, the reference 
is a final disposal of the suit and the Court cannot pass a deoree for sale (r). 
6 


Partial foreclosure or sale. Seo. 67 (d) is the corollary to the last olause of 
sec. 60 and rests on the same principle of the indivisibility of the mortguge security. Tho 
reason has been explained in the case of Nilakant v. Saresh Chunder (s)—Sco note 
„Partial redemption’ under sec. 60. Hence one of several mortgagees, or his assignes 
or a purchaser of part of the mortgagoo's right, cannot foreclose or soll in respect of 
his fractional sharo (t); and on the other hand foreclosure proceedings must be taken 
against all persons interested in the equity of redemption (u). The proper remedy of 
the part mortgagee if he cannot obtain the other mortgagee’s consent to tho suit, is to 
join them as co-defendants and sue to realize tho whole mortgago debt. The leading case 
on this point is Sunitabala Debi v. Dhara Sundari (v), whero the rule was enforced though 
the mortgage was to two mortgagocs to secure two separate sums, because the 
whole property was conveyed to the mortgageva as tenunts in common and there 
was no covenant to repay each separately. In sych a case the decree would provide for 
all proper accounts excepting that there would bo no judgment as betwoon tho mortgagor 
and the defendant mortgagees (w). In Lachmi Narain v. Babu Ram (x) tho deed of 
mortgage specified the separate sums which each mortgagee had advanced to make up 
the total consideration of the mortgage. Ono mortgages was allowed to sue for sale 
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of the entire property including the other mortgagees as co-defendants, the plaintiff 
mortgagee thus realized his share by sale, while the defendant mortgagees had a charge 
on the surplus sale prodeéds.* 


As already explained in the notes under sec. 60, a purchase of a share in 
the equity of redemption by one of several part mortgagees does not justify 
partial redemption, for it is not equitable that one of several mortgagees should have 
the right to split the security (y). Where a mortgagee purchases the equity of redemption 
without the consent of his co-mortgagee, tho latter can bring.the whole of the property 
to sale to recover his share of the mortgage debt (20. But in a case where after such a 
purchase the other part mortgagee sued to recover his share of the debt, he was 
allowed to proceed against the rest of-the property on the ground that his conduct in 
suing for a share of the debt was an admission that the security had been severed (a). 
This is erroneous and is contrary to the principle that a mortgage intorest cannot be 
severed without the consent of all mortgagees and mortgagors (b). The question 
will, however, be otherwise where one of the co-mortgagoes has by suing for his own share 
of the mortgage debt broken up the integrity of the mortgago (c). In cases in 
which a part mortgagee has been discharged, the other mortgagecs are allowed to sue 
to recover their share of the debt on the ground that the mortgage security has 
been severed with the consent of the mortgagors. Thus when a part mortgagee 
obtains a decree for his share of the debt and the mortgagors who are parties 
to the suit have not objected, the other mortgagee may sue to recover his 
share (d). Again in an Allahabad case (e) there was a simple mortgage by K to 
two mortgagees B and J, and another simple mortgage By K’s brother G also to 
B and J; and then a usufructuary mortgage was given by K and d to B in 
discharge of the two previous mortgages. This discharge was not binding on J, and 
as the action taken by B had operated as a severance with the consent of the 
mortgagors J was entitled to realize his share in the two previous mortgage debt. 
But a payment to one part mortgagee will not operate as a severance of the security 
and the other part mortgagee will be entitled to recover this share of the debt against 
the whole of the security (F). 


Illustration. 


A mortgaged his property to B and C. A then sold part of the property and out of 
the sale proceeds paid B Rs. 9, 460 half for himself and half for C in full discharge of the 
mortgage. C had no knowledge of this transaction and contended that Rs. 1,000 more 
was due on the mortgage. The transaction was not binding on C ; there was no severance 
et the security ; and C was entitled to recover his share of the debt from the whole of the 
“property : Arunachalam v. Ramasamy (1928) M. W. N. 518, 112 I.C. 501, (28) A.M. 933. 


When the mortgagee or, if there are several mortgagees, all the mortgagees, acquire 
by purchase or inheritance or otherwise a share of the equity of redemption the mortgage 
is extinguished pro tanto, and they may recover the balance of the debt against the residue 
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of the property (g). This is the counterpart of the case referred to in the last clause 
of seo. 60 and the severance is effectod by the merger which ocours when the mortgagee 
acquires a share in the equity of redemption. Tho sale by the mortgagor of his share 
to the mortgagee implies consent and brings the case within the terms of the section. Bo 
when the mortgagor of two villages sells one to tho mortgagee the latter can foreclose 
the other village for a proportionate share of the debt (4). When the mortgagee 
purchases a third share in the equity of redemption from one of three sons of the 
mortgagor, he van foreclose the remaining two-thirds for two-thirds of the debt (i). So also 
when the mortgageo’s purchasers inherited a share of tho mortgaged property from their 
father who was one of the heirs of the mortgagor, they were held to be entitled to 
foreclose on the other heirs for their share of the debt (3j). 


Illustration. 


A mortgaged his property to B. A died leaving three song C. Dand E. B purchased 
from E his share in tho equity of redemption. B was then enfitled to recover two-thirds 
of the debt from tho shares of C and D as the integrity of the mortgage had been 
broken: Mutty Lal v. Nandu Lal Neogi (1907) 12 Cal. W. N. 746. 


The merger may occur even after tho final docreo for sale. Thus in 
an Allahabad case (k) the mortgagee K obtained a final deeroo for sale against 
his mortgagor 7 in January: Af purchased part of the mortgaged property in exocution 
of a money deere against F in March Pthon in April M purchased from the mortgagee K 
the mortgago decree and ‘proceeded to exocute it against the residuo of the property 
in tho hands of 7'; but it was held That the decree was extinguished pro tanto and that 
ib could only be executed for the balance of the amount. Again when a mortgagee 
purchases part of the property mortgaged at tho oxocution sale on his mortgage decree, 
he eplits his security and can realise a proportionato part of the debt from a purchaser 
of another part who has not been mado a party (i). 


The mere fact that there has been a division of tho equity of redemption does not 
justify a suit for partial foreclosure or sale (m). But when the mortgageo has recognized 
the partition it has been held that such recognition effects a sevorance of the soourity 
with the consent of the mortgagors. This occurred in Venkatchella Chetty v. Srinivasa (n) 
whore the property was partitioned into four equal shares betweon the defendant and 
his three cousins by a deed which directed that cach sharo should bear a fourth of the 
mortgage debt. The mortgagoo was not a party to the deed, but he allowed the three 
cousins to redeem their shares each for a fourth of the debt. Three-fourths 
of the mortgage being thus extinguished, the mortgagee was held entitled 
to recover the remaining ono-fourth from the defendant. Again in Mahadaji v. Gan? 
patshet (o) when three mortgagors divided the mortgaged property and apportioned 
their liability under the mortgage, and the mortgage accepted bonds from two of them in 
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discharge of their liability, two-thirds of the mortgage was extinguished and the mort- 
gagee could only recover one-third of the debt from the third mortgagor. Similarly in 
H. V. Low & Co. Lid. v. Pulin Beharilal Sinha (p) the lessor of a coal mine had a charge 
for the royalty due under the lease. The lessee took a partner into the business and a 
registered deed of partition was executed declaring the shares of the lessee and his partner. 
The lessor opened separate accounts for each partner as being each liable for a share 
of the royalty. This he did at the request of the partners and it was held to effect a 
severance of the charge so that the lessor could enforce the charge against each sharer to 
the extent of his share. i 


The mortgagee may exempt some portion of tho mortgaged property from the suit 
and realize the whole debt from the remainder (g). Cases in which it was held that such 
release made the mortgagec liable to contribution are no longer law (r). See note Partial 
redemption under sec. 60. 


A prior mortgagee’s quit for sale has been held to be maintainable although a puisne 
mortgagee is not made a party. This has been extended to a case where the mortgagee 
sues without making one of the heirs of tho mortgagor a party. In such a suit the Court 
may, under the Code of Civil Procedure, Order 1, rule 9, deal with the matter in controversy 
so far as regards the rights and interests of the parties actually before it and make an 
order for sale proportionate to the share of the defendant (s). This rule of procedure 
splits the security without the consent of the mortgagors, unless it be supposed that 

the omission of the parties to object implies conspnt, 


A and B mortgage property to C. B dies and C filos a suit for sale on the mortgage 
against A and D. It appears that D is not the heir of B. C is entitled to a decree fog 
sale against A proportionate to his share: Kherodamoys Dasi v. Habib Shaha (1926) 29 
Cal. W. N. 51, 82 I. C. 638, (25) A.C. 152. 


Security for performance of decree.— When a security bond is executed by 
a judgment debtor to secure the performance of a decree, the property can be realized 
in execution and no suit under this section is necessary (t). 


Charge.—In a charge the property is realized by a suit for sale under this section, 
as if it were a simple mortgage—sec. 100. But if the charge is created by a decree, 
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it may be realized in execution of the decree (u). But if the decree creating the charge 
is merely declaratory, the decree-holder is not entitled to sell the property charged in 
execution but must file a suit to enforce the charge (v). See note ‘Charge’ under O. 34. 
r. 14 of Mulla's Code of Civil Procedure, 10th Ed., pp. 1022, 1023. Some cases requiring 
4 suit for sale even when the charge was executury were decided under the repealed 
100. 99 and are no longer law (w). 


67A. A morgage = = two or more mortgages exe- 

ce when bond TU by the same mortgagor in res 0 

to bring one it onseverai each of which he has EAN to — 4 

; same kind of decree under section 67, and 

who sues to obtain such decree on any one of the mortgages, 

shall, in the absence of a contract to the contrary, be bound to sue 

on all the mortgages in respect of which the yortgage-money has 
become due. 


Amendment.—This section is new and was inserted by the amending Act 20 of 1929. 


Whether section retrospective.—Section 63 of tho Amending Act 20 of 1929 
expressly enacts that this section shall not have retrospective offect (x), 


Mortgagee bound to consolidate.—This section is the counterpart of sec. 61 
which deals with tho mortgagor's right of redemption. The principle of consolidation 
is abolished by sec. 61 as regards mortgagors, and a mortgagor who has given different 
mortgages of different proportios or successive mortgages of tho same property is entitled 
o redeem cach mortgage separately. But the principle of consolidation which is abolished 
as regards the mortgagor is applied by this section to the mortgagee. If the mortgagee 
holds different mortgagos of different properties or successive mortgages of the same 
property from the same mortgagor, he must enforce all or none, unloss there is a contract 
to the contrary. 


The previous case law had been conflicting. The Madras High Court had inforred 
from sec. 60 that a mortgageo having successive mortgages of the same property from the 
same mortgagor cannot obtain an order for salo on one alone (y). This was approved in 
some Allahabad and Madras cases (z). The Bombay High Court held that if a mortgagee 
sues on a subsequent mortgage without referenge to a prior mortgago, he is barred by 
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res judicata from bringing a suit on the prior mortgage (a), and the Madras High Court 
held that a suit on a prior mortgage bars a suit on a subsequent mortgage of the same 
property (b). But it was generally held that a mortgagee might sue on a later mortgage 
reserving his rights on a prior mortgage (c). This was decided in the Madras Full Bench 
case of Subramania. v. Balasubramania (c), which adopted the view taken by the Allahabad 
High Court in Sundar Singh v. Bholu (d), that the two mortgages constituted different 
causes of action and which had been dissented from in a previous Madras case (e). As 
the law then stood the Allahabad view was correct and was generally followed (f). In 
Nilu v. Asirbad (9) Mookerjee, J., quoted with approval the following passage from 
Sundar Singh v. Bholu (h): ‘‘ there is nothing in the Code of Civil Procedure or in the 
Transfer of Property Act which prevents a holder of two independent mortgages over the 
same property, who is not restrained by any covenant in either of them, from obtaining 
a decree for sale on each of them iu a separate suit.” The learned Judge, however, held 
that the right was subject to this reservation, that the mortgagee cannot sell the property 
twice over nor sell it under the second decree subject to the first, and that the right course 
to follow was to direct tha, the property be sold free of both charges, whether the sale 
takes place in execution of the decree on the first mortgage or the decree on the second 
mortgage, and that the balance of the sale proceeds be applied in discharge of the dues 
on the first mortgage and the second mortgage one after the other, and the residue, if 
any, to stand to the credit of the holder of the equity of redemption. 


The decree made in Nilu v. Asirbad (i) was not warranted by any provision of the 
Code of Civil Procedure or the Transfer of Property Act, but it showed that the Court 
was conscious that it was a hardship to the mortgagor to hate his property sold twice. 
Property sold subject to a prior mortgage will never realize its proper value. If the 
remedy were foreclosure, the hardship to the mortgagor would be still greater, for he 
might lose the whole property on a decree for one of the debts. 


6 

This equitable consideration has led to the amendment of the law, and sec. 61 and 

67A of this Act lay down the simple rule that if a mortgagor has made two or more mort- 

gages of the same property or of different properties to the same mortgagee, the mortgagor 
may redeem each separately, but that the mortgagee must enforce all or none. 


Same mortgagor.—This rule would not apply, unless the mortgagor were the same (9) 
or if one mortgago were by A and another mortgage by A & B. The case of Moro 
Raghunath v. Balaji (k) was decided on the principle of res judicata, but it will serve 
as an illustration. The first mortgage was by two brothers, and the second mortgage 
of part of the same property by one brother, and the Bombay High Court held that 
a suit to enforce the first mortgage did not bar a suit to enforce the second. Again in 
Rajani Kania v. Sourendra Nath (I) there was a first mortgage by one co-sharer of a 
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}th share and then a second mortgage by all the shares of the whole property. Rankin, 
C. J., said that the socond was an entirely different transaction and that separato suits 
could be brought. 


Has a right to obtain.— These words imply that the mortgage money has become 
due on both mortgages. The section would not prevent a mortgagee obtaining a decree 
on a prior mortgage before the debt secured on a subsoquent mortgage had become due. 
Such a case is, however, not likely to arise, for it is not to tho adva ntago of the mortgagee 
to destroy the security of the puisno mortgage. 


Charge.—The section hag no application to a statutory charge (m). 


Court-fee.—Tho section does not affect sec. 17 of the Court Fees Act. If tho suit 
embraces several mortgages, Court fee will bo separately assessed on cach mortgago (n). 


Same kind of decree.—The rule will not apply if tho mortgagoe is suing for fore- 
closure on one mortgage and for sale on another mortgage. 


Section not applicable.—If the suit on all mortgages cannot be brought in the same 
Court, sec. 67A doos not apply (o). 


„ 68. (1) The mortgagee has a right 
a ee LO sue for the mortgage-money in the 
following, cases and no others, namely :— 


(a) where the mortgagor binds himself to repay the same 
[pp. 465-468] ; 


[b) where, by any cause other than the wrongful act or 
default of the mortgagor or mortgagee, the mortgaged 
property 1s wholly or partially destroyed or the security 
is rendered insufficient within the meaning of 
section 66, and the mortgagee has given the mortgagor 
a reasonable opportunity of providing further security 
enough to rendet the whole security sufficient, and the 
mortgagor has failed to do sọ [pp. 468-469] ; 


(c) where the mortgagee is deprived of the whole or part 


of his security by or in consequence of the wrongful. 


act or default of the mortgagor [pp. 469-470] ; 


(d) where the mortgagee being entitled to possession of 
the mortgaged property, the mortgagor fails to deliver 
the same to him, or to secure the possession thereof 
to him without disturbance by the mortgagor or any 
person claiming under a title superior to that o 


the mortgagor [pp. 470-473] ; — 
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Provided that, m the case referred to in clause (a), a transferee 
from the mortgagor or from his legal representative shall not be 
liable to be sued for the mortgage-money. | 


(2) Where a suit is brought under clause (a) or clause (b) 
of sub-section (1), the Court may, at its discretion, stay the suit 
and all proceedings therein, notwithstanding, any contract to the 


' contrary, until the mortgagee has exhausted all his available 


remedies against the mortgaged property or what remains 
of it, unless the mortgagee abandons his security and, if necessary, 
re-transfers the mortgaged property [pp. 473-474]. 


Amendment.—This,section was substituted for the original section by the amending 
Aot 20 of 1929. The old section was as follows :— 


‘ The mortgagee has a right to sue the mortgagor for mortgage-money in the 
following cases only :— ” 

(a) where the mortgagor binds himself to repay the same, . 

(b) where the mortgagee is deprived of the whole or part of his seourity by, or 
in consequence of, the wrongful act or default of the mortgagor, 

(c) where the mortgagee being entitled to possession of the property, the mortgagor 
fails to deliver the same to him, or to sebure the possession thereof to him 
without disturbance by the mortgagor or any other person. 


Where, by any cause other than the wrongful act or default of the mortgagor or mort- 
gagee, the mortgaged property has been wholly or partially destroyed or the seourity 
is rendered insufficient as defined in sec. 66, the mortgagee may require the mortgagor 
to give him, within a reasonable time, another sufficient seourity for his debt, and, if the 
mortgagor fails to do so, may sue him for the mortgage-money.” 


The words the mortgagor”, which appeared in the first para. of the old seotion 
have been omitted to avoid the implication that the mortgagee can only sue the mort- 
gagor himself and not an heir or transferee of the mortgagor. For the word only’’ 
in the first paragraph the words am no others” have been substituted. Clause (b) 
of the old seotion corresponds to clause (o) of the present section. Clause (o) of the old 
section corresponds to clause (d) of the present section. The word mortgaged ” 
Gas been inserted before the word property to make the meaning clearer; and after 
the word person” the words “‘ claiming under a title superior to that of the mortgagor ” 
have been added to show that the clause does apply to oases of disturbance of the 
mortgagee’s possession by a trespasser (p), but does apply to disturbance by a person 
claiming under title paramount (q). The last paragraph of the old section corresponds 
to olause (b) of the present section with some verbal changes. Sub-seotion (2) is new 
and has been enacted in order to show that the remedy under clanse (a) or clause (b) 
is not concurrent with the remedy under seo. 67 against the security. i 


2 Amendments whether retrospective.—Seo. 63 of the amending Act 20 of 1929 
enacts that the amendments in this section shall not have retrospective effect. 
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Scope of the section.—This section refers to the personal remedy of the mortgageo, 
while sec. 67 refers to the remedy against the property mortgaged (r). The section embraces 
two different classes of suit. The cause of action in a suit under clause (a) is different 
from the cause of action in a suit under clause (b) or (o) or (d). The suit under clause (a) 
is a suit to enforce the personal covenant exprossed or implied in the mortgage. But 
the suit under clauses (b), (e) or (d) is in the nature of a suit for compensation when the 
mortgagee is deprived of his security. The cause of action being different there is a 
difference in the period of limitation. See note infra ‘ Limitation.” There is also a 
distinction as to interest. In cases under clause (a) the interest in at the contractual 
rate and the interest which may be decreed is determined under O. 34, r. II of the Codo 
of Civil Procedure (s). In cases under clauses (b), (e) and (d) the suit being for oom- 
pensation, interest is by way of damages and the rate is in tho diserot ion of the Court (/).. 
The fact that the deed is not attested makos no differonoe, for the Privy Council have held 
that the position of the mortgagor under this section cannot by reason of the non-attestation 
of the deed be better than it would have been if the mortgage had been duly attested (u). 


Limitation.—Tho suit under clauso (a) is a suit to enforce the personal covenant 
and limitation is six years from due date (v). If the mortgage money is payable on 
demand, time runs from tho date of the mortgage bond (w). The decision of the Privy 
Council in Ram Raghupir Singh Lal v. The United Refineries (x) makes it clear that 
Article 116 of the Limitation Act is applicable (y). Tho suit under clauses (b) or (o) or 
(d) is in the nature of a suit for compensation whon the mortgagee is deprived of his 
security. The mortgagee is not bound to wait for the oxpiry of tho period fixed by the 
mortgage (z) and limitation is under Article 120 from tho dato of deprivation (a), 
and not from the date when the mortgago money is payable (b). 


Sub-sec. (1}—Clause (a).—The suit under this clause is a suit on the personal 
covenant expressed or implied. The mortgagor is liable to bo sued on the personal 
covenant at due date. Under Order 34, rule 14, the mortgagoe may sue on the personal 
covenant first and then suc for sale on the mortgage. The Calcutta High Court havo 
held that when a mortgagec is suing on the covenant under sec. 68 (a) it is not open to 
him to ignore the mortgage (c). This is not a correct statement of the Law before the 
amending Act 20 of 1929. It was no doubt a hardship that the mortgagee should be 
able to enforce a personal decroe whilo maintaining his security intact and it was this 
hardship which led to the amendmont of the section by tho addition of sub-section (2). 
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Personal liability of the mortgagor.—As pointed out by Lord Parker in a case 
already cited (d) a loan prima facie involves a personal liability, but the nature and the 
terms of the security may negative any personal liability. Thus while there is a personal 
liability express or implied, in a simple mortgage (e) or in on English mortgage, there is 
none in a mortgage by conditional sale (F) or in a usufructuary mortgage (9). Therefore in 
the last two classes of a mortgage a personal liability can be created only by a covenant 
expressed or clearly implied (n). Again, a promise to pay does not give the right of 
personal remedy, if the mortgagor binds himself to pay only out of the property mort- 
gaged or a particular fund (i). It is always a matter of construction whether there is 
a covenant enforcible against the person of the mortgagor personally (J). The personal 
covenant may be contingent as where the mortgagor covenants that if the property 
mortgaged is sold for arrears of revenue or other causes, the mortgage money may 
be recovered from him personally, and if it is contingent it cannot be enforced until 
the contingency has happened (k). The personal covenant has in some cases been too 
readily assumed on the analogy of English mortgages without regard to the nature of the 
security (I). Express covenaats take many forms (m). The words whenever we pay 
the same to you, you shall receive it and give back the deed,” were held not to amount 
to a covenant to repay, as they merely gave the mortgagor the option of paying (n). 
Again the words “having paid the principal money in the month of Chaitra 1927 we 
shall take back the document and the land. In case we fail to repay the principal money 
at due date this subdharna bond shall remain in force,” were held not to import a 
personal covenant, but merely to express the right of redemption (9). In a Lahore 
case (p) a provision that the mortgagees could recover the interest for the first five years 
in any way they liked was held to import a personal covenant. In an anomalous mortgage, 
the right of the mortgagee to sue on a personal covenants not affected by his right to en- 
force his right to recover possession (y). In another case where by the terms of the deed. 
the mortgagee was to repay himself as far as interest was concerned out of the rents and 
profits, but the deed provided that after the expiry of a certain period the mortgagor was 
bound to pay the entire sum, it was held that the deed contained a personal covenant to 
pay the mortgage money and the mortgagee was entitled to a decree under the section (r). 
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Personal liability not enforceable against purchaser from mortgagor.—Tho 
personal covenant does not run with the land and no personal decree can be made against 
a purchaser of the equity of redemption (s). Thus in Jamna Das v. Rum Autar (a) a 
purchaser of the equity of redemption retained a part of tho purchase money under 
an agreement with the mortgagor to pay the mortgage debt, but the Judicial Committee 
held that he was not personally liable to tho mortgagee under sec. 90 of the Transfer of 
Property Act, now the Code of Civil Rrocedure, Order 34, rule 6, as ho waa not party to 
the sale, nor could he be held liable on the ground that he held the money in trust 
for the mortgagee (/). There is, however, an implied covenant by the purchaser 
of the equity of redemption to indemnify tho mortgagor- (). The word mortgagor " 
includes persons who derive title from the mortgagor, unless otherwise ox preasly provided 
—sec. 59A. The word himself“ therefore excludes the liability of a transferee 
or an heir, though an heir would be liable to the extent of the assots of tho deceased 
in his hands. The assignee can make himself liable by entering into a fresh covenant 
with the mortgagee (r), but liability is not implied from the payment of interest (w). 
The mortgagor continues liable for the payment of ti mortgage debt after he 
has assigned the equity of redemption, but if he is sued for payment it has 
been held that he acquires a new right to redeem (r). The mortgagee when so rodeomed 
conveys the property to him subject to the right of redemption vested in the assignee. 


Personal liability not affected by want of registration or of attestation.— Thie 
remedy on the personal covenant is available if the mortgage is invalid for want of regis- 
tration (y). See note Personal covenant in a mortgage bond’ at p. 184 of Mulla’s 
Registration Act 3rd Ed. The remedy is also available even though the mortgage be 
invalid for want of attestation (z; See note ‘Attested’ under sec. 50. 


No personal liability if mortgage illegal. A suit will not lio on the porsonal 
covenant if the transaction of mortgage is illegal (a). If tho mortgage is forbidden by 
law, any subsidiary covenant also fails (b). But where the mortgage was void under 
paragraph 11 of the third schedule to the C. P. C. it has been held that the personal covenant 
is not affected and even if the claim or the personal covonant is abandoned the mortgagee 
may claim restitution under section 65 of the contract Act (r). 
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Illustration. 


A executes a usufructuary mortgage of his occupancy holding to B, and covenants 
that in case of dispossession B shall have the right to recover the principal money 
with damages or interest. The deed also contains a subsidiary simple mortgage of 
two houses to secure repayment of the principal money with damages or interest. 
The mortgage of the occupancy holding is illegal under the provisions of the Agra 
Tenancy Act. The subsidiary mortgage of the houses falls with it. Bhusi Ram v. 
Ganesh Rai (1927) 25 All. L. J. 793, 103 I. C. 160, (27) A. A. 499 [F. B.]. 


The Punjab Alienation of Land Act, 1900, does not forbid mortgages but only requires 
mortgages of land of an agricultural tribe to be in a particular form, and renders null 
end void conditions that do not accord with that form. Under that Act a condition 
for possession by the mortgagee for more than twenty years is illegal. Therefore a 
simple mortgage usufructuary which provides for possession for more than twenty 
years is invalid as a usufruchuary mortgage but will be effective as a simple mortgage; 
but as the Act forbids sale of such land in execution the mortgagee can only obtain a 
decree on the personal covenant expressed or implied (d). 


Proviso.— The liability on the personal covenant docs not run with the land and 
no personal decree can be made against the purchaser of an equity of redemption. See 
note supra. ‘Liability on personal covenant not enforceable against purchaser from 


mortgagor.” | å 


Sub-sec. (1)—Clause (b).—This clause refers to cases where the security is destroyed 
by accidental causes such as a fire or flood or vis majch, without default of either party. 
It accords with the Hindu law rule that a creditor in whose hands a pledge has perished 
is nevertheless entitled to recover the debt (e). So also in English law a mortgagee who 
has been evicted without his default, e.g., on forfeiture of the mortgaged leasehold is 
entitled to sue for payment of the debt (f). When the mortgagor being in possession as 
lessee of the mortgagee got his rent reduced by the Revenue Court the Allahabad High 
Court held that the mortgagee was entitled to sue for the debt (g). In a later case the 
same High Court held that such a case would not fall under the old clause (b), i. e., the 
present clause (c), as the reduction of the rent was not a default or wrongful act (h). It is 
open to the mortgagee to relinquish his security and sue only on the personal covenant of 
the mortgagor to pay (i) but he cannot, on receipt of some money from the assignee of the 
equity of redemption, give up the security and sue the heirs of the mortgagor on the 
personal covenant (j). It is submitted chat it would fall under the present clause (b). 
As the mortgagor is not in default, the mortgagee must first give him an opportunity of 
substituting another security that is sufficient as explained in seo. 66. He must, therefore, 
before suing require the mortgagor to furnish another sufficient security (k) and allow him 
a reasonable time for that purpose. What is reasonable time depends upon the circum- 
stances of each case. In one case the Court assumed that six months would be 
reasonable time (I). Cases have arisen, both before and after the Act, of destruction by 
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diluvion (m), and by fire (n). If the land is wholly or partially destroyed by diluvion, the 
mortgagee has a right to sue for the mortgage money under sec. 68, but limitation for a suit 
under sec. 67 is not suspended while the land ia submerged (o). It has been that 
the acquisition of the property under the Land Acquisition Act is destruction of the 
security (p). This case is now specially provided for in seo. 73 (2). A 

In an Allahabad case the mortgage deed itself provided for the substitution of another 
security in case the house mortgaged was destroyed or proved insufficiont to satisfy the 
debt, and this was enforced when the house was sold in execution by a prior mortgagee (q). 
Where the mortgagee knows already that the mortgagor is not in possession of the 
property, but has only a doubtful and disputed title thereto, the transaction is not a 
mortgage and the section has no application and further that a compromise by the 
mortgagor with the person disputing his title cannot be rogardod as a wrongful act or 
default within the moaning of the section (r). 


Sub-sec. (1)}—Clause (c).— Where the mortgagee is deprived of his security wholly 
or in part by the wrongful act or default of the mortgagor, the mortgageo may suo the 
mortgagor fur the mortgage money. It is not reasonable that, if the mortgageo's security 
is impaired, he should be obliged to realize tho security beforo enforcing the personal 
covenant if there is ones and this rule applies equally if there is no personal] covenant or 
if the remedy under the personal covenant is time barred (a). A breach of duty imposed 
upon the mortgagor by sec. 65 is a default, so that if tho mortgagor does not pay off 
a prior encumbrance when it becomes due the mortgage is entitled to aue the mortgagor 
personally (/). So also’ if the title of the mortgagor is defective, e.g., whon the 
property is subject to a prior mortgago which has not been disclosed (u), or when 
the mortgagor knows that the property mortgaged is not transferable (v). But in 
some cases in which the mortgagor included in tho security property which was not his 
own the Court held that the remedy was by action for decoit and not under this section (w). 
In two Oudh cases when a mortgagor mortgaged joint family property without authority 
the mortgagee was given a personal decree (x). It is not sufficiont that the mortgagee 


‘merely suspects a defect in title (y). Again a breach of duty under section 66 is a default 
and if the mortgagor commits waste the mortgagee may sue him personally for the 


debt (z). Where the mortgaged property was allowed to fall in disrepair so as to 
diminish its letting value, it was held that the mortgagee could enforoe his right under clause 


(o) (a). When the mortgagor sold the property by registerod deed to a vendor who 
had no notice of the unregistered mortgage, the mortgagee was deprived of his security 
-and was therefore entitled to sue the mortgagon porsonally (b). 
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Iiluetrations. 


(1) A mortgaged property to B and then to C. 4 failed to perform the-covenant 
impligtl by seo. 65 (e) to pay off the prior incumbrance when it became due and B brought 
the property to sale. O was entitled to sue at once for his mortgage money: Singjee v. 
Triuvengadam (1890) 13 Mad. 192. 


(2) A Hindu coparcener under the Mitakshara law as administered in Oudh 
mortgaged property to B by simple mortgage for a term of twelve years. B discovered 
that the property was coparcenary property and that the mortgage was without legal 
necessity. B was entitled to sue for the mortgage money although the term had not 
expired: Rudr Prasad v. Nasiruddin (1927) 102 I. C. 630, (27) A. O. 315. 


(3) A mortgaged certain property to B by a usufructuary mortgage, but remained 
in possession as B's tenant. A’s failure to pay rent would not entitle B to sue under this 
section. Balu Ram Kumar v. Mahpal Singh (1938) A.A. 188, (1938) All. 218, (1938) 
A. L. J. 18, 174 I. C. 292. © 


A sale by the mortgagor of the equity of redemption, whether voluntary (c) or 
enforced by an execution creditor (d), is not a wrongful act or default so as to invoke 
the application of this section. 


The default or wrongful act of the mortgagor must be itabi to the deprivation. 
Thus, although it is the duty of the mortgagor to defend his titlo to the mortgaged 
property, he will not be liable under this clause if ke fails to perform this duty when 
called upon after strangers have dispossessed the mortgagee (e). 


The mortgagee has of course no remedy under this section when he is deprived of 
his security by his own default (f). There was a mortgage to A which was not as yet 
registered. B advanced money on a mortgage of the same property and took and 
registered a second mortgage in the erroneous belief that prior registration would give 
him priority over 4. When A’s mortgage was completed by registration, B had no right 
to sue for the mortgage money on the ground that his security had been impaired (9). 


Before the Act it was held that the mortgagee, when deprived of part of his security 
by wrongful act or default of the mortgagor, was entitled to sue not for the whole of the 
mortgage money but for a proportional part of it (A). 


If the mortgagor's heir succeeding to possession as mortgagor commits waste he is 


liable under this sub-section (i); and the same would apply to a transferee of the 
mortgagor (j). 


Sub-sec. (1)—Clause (d).— This clause refers to usufructuary mortgages and is not 
applicable to conditional mortgages (k). The mortgagor by the terms of the mortgage 
is bound to deliver possession and to authorize continuance of possession until payment 
of the mortgage money—sec. 58 (d). If the mortgagor performs these duties he is entitled 
to recover possession when the debt is discharged, out of the usufruct or otherwise—sec. 62. 
On the other hand if he makes default, the mortgagee is entitled under this clause to sue 
him personally for the mortgage money. This is a statutory right irrespective of any 
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express covenant (I). If the mortgagee omits to sue under this clause so that his remedy 
under clause (d) is time barred, then, if there is no personal covenant in the usufructuary 
mortgage, the mortgagee has no other cause of action (m). If the mortgages fails to 
obtain possession from the mortgagor on the exeuction of the mortgage (n) or duri the 
term of the mortgage in accordance with a mortgagor'a covenant for possession in default 
of payment of interest (o) the mortgagee may recover the debt by personal suit. So also 
if the mortgagee is dispossessed either by the mortgagor (p) or by the mortgagor's 
oo-sharer (q) or by title paramount (r) ; or by a prior encumbrancer although the mortgages 
omits to redeem that prior encumbrancer (s) or himself purchases the property at a sale 
enforced by that encumbrancer (/); or if the mortgagor who is in possession as the 
mortgagee’s lessee wrongfully holds over (u). A liability under this section has been 
enforced when tho mortgagor gavo two successive usufructuary mortgages (r); when the 
mortgagee could not get possession of somo plots because they did not belong to the 
mortgagor (w); and also when the mortgagor deprived a usufructuary mortgages of the 
rents and profits (z). A transferce of the mortgagor may be liable under this clause, 
and when a usufructuary mortgagee was dispossessed at us Collector's partition ho waa 
held to be entitled to recover the mortgage money from a purchaser of the equity of 
redemption (y). Similarly, a usufructuary mortgagoe who was dispossessed at a Collector's 
partition was held entitled to recover the mortgage money from a co-sharer of the 
mortgagor to whom the property had been allotted (2). 


The words any person claiming under a title superior to that of the mortgagor 
have been substituted for the words any other person” in the old scction. It is 
now olear that the liability undor this section does not arise if the disturbanco is by a 
trespasser. Under the old sectiog also it was held that the mortgagor was liable under 
this section for disturbance by title paramount (a). 


If the mortgagee is dispossessed by a trespasser, he is entitled to sue him for 
possession (b), but if dispossessed by the mortgagor he may sue either undor this nection 
for the mortgage money or for possession (c). A mortgage provided that if the mortgagee 
did not obtain possession or if he lost possession, he could recover hia money with interest 
by sale of the mortgaged property or any othor property of the mortgagor, It was held 
that the mortgagee could sue either for possession or for the mortgage money (d), 


h Unichaman v. Ahmed (1898) 21 Mad. 242; (1) Fateh Din v. Kishen Lal (1028) 73 l. C. 004, 
Laljimal v. Mohan t (1881) All. (C23) A. A. 586. 
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Illustrations. 
(1) A mortgaged several plots of land to B by usufructuary mortgage. Two of the 
plota, did not belong to A, and therefore B could not get possession of them. B was 


entitled to sue for the mortgage money: Fateh Din v. Kishen Lal (1923) 73 I. C. 902, 
(23) A.A. 584 


(2) A mortgaged property to B by simple mortgage, and subsequently to C by 
usufructuary mortgage. O took possession under this mortgage. But B brought the 
property to sale and the execution purchaser evicted C. C was evicted by superior title 
and was entitled to sue for the mortgage money although he might have redeemed B: 
Ramjanam v. Kunj Behari (1921) 6 Pat. L. J. 670, 63 I. C. 252, (22) A. P. 154. 


(3) A mortgaged property to B by usufructuary mortgage. The property had 
been leased to tenants who wrongfully and without any instigation from A refused to 
pay rent to B. This was not dispossession by superior title. B's remedy was against 
the tenants and he had no rewedy against A under sec. 68 : Nakchedi Ram v. Ram Charitar 


Ras (1897) 19 All. 191. 


The mortgagee is not entitled to relief under this clause if he is dispossessed 
by his own default, e.g., when he neglects to pay the Government revenue out of 
the income and the land is sold for arrears of assessment e), or when he omits to 
make a defence to a suit by a subsequent mortgagee which would have preserved 
his security (f), or when a mortgagee whose claim proceedings were disallowed 
under O. 21, Rule 62 Civil Procedure Code omits to file a auit for the recovery of 


possession (g). 8 


Again, the mortgagee may lose his remedy by acquſescenoe in his dispossession (A). If 

a usufruotuary mortgagee does not get possession of the whole of the property mortgaged 
and does not enforce his remedy under the section, he cannot claim interest in lieu of 
profits (i), unleas there is an express stipulation to that effect (j). He is deemed in law to 
have acquiesced in his diminished security. A Privy Council oase on this point is that of 
Rajah Pertab Bahadur Singh v. Gajadher (k), a suit to redeem 5 out of 12 villages mortgaged 
by an Oudh Zemindar in 1851. The mortgage was with possession but there was a 
covenant to pay interest until delivery of possession. The mortgagee was dispossessed of 
6 villages by a Kabulayatdar of the King of Oudh in 1853, then recovered possession 
but was again dispossessed of 7 villages at the Summary Settlements of 1853 and 1564. 
The mortgagee claimed interest as he was dispossessed. But the Judicial Committee 
held that as he brought no suit to recover the mortgage money when he was dispossessed, 
he had acquiesced in his dispossession, and decreed redemption on payment of the principal 
tum only. But the mortgagee is not obliged to repudiate the mortgagee because he is 
of part of his security. In a case where the mortgage was of 9 villages, 7 of 

which were subject to a prior mortgage, and the mortgagee was dispossessed first of 
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the 7 and then some years later of the 2 villages, the fact that he acquiesced in the dis- 
possession of the 7 villages did not prevent his recovering the mortgage money when 
dispossessed of the two villages (1). 


Anomalous mortgage.—As to whether the remedy under this clause is available 


to an anomalous mortgagee who is dispossessed, see note ‘Rights and liabilities’ under 
sec. 98. 


Charge.—The privilege conferred by this section on a mortgagee to sue for money 
cannot be availed of by a charge-holder, in proooedings in ozeoution of a decree, without 
resorting to a suit, even if tho security has been impaired by the conduct of the person 
creating the charge (m). 


Succession Certlficate.— The heirs of a mortgagee can sue on a cause of action 
accruing after the death of the mortgagee without obtaining a succession certificate, 
but not if the cause of action accrued in his lifetime (n). 


Interest.—A usufructuary mortgagee who is dispossdbsed may not only require 
payment of the debt but also interest, by way of damages, for the unexpired period of 
the mortgage (o). Bo also is he entitled to interest, if he never obtained possession owing 
to the fault of the mortgggor(p). It has, however, been held by a Full Bench of the Allaha-, 
bad High Court that the mortgagee at the time of redemption cannot claim by way of 
interest the profits of the property which has not been delivered to him (q). 


Sub-section (2).—A suit under seo. 68 is not a suit on the mortgage. A suit on 
the mortgage is a suit under sec. 67 while in a suit under sec. 68 the only decree that 
can be passed is a decree for money (r). A usufructuary mortgagee who haa been dis- 
possessed has no remedy either by foreclosure or by sale but can only be given a simple 
money decree (s). He may also sue for possession but he cannot suo for salo. This is 
because there is no personal covenant in a pure usufructuary mortgage. But if there isa 
personal covenant which implies a right of salo it would seem that if the mortgage money 
has become payable under sec. 68 the mortgagee may also under sec. 67 sue for 
sale (t). 


The suit under sec. 68 not being a suit on the mortgage, Order 34, rule 6, of the Code 
of Civil Procedure does not apply. It is therefore open to the mortgagee to execute his 
decree against the mortgagor personally while preserving his rights under the mortgage. 
This might be a great hardship to the mortgagor who finds himself pressed to pay while 
his property is under mortgage. To avoid this hardship the sub-section cnacts that in 
cases where the mortgagor is not in default, i.e., in clauses (a) and (b), the suit under 
sec. 68 shall be stayed until the mortgagee haa exhausted his remody against the security 


or what remains of the security. But the mortgagee may avoid the stay order and 


proceed with the suit if he surrenders his security, for a mortgagee who abandons his 
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onrity is competent to bring a simple suit for the money advanced by him (u). When 


the’ security is released the enforcement of the money decree is no hardahip on tho 
mortgagor. The mortgage is then no longer subsisting and Order 34, rule 14, is no bar. 
to the sale of the mortgaged property in execution of the decree (v). 


In cases under clause (e) the mortgagor is in default and is not entitled to 
this protection. Thus if the mortgagor in possession commits waste, the mortgagee. 
would be entitled to sue for the mortgage money while still preserving his mortgage 
rights. He would not however be able to sell the mortgaged’ property in execution of 
the decree under sec. 68 by reason of Order 34, rule 14. But if there were a personal 
covenant in the mortgage which implied a right of sale, it would seem that the mortgagee 
might sue both under sec. 68 and under sec. 67 to recover the mortgage money and to 
realize the security. This was so decided by the Privy Council in the case of a sapi 
mortgage usufructuary in Narsingh Parlab v. Mohammad Yagub (W). 


In cases under clause (d) the mortgage is usufructuary and there is no question of 
realizing the security, for a usufructuary mortgagee is not entitled to a decree cither for 
foreclosure or for sale. He would sue on title to recover possession (x), and in such a suit 
no question as to the amount due on the mortgage would arise (y). But he would also 
have a right to sue for tho mortgage money under sec. 68 (d} This right is supple- 
mental so that he can file a suit in the alternative for recovery of possession or for 
the mortgage money (z). If the decree were for the mortgage money, he could not bring 
the mortgaged property to sale (a) except in exectKion of the decree for costs, for that 
part of the decree would not be under the mortgage m Order $4, rule 14, would not be 
applicable to it (b). l 


Abandon his security.—These words refer to the whole of the security. An 
abandonment of part of the security would be insufficient; for in that case the 
mortgage as to the remainder would subsist and Order 34, rule 14, would be a bar ta 
ite sale. Again a. release of part of the security would be inadequate relief to the 
mortgagor, for its effect would only be to increase the burden on the rest of the 
property. On the other hand if part of the security has ceased to exist a release of the 
remainder would be sufficient. This was recognized in a Calcutta case (c) under Order 
34, rule 6. 


69. (1) Notwithstanding anything contained in the 
Trustees’ and Mortgagees’ Powers Act, 1866, 5 
A pf me when a mortgagee, or any person acting on his 
behalf, shall, subject to the provisions of this 
section, have power to sell or concur in selling the mortgaged 
(u) Durga Charan v. Ambica Charan (1927) 54 (z) Kalka Tay. Sun N. 2 Boake (1907) 10 0.C. 
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Ki 
property, or any part thereof, in default of payment of the 
mortgage-money, without the intervention of the Court, in 
the following cases and in no others, namely :— i 


(a) where the mortgage is an English mortgage, and 


neither the mortgagor nor the mortgagee is a Hindu, 

Muhammadan or Buddhist or a member of any 

other race, sect, tribe or class from time to time 

l specified in this behalf by the Provincial Government 
4 in the official Gazette ; 


(b) where a power of sale without the intervention of the 
Court is expressly conferred on the mortgayee by the 
mortgage-deed and the mortgagee is the Crown ; 


(c) where a power of sale without the intervention of the 
Court is expressly conferred on the mortgagee by the 
mortgage-deed and the mortgaged property or any 
part thereof was, on the date of the execution of the 
mortgage-deed, situate within the towns of Calcutta, 
Madras, Bomba or in any other town or area which 
the Provincial Government may, by notification in 
the official Gazette, specify in this behalf. 


(2) No such power shall be exercised unless and until 


(a) notice in writing requiring payment of the principal 
money has been served on the mortgagor, or on one of 
several mortgagors, and default has been made in 
payment of ‘the principal money, or of part thereof, 
for three months after suth service ; or 


(b) some interest under the mortgage amounting at 


least to five hundred rupees is in arrear and unpaſd 


for three months after becoming due. 


(3) When a sale has been made in st exorcise of 
such a power, the title of the purchaser shall not be impeachable 
on the ground that no case had arisen to authorise the sale, or 
that due notice was not given, or that the power was otherwise 
improperly or irregularly exercised ; but any person damnified 
by an unauthorised or improper or irregular exercise of the 
power shall have his remedy in damages againgt, the person 
exercising the power. | e 8 A. 
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(4) The money which is received by the mortgagee, 
arising from the sale, after discharge of prior incumbrances, 
if any, to which the sale is not made subject, or after 
payment into. Court under section 57 of a sum to meet any 
prior incumbrance, shall, in the absence of a contract to the 
contrary, be held by him in trust to be applied by him, first, 
in payment of all costs, charges and expenses properly incurred 
by him as incident to the sale or any attempted sale ; and, 
secondly, in discharge of the mortgage-money and costs and 
other money, if any, due under the mortgage ; and the residue 
of the money so received shall be paid to the person entitled 
to the mortgaged property, or authorized to give receipts for 
the proceeds of the sale thereof. 


(5) Nothing in this section or in section 69A applies to 
powers conferred before the first day of July, 1882. 


Améhdments.—tThe section has been remodelled by the Amending Act 20 of 1929. 
The old section contained a final paragraph saving the provisions of secs. 6 to 19 of the 
Trustees’ and Mortgagees’ Powers Act, 1866, in their applicability to mortgages to which 
English law was applicable, i. 2, to English mortgages to which the parties were neither 
Hindus, Mahomedans, Buddhists nor members of a notified sect. This paragraph has 
been omitted and the first paragraph has been altered so as to exclude the applicability 
of that Act: and at the same time to imply in English mortgages between the same 
parties the same power of sale as that Act implied. In clauses (b) and (c) there are 
consequential amendments showing that in the mortgages there referred to, the power 
of sale must, as before, be express. The words on the date of the execution of the 
mortgage deed and area have been inserted in clause (o) to make it more explicit. 


Amendments whether retrospective.— S. 63 of the Amending Act 20 of 1929 
expressly enacts that the amendments made in this section shall not have retrospective 
effect. : 


v 

Trustees’ and Mortgagees’ Powers Act, 1866.—As regards English mortgages, 
there were two enactments runing side by side after the Transfer of Property Act, 
1882, one the Trustees’ and Mortgagees’ Powers Act, 1866, and the other seo. 69 of the 
Transfer of Property Act. The old section 69 applied to English mortgages in which the 
power of sale was expressed. The Act of 1866 applied to English mortgages in which 
the power of sale was impliod. The procedure under the Act of 1866 was different and 
in some respects defective, for under that Act, if the interest was payable half-yearly, 
the power of sale could not be exercised till eighteen months after the date of the 
security. Further, there was no provision in that Act for the protection of the purchaser 
in the case of an improper exercise of the power after notice had been given. 
The effect of the amendment is to supersede the Act of 1866 as regards mortgages executed 
after the amendment (d) and the scheme of the present section is to imply a power of sale 
in Euglish mortgages in which the parties are not Hindus, Mahomedans, Buddhiste or 
members of a notified class and whether the power of sale is expressed or implied the 
procedure for ita enforcement is under the section. i 


(d) Cohen v. Baidyanath (1986) 40 C. W. N. 1270, (1938) A.C. 507. 
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Expressly conferred.—The power of sale in cls. (b) and (c) must be expressed. 
A provision in a mortgage deed that the mortgagee should have all the righte, powers, 
remedies and privileges conferred upon a mortgagee by Act 4 of 1882 * does not confer 
an express power of sale under this section (e). 


Powéer of sale without intervention of the Court.—The power of sale referred 
to in this section is a power of sale without the intervention of the Court and is distinct 
from the power of a simple mortgagee to cause the mortgaged property to be sold, s.e. 
under seo. 67, by decree of the Court (f). It refers to a clause expressly included in a 
mortgage (7). Before the Act it was a moot point whether a mortyageo could exercise a 
power of sale without the intervention of the Court. Such a powor is in England 
incident to all mortgages by deed, and was usually insertod in India when the 
parties were English; but it was not suited to social conditions in the mofussil. 
A case which reached the Privy Council was decided on the ground that the powor of salo 
given for default of payment of interest was void as a ponalty (4). Tho docisions in the 
Indian High Courts were inconsistent. Calcutta in some arly cases (i) treated it as 
invalid and opposed to the spirit of the old Regulations, but afterwards soo med to 
incline in its favour (j). Melvill, J., in a Bombay case (k) condemned tho impolicy of 
placing such a weapon in the bands of mofussil moncy-lenders ; but in a later case the 
same Judge treated the power as valid (/) because tho partics wore resident in Bombay, 
carrying on their business through Bombay solicitors and tho instrument of mortgage 
was a rogular and formal deed in English form showing that they had intended tô contract 
With reference to English law. The Legislature acting on the opinion expressed by Melvill, 
J., in the earlier case ha’ placed strict limitation on the exercise of tho power of salo 
without the intervention of the Caurt. But these restrictions do not apply in parta of 
India to which the Act has not been applied and the Judicial Committee in Kankaya 
Lal v. National Bank of India (m) upheld a power of sale in a mortgage ox oed in 
* the Punjab. 


The power of sale cannot be exercised except in throe casos: (a) when the mortgage 
is an English mortgago and tho parties are not Hindus, Mohomedans, Buddhists or 
members of u notified class; or (b) when the mortgagee is the Secretary of State for 
India and the deed confers an ex proas power of sale; or (o) when the mortgaged 
property is situate in one of the towns specified and tho doed contains an oxpross power of 
sale. Tho District of Mahim, within the local limits of the original jurisdiction of the High 
Court of Bombay, has been held to be within the town of Bombay for the purposes of 
this section (n). The towns of Bandra, Kurla and Ghat Koper-Kirol in the Bombay 
Suburban District have been notified under olduse (o) in the Gazette of India (o). The 
situation of the property is immaterial in cases (a) and (b). A power of sale without 
the intervention of the Court does not affect the mortgagee's ordinary right of eee 


by suit (p). 


Who may exercise the power.— The statutory power in England is exercisable 
by the person for the time being entitled to the mortgage money (q). Tho present 


(lt) Jagjivan v. Shridhar (1878) 2 Bom. 252 
Pitamber v. Vanmali (1878) 2 Bom. 1 


(e) = ad Upadhya v. Kunnon Devi (1926) 
(mortgage in Eunllah form and ps 


ng. 134, 135, 110 J.C. 608, (28) A. R. 


ishan Lal v Ganga Ram (1800) 13 All. 28. moran on A 3 Compa 
(g) Afulraj v. Nanumat 1942 { A-B. 49, 0124 a Nath Pershad seh 1 1 
Boa. 83, 43 Bom. L. R. 8 38190 À 
(A) 8 v. Venkata (1878) 20 WI K. (m) (1925) a lan. 22 60 LA. 162, 171, 76 LO. 7, 


(i) Bowen Churn v. Jykishen (1847) B. D. A. (n) Trimbak Gangadhar v. Bhagwandas (1699) 
23 Bom. 348. 
; Doucett v. Wise (1805) 2 Ind. Jur. 10 . k j 


N 1. 
D, e v. Prem Chand (1870) 28 W. R. | (p) 8 Bysack bh n (1874) 23 
sshavrav v. Bhavanji (1871) 8 Bom. H.. Conveyancing Act, 180i, s. 21 (4): Law of 
6 Kate 145 K. C. J. e | W Property 48. 1925, ö. 106 43. : 


8. 0 


478 THE TRANSFER OF PROPERTY ACT. 


section only refers to the mortgagee, but this includes the assignee of the mortgagee— . 
see note to sec. 59A. In a Madras case (r) the mortgage deed provided for the exercise 
of the power of sale by the mortgagee or his assignee and it was held that it could be 
exercised by a sub-mortgagee of the assignee. Such power can be exercised by the second 
mortgagee, even if the first mortgagee had not been given it (8). 


The words “any person acting on his behalf show that the mortgage deed may 
provide for the exercise of the power of sale by an agent of the mortgagee. In an English 
case it was held that an agent expressly authorised by the mortgagee to exercise the 
power of sale may do so, but not if the authority is only a general authority to sell 
property and receive money (:). A power of sale to two joint mortgagees may be 
exercised by the survivor of them (u). If the mortgagees are partners the power of sale 


must be exercised by all unless otherwise expressed in the mortgage (v). The words 


““ gell or concur in selling refer to such a case. 


What may be sold.—The section says the mortgaged property or any part 
thereof may be sold. In Efigland a mortgagee is not allowed to sell fixtures separately 
from the land (w) and these cases would probably be followed in India. 


Conditions of exercise of power.—Theso are specified in sub-section (2). The 
said conditions are imperative and cannot be varied even By agreement (r). The 
power arises when default is made in the payment of the mortgage money either of the 
principal or part of the principal or of interest amounting to at least Rs. 500. If no 
time is fixed for payment there can be no default till demand is made (y). But the 
power is not exercisable till after three months’ notice in writing, if the default is in 
payment of the principal (2). No notice is necessary when default is made in the 
payment of interest. It is sufficient that interest amounting to at least Rs. 500 has 
been due for three months; and in such a case the power may be exercised before 
the expiry of the period allowed for redemption (a). These provisions as to notice 
are taken from sec. 20 of the Conveyancing Act, 1881, now sec. 103 of the 
Law of Property Act, 1925. The proviso as to interest is designed to secure 
punctual payment during the term of the mortgage; and it has the effect of overruling 
the Privy Council decision that a power of sale in default of payment of interest is invalid 
as a penalty (b). If the mortgagee has given three months’ notice for default of principal 
and interest he cannot sell for arrears of interest before the expiry of that period (c) ; 
and if the power of sale in the mortgage deed is limited to default in payment of principal 
the mortgagee cannot sell for default in the payment of interest (d). As to principal 
@ provision as to notice is necessary, for a power of sale without notice would be oppressive 
and enable the mortgagee at any time to extinguish the equity of redemption (e). The 
period of three months fixed by the Act cannot be curtailed by the terms of the deed. 
Aestipulation for a period of 15 days was held in a Madras case (f) to be invalid and the 
sale in accordance therewith afforded grounds for damages. A mortgagee who has 
wrongly exercised his power of sale has no right of personal recovery of the balance of the 

(r) Ramakrishna v. 0 Assignee (1022) (2) Kamalambal v. M. Purushotam Naidu (1934) 
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(2) Paramanand v. Nanulal (1942) A.M. 232. 
(t) Re Dowson v. Jenkins Contract (1904) 2 Ch. (a) A.C. Kundu v. Babu H. Rukmanand (1918) 


219 C.A 43 I.C. 9 
% Hind v. Poole (1885) 1 K. & J. 388,8 Eq. (p) Pencalasarada v. Fenkata (1876) 28 W. R. 
9) Warr v. Tone (1876) 24 W.R. 698. 91 P.C. 
(w) Re Brooke, Brooke v. Brooke (1804) 2 Ch. (e) Doolabhdas v. Chhabildas (1809) 1 Bom. 
* 000; Re Yaten, d 0 n 21) 28 Bom. 
Mars athe 5 ) an Jerup Teja & Co. v. Peerbhoy (1021 
61887) 8 Nu. Dero. “ % e. 121. 01 LC. 64, (21) A.B. 421. 
29 Babamiya v. ,Jehangir (1941) A.B. 830. (e) Miller v. Cook (1870) L. R. 10 Eq. 6461. 


Purasawalka Kuddus (1026 I. C. Mad Deposit & Benefit Society v. 
00 800, ( 20) A. M 84l i ae o 8 (1888) 11 Mad. 201. 
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mortgage money (gp). Notice must be served on the mortgagor or if there are several 
mortgagors notice on one is sufficient. This is also the case in sec. 20 (1) of the Con- 
veyancing Act, 1881, and sec. 103 (i) of the Law of Property Act, 1925. If the mortgagor 
has transferred his interest, either to a purchaser or to a subsequent mortgagee, and tho 
mortgagee is awaro of it, he should give notice to the transferee ; but not if the transfer 
has taken place after the mortgagco has already given notice to tho mortgagor (A). A 
long delay in selling after the expiry of the period of the notice doca not make a fresh 
notice necessary (i). No form of notice is prescribed. It is sufficient that the notice 
gives the mortgagor the prescribed period of warning (J). Service of notioo would be 
in accordance with section 102. 


Instalments.—If the mortgage money is payable by instalments, the power of sale is 
exercisable when an instalment of the mortgage money has become due (4). 


Restraint on exercise of the power.—An injunction will not insuc restraining 
the mortgagee from exercising his power of sale because thy amount is in dispute (4). 
The law in England is that the mortgagee cannot be rostraincd from exercising hin 
power of sale by the mortgagor filing a suit for redemption (m). But he will be restrained 
if the mortgagor pays the amount claimed into Court (u), or if tho mortgagee denies the 
title of a puisne encumb:ancer who has offered to redeem (o). The same rule was adopted 
by the Bombay High Court in Jagijivan v. Shridhar (p), where the Court said thut the 
owner of the equity of redemption can only stay the sale pendente lite by paying the 
amount due into Court, or by giving prima facie evidence that the power of sale is being 
exercised in a fraudulent’ or improper manner, contrary to the terms of the mortgage.” 
An injunction was refused in Maacherji v. Noor Mahomedbhoy (4), whero the mortgayor 
had filed a suit for redemption and the mortgage doed contained the clause usually found 
in English mortgages that the mortgagor's remedy for any impropriety or irregularity 
should be in damages, and the Court cited Prichard v. Wilson (r). Theso canos wore not 
decided under the Transfer of Property Act. A Madras case (a), decided under tho 
Act, holds that a power of sale is not subject to the rule of lis pendeng cnacted in sec, 52, 
The Court said that the mortgagor who has given an express power of sale cannot by 
starting a suit—perhaps a perfectly hopeless suit-—for redemption derogato from that 
which he has in express terma conferred upon the mortgagee by the instrument, namely. a 
power of sale, and to hold otherwise would be simply to toar up the instrument which 
contains the contract agreed upon by the parties. Nor can the mortgagor defeat the 
power of sale by setting up a prior mortgage which he has paid off as a shield against 
the puisne mortgagee exercising the power (4). A mortgagor, however, may obtain 
an injunction to restrain a sale if the mortgagee is acting in a fraudulent and improper 
manner, contrary to the terms of the mortgage deed (u). 


(g9) Puresawalkam v. Kuddas (1926) 04 I. (. D. 00% C, A.; Macleod v. James (18520 
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Exercise of power.—The mortgagee was described by Lord Eldon as a trustee 
for the mortgagor of the power of sale (v); but this is not correct unless it refers to the 
disposal of the surplus sale proceeds. In Kennedy v. De Trafford (w) Lindley, L.J., said— 
‘s A mortgagee is not a trustee of a power of sale for the mortgagor at all; his right is to 
look after himself fifst. But he is not at liberty to look after his own interests alone, and 
it is not right, or proper or legal, for him either fraudulently, or wilfully, or recklessly, to 
sacrifice the property of the mortgagor ; that is all. He does not act as the agent of the 
mortgagor. He exercises his right under a totally superior claim. But a mere contract 
of sale does not extinguish the right of redemption (z). The Court will not interfere if he 
exercises the power bona fide for the purpose of realizing the security and takes reasonable 
precautions to secure a proper price (y). The mortgagee may sell by private treaty or by 
publio auction and there is no need to put up the property for sale by publio auction 
first (z) He may enter into a conditional contract to sell on the power becoming ex- 
ercisable and can carry such contract into effect provided the price is then proper (a). 
But if the power is to sell by public auction, a sale by private treaty is invalid (b). If 
the mortgagee sells by publ auction, he must give reasonable publicity to the sale and 
must not impose depreciatory conditions that are likely to deter intending purchasers (c). 
A sale will not be set aside on the ground of undervalue only (4), unless the undervalue 
is itself evidence of fraud (e). If the undervalue is due to the negligence on the part of 
the mortgagee, he is liable for the deficit on taking accounts (f). A promise by a mortgagee, 
unsupported by consideration, not to exercise his power of sale for a few days does not 
fall within sec. 63 of the Indian Contract Act, and is therefore not a binding waiver of 


the right (g). š 


Who may purchase.—The mortgagee may not buy the property either himself 
or with others or by an agent—for a man cannot sell to himself (A). So a sale by a mort- 
gagee building society to its secretary (i) or other officer concerned in the conduct of: 
the sale (j) is void. Such a transaction is not a valid exercise of the power of sale and 
does not prevent the mortgagor from redeeming (k), unless he has assented to the 
purchase (/). But a sale by a mortgagee to a company of which he is a shareholder is 
not necessarily invalid (m). And a puisne mortgagee may purchase, for heis in the same 
position as a stranger (n). 
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Effect of sale.—The Privy Council in Rajah Kishendatt Ram v. Rajah Mumias Als 
Khan (o) said: “The effect of a sale under a power of sale is to destroy the equity of 
sedemption in the land, and to constitute the mortgageo exercising the power a trustee 
of the surplus [sale] proceeds, after satisfying his own charge, first for the subsequent 
inoumbrancera, and ultimately for the mortgagor. The estate, if purchased by a stranger 
passes into his hands free of all the incumbranoes. 


The purchaser does not derive title under or through the mortgagee but acquires a 
larger estate free from incumbrances(p). If the mortgagor continues in possession without 
the permission of the purchaser, such possession is adverse (q). After the sale the mort- 
gageo satisfies his own charge and then holds tho surplus sale proceeds as trustee. See 
note infra, “ Application of sale proceeds.” 


Protection of purchaser.—The third sub-section protecting the title of purchasers 
is taken almost verbatim from sec. 21 (2) of the Conveyancing Act, 1881, now aec. 104 (3) 
of the Law of Property Act, 1925. No irregularity or impropriety in the exercise of 
the power of sale affects the title of an innocent purchaser—asal it has been held that the 
purchaser gets a good title even though the mortgage had been paid off at the time of the 
sale (r). This case seems covered by the words ‘' professed exercise of auch a power 
which include not only a power irregularly exercised, but a want of power ; and the Madras 
High Court has said that hothing could be clearer than the terms of the proviso which 
express an intent to protect the purchaser and to confine the remedy of the mortgagor 
to a suit for damages (s). But the expression professed exercise of a power does not 
include a case where there ig no express Power of sale without the intervention of the Court 
in the mortgage (/). The purchaser is under no duty to make inquiries, but if he has 
notice of any irregularity or improfriety in the exercise of the power of sale he is not 
protected, for he then becomes a party to the transaction impeached (u). So the purchaser 
is not protected if he knows that notice had not or could not have been given (v); but 
ho is protected if he is not aware of the irregularity in the notice (w); or if want of notice 
had been waived by the mortgagor (7). 


Remedy of the mortgagor.—Whatever irregularity may havo been committed 
in the exercise of the power of sale the mortgagor's only remedy, in the absence of fraud, 
is in damages against the mortgagee (y). So when the mortgages sold not only for money 
due under an English mortgage but also for money due under a subsequent equitable 
mortgage, the sale was valid and the mortgagor's only remedy was in damages against 
the mortgagee (z). But a sale will be set aside on the ground of fraud, though 
not for mere inadequacy of price (a). The mertgagor may also obtain sn injunc- 
tion to stay the sale, by giving prima facie evidence that it is being conducted 
in a fraudulent or improper manner or otherwise by paying the wholo amount due into 
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Application of sale proceeds.—Thoe fourth sub-section dealing with the application’ 


of sale proceeds is identical with seo. 21 (3) of the Conveyancing Act, 1881, now sec. 105 
of the Law of Property Act, 1925, but for the addition of the words in thé absence of 1 
contract to the contrary.” When the equity of redemption is extinguished by the sale, 
the mortgagee exercising the power of sale becomes a trustee of the-surplus sale proceeds 
after discharging previous incumbrances, if any, to which the sale is subject. Such 
inoumbranoes may be discharged as indicated in sec. 57, and the balance is to be applied 
in payment of the costs and expenses of the sale, then in discharge of the mortgage money 
and the residue, if any, in payment to the persons entitled to the mortgaged property, t.e., 
subsequent incumbrancers, and finally to the mortgagor. As to such residue the mort- 
gagee is trustee for the mortgagor (c). The mortgagee is charged interest on this residue 
from the date of sale to date of payment to the persons interested (d). If there are subse- 
quent incumbrancers they must be paid before the mortgagor, and the mortgagee, if he 
has notice of these subsequent incumbrances, is liable to them if he pays the mortgagor (e). 


Not retrospective.—Sub-section (5) provides that the section is not retrospective 
and does not affect powers exercised before the first day of July 1882, when the Transfer 
of Property Act, 1882, came into force. A similar provision is enacted in sec. 2 (c) of 
the Act. Cases arising before the Act have been referred to in the note ““ Power of sale 
without intervention of the Court.” i å 


69A. (1) A mortgagee having the right to exercise a power 
of sale under section 69 shall, subject to the 
provisions of sub-section (2), be entitled to 
appoint, by writing signed by him of on his behalf, a receiver 
of the income of the mortgaged property or any part thereof. 


(2) Any person who has been named in the mortgage-deed 
and is willing and able to act as receiver may be appointed by the 


morigagee. 


If no person has been so named, or if all persons named 
are unable or unwilling to act, or are dead, the mortgagee may 
appoint any person to whose appointment the mortgagor agrees, 
failing such agreement, the ‘mortgagee shall be entitled to apply 
to the Court for the appointment of a recewer, and any person 
appointed by the Court shall be deemed to have been duly appointed 


by the mortgagee. 


A recewer may at any time be removed by writing signed 
by or on behalf of the mortgagee and the mortgagor, or by the Court 
on application made by either party and on due cause shown. 


A vacancy in the office of receiver may be filled in accordance 
with the provisions of this sub-section. 
r 


Vadhiydr v. Seoretary of State (1017) 40 (e) . . Bank v. Relionce 
Mad. 767, 88 I. C. 986. | aD SU. a Oe 
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„ (3) A receiver appointed under the powers conferred 
this section. shall be deemed to be the agent of the ka Jadi 9 * 
the mortgagor shall be solely responsible for the receiver's acts 
or default, unless the mortgage-deed otherwise provides or unless 
such acts or defaults are due to the improper intervention of the 


mortgagee. 


(4) The receiver shall have power to demand and recover 
all the income of which he is appointed receiver, by suit, execution 
or otherwise, in the name either of the mortgagor or of the mortgagee 
to the full extent of the interest which the mortgagor could dispose 
of, and to give valid receipts accordingly i the same, and to 
exercise any powers which may have been delegated to him by the 
mortgagee in accordance with the provisions of this Section. 


(5) A person paying money to the receiver shall not be 
concerned to inquire if the appointment of the receiver was valid 
or not. id 


(6) The recewer shatl be entitled to retain out of any money 
received by him, for his remuneration, and in satisfaction of all 
tosts, charges and expenses incurred by him as receiver, a com- 
mission at such rate not exceeding five per cent. on the gross amount 
of all money received as is specified in his appointment, and, 
F no rate is so specified, then at the rate of five per cent. on that 
gross amount, or at such other rate as the Court thinks fit to allow, 
on application made by him for that purpose. 


(7. The receiver shall, if so directed in writing by the 
mortgagee, insure to the extent, if any, to which the mortgagee 
might have insured, and keep insured against loss or damage 
by fire, out of the money received by him, the mortgaged property 
or any part thereof being of an insurable nature. 


(8) Subject to the provisions of this Act as to the application 
of insurance money, the receiver shall apply all money received 
by him as follows, namely :— 


(i) en discharge of all rents, taxes, land revenue, rates and 


outgoings whatever affecting the mortgaged property ; , 


(ii) èn keeping down all annual sums or other payments, 


and the interest on all principal sums, hating priority 


to the mortgage in right whersof he is receiver 


8. 
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(iii) in payment of his commission, and of the premiums on 
fire, life or other insurances, if any, properly payable 
~ under the mortgage-deed or u this Act, and the cost 
of executing necessary or proper repairs directed in 
writing by the mortgagee ; | 
(iv) in payment of the interest falling due under the mortgage ; 
(v) in or towards discharge of the principal money, if so 
directed in writing by the mortgagee ; 
and shall pay the residue, if any, of the money received by him 
to the person who, but for the possession of the receiver, would 
have been entitled to receive the income of which he is appointed 


receiver, or who is otherwise entitled to the mortgaged property. 


(9) The provisions of sub-section (I) apply only if and as 
far as a contrary intention is not expressed in the mortgage-deed ; 
and the provisions of sub-sectiong (3) to (8) inclusive may 
be varied or extended by the mortgage-deed, and, as so varied or 
extended, shall, as far as may be, operate in like manner and with 
all the luke incidents, effects and consequences, as i such variations 
or extensions were contained in the said sub- Sections. i 


(10) Application may be made, without the institution 
of a suit, to the Court for its opinion, advise or direction on any 
present question respecting the management or administration 
of the mortgaged property, other than questions of difficulty or 
importance not proper in the opinion of the Court for summary 
disposal. A copy of such application shall be served upon, and 
the hearing thereof may be attended by, such of the persons interested 
in the application as the Court may think it. 


° The costs of every application under this sub-section shalt 
be in the discretion of the Court. 


| (11) In this section, “the Court” means the Court which 
would have jurisdiction in a suit to enforce the morigage. 
New Section.—This section is new and was inserted by the Amending Act 20 of 1929. 
Receiver.—A mortgagee in possession is responsible for prudent management and 
is table to be called upon to account on the footing of wilful default (f). To avoid this 
liability and ag the same time to preserve the advantages of possession , the practice grew 
up in England at first to provide for the appointment of a receiver by the mortgagor, and 
“ then for the deed to provide for the appointment of a receiver by the mortgagee on behalf 
sh G Mayer v. Murray (1878) 8 Ch. D. 424, soe 8. 76 (b) 
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of the mortgagor, so that the receiver was the agent of the mortgagor (9. This practice 
became so prevalent that it was recognised in Lord Cranworth's Act (A) which implied 
in the mortgage a power to the mortgagee to appoint a receiver exercisable in the same 
events as the power of sale. The power is similarly implied in the Conveyancing Act, 
1881 (i), and the Law of Property Aot, 1925 (j), but it is more extensive, for while the 
receiver in Lord Cranworth's Act is receiver of the rents and profita, in the later Acta he 
is receiver of the income generally. 


The Trustees’ and Mortgagees’ Powers Act, 1866, in seo. 6 reproduced tho provisions 
of Lord Cranworth's Aot as to the implied power to appoint a receiver of the rents and 
profits. But as the Act of 1866 in ite application to mortgages executed after the amend- 
ment of the Transfer of Property Act is virtually repealed, provision has been made in this 
section for the power of the mortgagee to appoint a receiver. The power is, however, more 
extensive than that in the Trustees’ and Mortgagees’ Powers Act, 1866, for 


(1) the receiver is of the income generally and not only ef rents and profita. 


(2) the power is implied not only in English mortgages, but in the mortgages reforred 
to in sec. 69 (1) (b) and (c) where there is an express power of sale. 


With some slight variatichs, which will be noticed, the section closely follows seo. 109 
of the Law of Property Act, 1925. 


Exercise of the power.—The mortgagee cannot appoint a receiver until tho 
power of sale is exercisable under sec. 69 (2). In case of default of payment of principal 
the mortgagee would therefore hage to wait until three months after service of notioo. 
There is no such restriction as to notice in Lord Cranworth's Act nor in the Trustees’ 
and Mortgagees’ Powers Act, 1866. The power conferred by this section may be exercised 
éven after the mortgagee has gone into possession (k). A recoiver is not generally appointed 
by the Court under such a clause in the mortgage decree after the final decree has been 
made (0). 


Who may be appointed. Under sub-section (2) the person, if any, named in tho 
mortgage deed must be appointed, and failing that, the appointment must be made by 
the consent of tho mortgagor and the mortgagoe. In either case the appointment must 
be made in writing signed by the mortgagee. But if the parties do not agree the mort- 
gageo has liberty to apply to the Court in a summary proceeding to make the appoint- 
ment. A receiver can be removed from office by the consent of the mortgagor and mort. 
gagee expressed in writing and signed by both, of failing such consent, by the Court on 
application by either party. The provision for an application to the Court either for tho 
appointment or the removal of the receiver is novel. Under the Law of Property Act, 
1925, the mortgagee is entitled, subject to the provisions of the deed, to appoint suo’ 
person as he thinks fit. Under Lord Cranworth's Act and the Trustees’ and Mortgageecs’ 
Powers Act, 1866, the mortgagee must appoint the person named in the deed, and if no 
such person is named, he must require the mortgagor to appoint, and he may make the 
appointment only on the latter 's default. 


Position of receiver.—As in the English Statutes and in the Trustees and 
Mortgagees’ Powers Act, 1866, the receiver is by clause (8), deemed to be the agent of 
the mortgager and the mortgagor is solely responsible for his acts and defaults, unless 
the mortgage deed otherwise provides (m). But the receiver is not accountable to the 
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mortgagor but to the mortgagee (n). The agency may be modified by the terms of the 
deed (o). Under the Act the mortgagee has no liability for the receiver, and this is the 


advantage the mortgagee gains by appointing a receiver instead of taking possession (p). 
Payment by the reoeiver of part of the debt saves the bar of limitation (q). 


Power as to income.—The receiver is appointed of the income of the mortgaged 
property and under sub-section (4) he has full powers of recovery in the name of either 
the mortgagor or the mortgagee and to give effectual receipts. Under sub-section (5) 
a person paying money to him is not concerned to inquire into the validity of this 
appointment. A receiver appointed by debenture holders is entitled to possession 
as against the liquidator (r). 


Remuneration.—The rate of remuneration is fixed in sub-section (6). Unless a 
lower rate is specified in the deed, it is five per cent. on the gross collections. But the 
Court may allow a higher rate. This is the same as in sec. 109 (6) of the Law of 
Property Act, 1925. The Trustees’ and Mortgagees’ Powers Act, 1866, also provided 
for five per cent., but without a power in the Court to increase the rate. This remunera- 
tion covers all costs, charges and expenses incurred by him as receiver. 


‘ 

Powers as to application of income.—Under sub-sections (7) and (8) the receiver 
has power to insure the property against fire, and to execute necessary and proper repairs 
but only when directed to do so in writing by the mortgagee. Repairs done without 
written authority by a receiver cannot be included in the morfgagee’s account (a). Any 
insurance money that the receiver may receive he must apply in accordance with sec, 76 (f) 
either in reinstating the property or in reduction of the mortgage debt. Other moneys 
received he must apply as directed in sub-section (8). These two sub-sections are copies 
of sub-sections (7) and (8) of sec. 109 of the Law of Property Act, 1925. In thé 
Trustees’ and Mortgagees’ Powers Act, 1866, there was no provision for the receiver 
spending money on repairs. 


Contract to the contrary.—Under sub-section (9) the power to appoint a receiver 
and the exercise of powers by the receiver are subject to the terms of the deed of mortgage. 
The deed may either restrict or extend these powers and the powers so restricted or 
extended operate as statutory powers under the Act. 


Right to apply.—The provisions of sub-section (10) are new. They give the parties 
the same right to apply for directfons on present questions of management or 
administration as a trustee has under sec. 34 of the Indian Trusts Act, 1882. The 
receiver has no doubt a right to apply under this section. 


The Court.—In cases governed by the Code of Civil Procedure the Court having 
jurisdiction in a suit to enforce the mortgage is the Court within whose limits the mort- 
gaged property or any portion of the mortgaged property is situate—sec. 17, Code of 
Civil Procedure, 1908. As to the High Courts of Calcutta, Madras and Bombay, see 
cl, 12 of the Letters Patent of those Courts. 


Receiver after suit filed—In England the power of the Court to appoint a 
receiver after the filing of a suit was originally limited to the cases of equitable’ mortgagees 


Hale, . Foad (1899) 2 Ch. 107 
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who were not entitled to take possession. But since the Judicature Act of 1878 the Court 
can appoint a receiver in the case of a legal mortgage (0). Under Order 40, rule I, of the 
Code of Civil Procedure the Court may appoint a receiver if it appears just and conve- 
nient. The Court has power under that rule to appoint a receiver in the case of an English 
mortgage if the property is in jeopardy (u), or insufficient to pay the incumbranoes (v), 
or if the interest is in arrears (w). The same has been held as to a mortgage by deposit 
of title deeds (x). A simple mortgagee is entitled to obtain the appointment of a receiver 
if the circumstances of the case justify it, and is not disentitled merely because the 
personal remedy does not subsist (y). But a simple mortgagee has no charge on the 
rents and profits in the hands of the receiver so as to have preference over the Crown 
debts (s). - A receiver appointed in a mortgagee’s suit is entitled to apply to tho Court for 
direction as to the management of the mortgaged property, e. g., an to its insurance. But 
the Court will not give directions on any collateral matter such as an agreement by an 
insurance company to pay the mortgagor a commission (a). A receiver, appointed under O. 
40, r. 1, is an officer of the Court, and holds the property for the benefit of all parties, and 
is not the agent of the mortgagor. His appointment in primcafacie for the benefit of the 
mortgagee, and if the mortgagor becomes insolvent, the Official Assignee cannot claim the 
profi ts in the hands of the receiver in preference to the mortgagee (b) ; nor can the receiver 
be removed by the Insolvency Court (c). Again if after the appointment of a 
receiver the mortgagor’ interest is attached and sold in execution of a money 
decree, the purchaser is not entitled to the income of the property realized by the 
receiver before the sale (d). If a mortgagee’s receiver of the income appointed under 
this section before suit ip also appofhted receiver of the property by the Court, he 
becomes an officer of the Court and — to be the agent of the mortgagor (e). 


70. If, after the date of a mortgage, any acccssion is 
° made to the mortgaged property, the 
prönarty. to mortgaged mortgagee, in the absence of a contract to 
the contrary, shall, for the purposes of the 

security, be entitled to such accession. 


Illustrations. 
(a) A mortgages to B a certain field bordering on a river. The field is inorensed 
by alluvion. For the purposes of his security, B is entitled to the increase. 
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(b) 4 mortgages a certain plot of building land to B and afterwards erects a house 


on the plot. For the purposes of his security B is entitled to the house as well as the plot. 


Accessions.—Seoc. 70 refers to the mortgagee’s right to accessions to the mortgaged 
property and is therefore the converse of sec. 63 which deals with the mortgagor's rights to 
accessions. As regards natural accessions it is the corollary to seo. 63, for such accessions 
are incorporated in the mortgaged property, form part of the mortgagee's security, and 
revert to the mortgagor on redemption (f). As regards acquired accessions, the mortgagor 
is not always bound to incur the expense of redeeming theni, if they have been acquired 
by the mortgagee—seo. 63. But no such distinction is necessary in regard to the mort- 
gagee’s rights, for the mortgagee is entitled to treat acquired accessions as part of his 
security and to enforce his lien upon them, if they have been acquired by the mortgagor, 
and a fortiors if they have been acquired by himself. Thus, if the mortgagor builds on the 
property mortgaged, the buildings form part of the mortgagee’s security (g). So also land 
formed by alluvion or deluvion (4). Machinery fixed by bolts and nuts to the concrete 
floor of a building is an acorssion to which the mortgagee is entitled (i). So also an electric 
installation set up by the mortgagor in a mortgaged factory (j). But this would be a question 
of fact in each case(k). In Nannu Mal v. Ram Chander (I) the auction purchasers at a 
prior mortgagee’s sale removed a shed and built a small house on the land mortgaged. A 
puisne mortgagee who had not been made a party sued to enférce his mortgage, and was 
entitled to have the house sold as an accession to the property mortgaged. So also, if 
the mortgagee buys Government trees standing on the mortgaged land they form part of 
his security (m). If, after the mortgage, the mortgagor sells a plot of the land mortgaged 
to the mortgagee and then buys it back, the plot is again subject to the mortgage (n). 
The section is not limited to physical accretions or &dditions, for an increase of interest 
or enlargement of the estate is also an accession. So when the mortgagor of a chuck 
acquires the shikmi interest in the chuck that interest is an accession to the security 
and passes with it to the purchaser at a sale in execution of the mortgage decree (o). If 
a puisne mortgagee acquires an occupancy right by surrender from the mortgagor, such 


right is in an acoession to the mortgaged property and enures for the benefit of the mort- 


gagee(p). If land which is khudkast when mortgaged is settled as sir land the accrual 
of sir rights is an accession to which the mortgagee is entitled ; but after foreclosure the 
mortgagor is entitled, under sec. 49 of the Central Provisions Tenancy Act, 1920, to 
remain in possession as an ocoupancy tenant (gq). And if the mortgagor discharges a 
prior encumbrance existing at the date of the mortgage the increase in value of the 
estate is for the benefit of the mortgagee (r). Again, when a mortgagee who has 
mortgaged his rights to a sub-mongagee acquires the equity of redemption such 
acquisition enures for the benefit of the sub-mortgagee (s). In a Madras case (t) 
the mortgage decree was against a Mahomedan lady and her eldest son. 
Subsequently their shares were increased by the death of another son who was 
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not s party to the suit and against whom no decree had been made. Yet the 
increased shares were held liable to be sold under the decree. In a Caloutta case (u) 
three coparceners mortgaged family property in which an aunt had a share. After the 
suit was instituted the aunt died, and Rankin, C. J., held that the increased share was 
liable to the mortgage not only under seo. 43, but on the principle of sec. 70 that any 
enlargement of the mortgagor's interest generally enures for the benefit of the 
mortgagee. | 


The rule in English Jaw is the same, for every addition made by the mortgagor is 
taken to be an accretion for the benefit of the mortgagee (v). A puisne mortgagee is 
entitled to the benefit of the accession when the mortgagor's interest is enlarged by 
the redemption of a prior mortgage. 


It matters not whether the mortgagor or the mortgagee is in possession. But of 
course if the mortgagee in possession encroaches upon other land of the mortgagor, that 
other land is not an accession (w). A clearance of adjoining waste land by the mortgagor 
is not an accession within the meaning of this section (x). A fresh grant of adjoining 
land to the mortgagor is not necessarily an accession (y). 


For the purposes of security.— Under this section a mortgages is entitled to the 
benefit of accession for the purpose of security only. The section has no application to 
the case of a mortgagee who purchases a share of the equity of redemption and sues to 
enforce the mortgage (2). 


Accession after extinction of che mortgage.-—An accession mado after the 
extinction of the mortgage is not within the scotion. An accession made by tho 
mortgagor after the property haa been id in execution of the mortgagec’s decree doen 
not pass to the mortgagee or to the purchaser at the Court sale (a). In a Patna case (b) 
the mortgagee obtained a decree for sale against a mortgagor who had a mokarrari right. 
Before sale tho mortgagor acquired the Brahmottar right. The Court held that this could 
not be sold under the decree. It is submitted that the mortgage had not been oxtinguished 
by the decree, and the interest was liable to be sold as an accession (c). An accession 
acquired after decree was sold in a Madras case already cited (d). 


Contract to the contrary.—The rule in this section is said to be a rule of equity (el. 
It is not applicable if the terms of the mortgage exclude the accretion. A Bombay 
case (f) is probably an illustration of an implied contract to the contrary. A deshgat 
watandar mortgaged his watan lands which were inalienable beyond his lifotime. The 
estate was subsequently enlarged to absolute ownership by the abolition of the deahgat 
watans. The Court held that the heir of the mortgagor was not bound by the mortgage. 
The section was not referred to, but it would seem that the right to the accretion was 
subject to an implied contract to the contrary as the mortgagee well understood that 
his security was only a life estate. A converse instance was that of an older Bombay 
case (g) where the inam wês resumed but the mortgage lien on the proprictary interest 
continued, as the effect of the redemption was only to make the land again liable to 

nent. 
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71. When the mortgaged property is a lease, and 
the mortgagor obtains a renewal of the 
. mortgaged lease, the mortgagee, in the absence of a 
contract to the contrary, shall, for the 

purposes of the security, be entitled to the new lease. 


Amendment.—The original section referred to a lease for a term of years. The 
words for a term of years have been omitted by the amending Act 20 of 1929 as 


superfluous. 


Renewal of lease.—Sec. 71 is the corollary to sec. 64, for just as the mortgagor 
has on redemptidn a right to a renewed lease obtained by the mortgagee, so the mort- 
gagee is entitled to a renewed lease obtained by the mortgagor, as it is an increment to his 
security. This is on the principle of Rakestraw v. Brewer (h) that the new lease is treated 
as engrafted on the stocle of the old lease and forming part of the mortgage security. 
This principle is not based on the doctrine of quasi trusts; but there is a similar provision 
in illustration (a) to sec. 90 of the Indian Trusts Act that when a tenant for life of lease- 
hold property renews the lease in his own name or for his own benefit, he holds the renewed 
lease for the benefit of all those interested in the old lease.“ So if a tenant mortgagor 
allows his landlord to obtain a collusive decree for rent and to purchase the holding, 
the property in the hands of the landlord is subject to the mortgage (i). The deposit 
of a deed of lease of which the term has expired dperates as a mortgage by deposit of title 
deeds when the term is renewed (). 


6. 
Righta of mortgages in 72. A mortgagee may spend such 
paman money as is necessary— 
(a) * * * 
(b) for the preservation of the mortgaged property from 
destruction, forfeiture or sale ; 
(c) for supporting the mortgagor’s title to the property; 
(d) for making his own title thereto good against the mort- 
gagor; and, 
(e) when the mortgaged property is a renewable leasehold, 
for the renewal of the lease ; 


and may, in the absence of a contract to, the contrary, add 


such money to the principal money, at the rate of interest 


payable on the principal, and where no such rate is fixed, 
at the rate of nine 1 cent. per annum: Provided that the 
expenditure o ory by the mortgagee under clause (b) or 
clause (c) shall not be Ash to be necessary unless the mortgagor 
has been called upon and has failed to take proper and sad 
steps to preserve the property or to support the title. 

() Ram Saran Das v. Ram Pergash Das (1906) - 
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Where the property is by its nature insurable, the mort- 
gagee may also, in the absence of a contract to the contrary, 
insure and keep insured against loss or damage by fire the 
whole or any part of such property ; and the premiums paid for 
any such insurance shall be added to the principal money with 
interest at the same rate as is payable on the principal money 
or, where no such rate is fixed, at the rate of nine per cent. per 
annum. But the amount of such insurance shall not exceed 
the amount specified in this behalf in the mortgage-deed or (if 
no such amount is therein specified) two-thirds of the amount 
that would be required in case of total destruction, to reinstate 
the property insured. 


Nothing in this section shall be deeméd to authorize the 
mortgagee to insure when an insurance of the property is kept 
up by or on behalf of the mortgagor to the amount in which 
the mortgagee is hereby authorized to insure. 


Amendments.-—The following amendments have been made by the Amending Act 
20 of 1929. The first paregraph of the section was: 


“When during the conginuance of the mortgage the mortgagee takes pos- 
session of the mortgaged property, he may spend such money as is 
necessary. 

0 
This has been altered so as to include all mortgageos, for clauses (b), (c), (d) and 
(e) apply whether the mortgagee is in possession or not. 


Clause (a) of the old section was :— 


“ For the due management of the property and the collection of the rents 
and profits thereof. 


This has been omitted as it does not apply if the mortgagee is not in possession and 
provision has been made in section 76 (h) allowing credit to the mortgagoe for expenses 
properly incurred in the management of the property and the collection of the rents 
and profits. 

The proviso in regard to expenditure incurred under clauses (b) and (c) ia new. 

Other changes in the section are merely verbal. ə 


Rights of mortgagee—The scope of this section has been considerably enlarged. 

It was formerly limited to the rights of the mortgagee in possession, This wan an un- 
necessary limitation, for the rights under all the clauses, except old clause (a) which was 
only appropriate to a mortgagee in possession, apply to all mortgages. It also led tothe 
erroneous impression that these rights were not possessed by mortgagees who were 
not in possession. A striking illustration of this is the Madras case of Perianna v. 
Marudainaypgam (k). The mortgagee under a usufructuary mortgage had not been 
given possession. The mortgaged property was subject to a prior lien by a decree of 
Court. The decree holder brought the property to sale and the mortgagee paid ghe 
amount into Court and saved the property. The Madras High Court held in the first 
place, that as he had not been. given possession he was not a urufruotullry mortgages. 
— —E—— i CE —— — —— 
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This is no longer so under the amended definition of a usufructuary mortgagee in sec. 58. 
The Court then held that as he was not a usufructuary mortgagee, he had no charge on 
the property, for the amount he paid, either under sec. 68 or sec. 72. In other cases, 
however, it was held that, in spite of its imperfect wording, the old section did not exclude 


mortgagees who Were not in possession (1). 


The section represents to a large extent the English rule that the mortgagee is 
entitled to be indemnified against all expense, so long as he acts reasonably as a mortgagee 
and is allowed all proper “‘ coste, charges and expenses incurred by him in relation 
to the mortgage security. The principle is laid down in a passage in Dryden v. Frost (m) 
which is the locus classicus on the subject (x). Lord Cottenham there says : ““ This Court, 
in setting the acoount between a mortgagor and mortgagee, will give to the latter all that 
his contract, or the legal or equitable consequences of it, entitle him to receive, and all 
the costs properly incurred in ascertaining’ or defending such rights, whether at law or 
in equity.” In Detillin v. Gale (o) Lord Eldon says that he ought to be indemnified 
to the extent that he acts reasonably as a mortgagee, which must mean reasonably with 
reference to such rights as his mortgage title gives him. 


The costs must be costs which the mortgagee has incurred as mortgagee. Such 
costs form part of the entire decretal amount (p), and are the costs, charges and expenses 
referred to in Order 34, rule 2 (1) (a) (iii), of the Code of Civil Procedure. Costs incurred 
by the mortgagee after proper tender of the mortgage money have been disallowed (g). 
Under the English law the costs of negotiating the loan and preparing the mortgage 
are costs leading up to the mortgage and not dosts incurred qua mortgagee. Hence, 
though the mortgagor may be personally liable for these costs, they cannot be added 
to the seourity and recovered as costs, charges and expenses (7). This would also be 
the law under sec. 72 which refers to money spent by a mortgagee as mortgagee. But 
when an equitable mortgage contained an agreement by the mortgagors to give a legal 
mortgage when required, it was held in an English case that the costs of the legal mortgage 
oan be recovered as costs, charges and expenses, being costs of perfecting the security 
of the mortgagee (s). Such costs would also be added to the mortgage under sec. 72 (d). 
Again liability under this section cannot be enforced after the mortgage has been sur- 
rendered. If the mortgagee accepts money paid into Court by the mortgagor under 
seo. 83 and gives up possession, he cannot bring the property to sale in order to recover 
expenses ((). But the mortgagee continues to be a mortgagee after the suit and until 
a final deoree for foreclosure is passed, or a sale under a decree for sale is confirmed, 
and it is submitted that a mortgagee can incur necessary expenses under this un 
after suit and until final decree for foretlosure or confirmation of sale. 


The English rule, however, includes costs incurred by the mortgagee in regard to 
the mortgage debt. Thus the costs of recovering the debt from à surety who had only 
given a promissory note (u) were allowed in England. This yould not be allowed under 
sec. 72 which is limited to costs in relation to the mortgage security. 
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Again the English rule negatives the remedy by personal suit against the mortgagor 


to enforce the mortgagee's claim for expenses, for it does not rest on an implied contract 
by the mortgagor and can only be enforced as a condition of redemption (v). Sec. 72 
gives the mortgagee the right to add the amount spent to the mortgage money ; but it 


seems that this does not exclude the mortgagee’s remedy under sec. 69 of the Indian 
Contract Act (w). : 


Illustration. 
A mortgaged his interest in a patni taluk to B. A then sold his interest to O who 


got his name registered in the zemindar's books in place of A. The semindar threatened 
to sell the taluk for arrears of rent and B paid the rent to save his interest in the taluk. 
It was held that B was entitled to recover the amount paid from C under aec. 60 of the 
Contract Act : Umesh Chandra v. Khulna Loan Co. (1907) 34 Cal. 92. 


Such money as is necessary.—The question what expenditure is necessary is one 


of fact to be decided with regard to the circumstances of each case (z). The proviso 
to the section enacts that no expenditure under clauses ( and (o) is necessary unless 
the mortgagor has failed to take steps. 


Clause (b): Preservation from destruction, forfeiture or sale.--Tho words 


““ destruction, foreiture gr sale also occur in sec. 63. The word ' dostruction in 
a physical sense seems appropriate only when the mortgagee in in possession ; and 
expenditure on necessary repairsis covered by sec. 76 (d) and on improvements by seo, 
63A ; see notes under those sections. Under sec. 76 (d) the mortgagee in possossion is bound 
to make such necessary repairs as he can pay for out of the rent and profits. But as 
he is entitled to preserve his security, this section as well as sec. 63 gives him tho right 


on the mortgagor's default to inc 


such expenditure out of his own pocket and to add 


the amount so spent to the mortgage money. In the undernoted cases (y) the issue was 

» raised whether the expenditure was necessarily incurred for the proservation of the 
property ; and in an Allahabad case (z) the cost of constructing a now upper storey when 
rebuilding a portion of a house that had fallen down, was disallowed. 


But there is also a destruction of the socurity in the abstract sense when the mortgaged 


property is forfeited or sold ; and while sec. 76 (c) makes it incumbent on the mortgagee 
in possession to pay out of the income of the property public charges and arrears of 
rent, default of payment of which would involvo forfeiture or sale, under this section he 
has the right to make such payments himself if the mortgagor makes default, and to 
add the amount to the mortgage money (a). It has therefore been said that the per- 
mission granted by sec. 72 (b) is subject to the obligation impoeod by sec. 76 (o), in other 


words, the mortgagee may add th 
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paid out of the income and he has to pay it out of his pocket (b). The word sale is 
ejusdem generis with destruction or forfeiture. It must therefore be a sale which threatens 
to extinguish the security. A sale of an equity of redemption would not be within the 
section and the mortgagee could not recover the amount paid to stay a sale, subsequent 
to the mortgage, in execution of a money decree (c), or a sale for recovery of cesses for 
which the mortgage right could not be sold (d). But in a case where a prior mortgagee 
deposited money under O. 21, r. 89, to set aside a sale made at the instance of a puisne 
mortgagee, he was allowed to add the amount to the mortgage money as the sale pro- 
clamation purported to sell not merely the equity of redemption but the whole property (e). 


Illustration. 


A sued to set aside a sale of property which his mother had sold as his guardian. 
A decree was made that A should pay a part of the price to the purchaser within six 
months and recover possession of the property, in default the suit to be dismissed. Before 
the decree A had mortgaged the property to B. As A failed to make the payment, 
B, four days before the expiry of the time limited, paid the requisite sum into Court. 
This he was entitled to do for the protection of his security: Mahomed Rahimtulla v. 
Esmail Allarakhia (1924) 48 Bom. 404, 51 I. A. 236, 80 I. C. 411, (24) A. PC. 133. 


There is, however, no necessity for the mortgagee, who is out of possession, to make 
the payment of land revenue without calling upon the mortgagor to pay the same, but he 
oan claim to recover the amount paid only by virtue of sec. 69 of the Indian Contract Aot (f). 


Several local revenue and municipal Acts give the mortgagee, whether in possession 
or not, a right to save his security by payment of arrears of dssessment and to add the 
amount so paid to the mortgage money. ‘ 


Clause (c): Supporting the mortgagor’s title.— The mortgagee is entitled to 
costs of litigation incurred in defending the mortgagor's title to the property (g). A” 
similar duty is imposed upon the mortgagor under sec. 65 (b). The mortgagee's right 
therefore arises when the mortgagor neglects to take proper and timely teps on his 
behalf. The mortgagee is entitled to add to his security the costs of proceedings in which 
he is properly made a party, in respect of his incumbrance (4). In a Bombay case (i) 
the mortgagee was allowed costs incurred by him in a suit filed by a person who alleged 
he was a prior incumbrancer and had joined him as a party. When the mortgagee’s 
title was attacked by tenants setting up the title of a stranger and carrying of the crops, 
the mortgagee was entitled to recover the costs of civil and criminal proceedings taken 
against them ()). i 


Clause (d): Defending mortgagee’s title against the mortgagor.—The mort- 
gagee is entitled to costs of a suit to enforce the mortgage (k). Ifa suit is brought by a 
mUrtgagee against the mortgagor and a puisne mortgagee, the costs of the suit will be 
added to the mortgage debt and will form part of the sum fer which the final decree 
for sale is passed. The puiane mortgagee is impleaded because in a mortgage suit it is 
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zmeumbent to make parties all persons who are entitled to redeem, and so normally 
the puisne mortgagee is not ordered to pay the costs of the suit (2). He is aleo entitled 
to coste of defending an unsucceasful action for redemption by the mortgagor (m) or of 
prosecuting a suit against the mortgagor for establishing his title as a mortgagee (n) or of 
a suit for possession or, in case of a usufructuary mortgagee, of a suit against tenanta for 
the arrears of rent (o). The general rule that a mortgagee is entitled to add the costs, 
charges and expenses of defending his title to his security applies notwithstanding that the 
mortgagor has obtained leave to sue as a poor person (p). Such costs are added to the 
security, and the mortgagor is not made personally liable unless hia conduct has 
led to such coats being incurred (g). If the decree is ambiguous it will not be 
construed as imposing a personal liability on the mortgagor (r). But the mortgagee 
is not entitled to costa of defending his title againat a stranger. In Parker v. 
Watkins (s) Wood, V. C., said :—“ If some litigious person chooses to contest his (the 
mortgagee’s) title to the mortgage, that should not affect the parties intereated in the 
equity of redemption, unless they can be shewn to have concurred in or assisted the 
litigation.” e 
Clause (6): Renewal of leases.—The mortgagor is under no liability to renow 
leases ; see commentary on sec. 65 (d). But the mortgagee may do so in order to main- 
tain his security, and ifthe pays a fine for the renewal ho can add the amount to the 
mortgage money. This is also the law in England (:) where renewed leases are more 
common than they are in India. In Nelson v. Hannam (u) the mortgagee of a leaschold 
who had also obtained an assignment othe lesseo’s option to purchase the freehold reversion 
and had purchased the feversion took out a summons for foreclosure and obtained a 
preliminary order. The mortgag¢ys then took out a summons for a declaration that on 
payment of the mortgage money and of the purchase price of tho frechold reversion they 
„ were entitled to have the conveyance to them of tho frechold reversion. The mortgagoos 
opposed the summons but it was held that the case was analogous to that where the 
mortgagee renewed a renewable leaschold mortgaged to him and that, therefore, the mort. 
gages were entitled on redemption of the mortgage to havo the frechold reversion 
transferred to them subject to payment of the purchase price and the conta. 


Contract to the contrary.—The rights of a mortgagee under thin section are 
subject to a contract to the contrary. So when the mortgagee has undertaken to incur 
all the expenses necessary for the recovery of the property he is not entitled to costs of 
litigation in which he is obliged to contest the claim of a rival jenmi (v). 


Add such money to the principal.— As already stated these words do not exclude 
the personal right of suit under sec. 69 of the Contract Act (w) ; though if a personal decree 
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has been obtained the amount cannot be tacked to the mortgage (x). A usufructuary 
mortgagee tacking sums expended under this section to the mortgage retains possession 
until the whole amount is discharged out of the usufruct (y). In a Patna case (z) a 
usufructuary mortgagee set up an adverse title under a fraudulent conveyance, and made 
payments of rents due by the mortgagor as owner after his invalid purchase, but when the 
alleged sale to him was set aside he was not deprived of his statutory right as regards rents 
under this section. 


Interest.—Interest is allowed on expenditure under this section. It should be 
simple not compound (a). In a Bombay case before the Act interest at 6 per cent. was 
allowed (b). Under the section interest is at the rate specified in the mortgage (c), or, 
if no such rate is fixed, interest is at the rate of nine per cent. 


Proviso.—The proviso is new and did not occur in the old section. The mortgagor 
is owner of the property and it is primarily his duty to preserve it and to protect his title. 
It is only on his default to take proper and timely steps in this behalf that the mortgagee 
is entitled to spend money nder clauses (b) and (c). 


Insurance.—If the mortgagor has not insured against fire, the mortgagee is 
authorized to insure and to add the premium to the mortgaged debt. The clause as to 
insurance in the old section was taken from sec. 19 (1) (ii) of the Conveyancing Act, 
1881, now sec. 101 (I) (ii) of the Law of Property Act, 1925, and contained a phrase used 
in the English Act that premiums paid would be a charge on the mortgaged property.” 
This expression has been altered, and the words now used are “shall be added to 
the principal money,” so as to make it clear that insurance premium stands on the 
same footing as other costs, charges and expenses. 


If the mortgagee is in possession he must under seo. 76 (f) apply the money if 
the mortgagor so directs in reinstating the property or in reduction of the mortgages 
debt. If the mortgagor has insured, the insurance money belongs to the mortgagor, and 
the mortgagee may under sec. 49 require him to apply the money in reinstating the 
property. And he can do so even against a creditor of the mortgagor who has attached 
the insurance money (d). 


The mortgagee’s authority to insure is, however, subject to a contract to the con- 
trary. There may be a stipulation in the mortgage that insurance is not necessary ; or 
the mortgagor may covenant that in case of fire the mortgagee should rebuild the 
house at his expense (e). By a mortgage deed of March 1936 the mortgagors covenanted 
to keep the premises insured against loss or damage by missiles or projectiles from or fired 
at aircraft and it was further provided that, should they fail to do so, the mortgagees might 
insure the premises at the expense of the mortgagors and it was further provided that the 
pewer of sale of the mortgagees would immediately become exercisable if the mortgagors 
broke any covenant. Both parties were unaware that the poliq; of insurance obtained in 
respect of the premises and sent to the mortgagee’s solicitors did not comply with the 
covenant though it would then have been possible to obtain a policy in accordance with the 
covenant. From October 1936, however, such a policy was unobtainable. In January 
1939 the mortgagees became aware of the defect in the insurance and gave notice that 
unless the mortgage-money was paid off they would exercise their power of sale. It wae 
held that there had been a breach of the covenant, since there was no implied tgrm in the 
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contract that if it became impossible to obtain a policy in accordance with it neither 
party should be entitled to rely on a failure to comply with it. It was further held that 
the mortgagees were not estopped from setting up their claim (f.. 


73. (1) Where the mortgaged property or any part thereof 
Right to proceeds of O”, an interest therein is sold owing to 
revenue sale or compen- Failure to pay arrears of revenue or other 
; charges of a public nature or rent due 
in ey of such property, and such failure did not arise from 
any default of the mortgagee, the mortgagee shall be entitled to 
claim payment of the morigage-moncy in whole or in part, out of 
any surplus of the sale-proceeds remaining after payment of the 
arrears and of all charges and deductions directed by law. 


(2) Where the mortgaged property or any part thereof 
or any interest therein is acquired under the Land Acquisition 
Act, 1894, or any other enactment for the time being in force 
providing for the compulsory acquisition of immovcable property, 
the mortgagee shall be entitled to claim payment of the mortgage- 
money, in whole or an part, but of the amount due to the mortgagor 
as compensation. 5 
(3) Such claims shall prevail against all other claims except 
‘those of prior encumbrancers, and may be enforced notwith- 
standing that the principal money on the mortgage has not 
become due. 


The old section.—The section has been substituted by Aot 20 of 1929. The 
old section was as follows :— 

“ Where mortgaged property is sold through failure to pay arrears of revenue or 
rent due in respect thereof, the mortgagee has a charge on the surplus, (if any) of the 
proceeds, after payment thereout of the said arrears, for tho amount remaining due on 
the mortgage, unless the sale has been occasionéd by some default on his part.” 


The old section was limited to a case of sale for arrears of revenue or rent, and gave the 
mortgagee a charge on the surplus sale proceeds. The present section extendas $o 
cases of sale for arrears of other charges of a public nature, and of acquisition under 
the Land Acquisition Act? 1894. It avoids the use of the word charge, and instead 
of giving the mortgagee a charge on the surplus sale proceeds it enables him to claim 
payment out of them. This claim he can enforce under the section, although the 
money may not be due under the mortgage, for if the original security is no longer avail- 
able there is no reason why the mortgagee should wait till the due date of the mortgage. 
Sub-sec. (3) makes a provision for priorities which was not contained in the old section. 


e 
Amendment whether retrospective.—This section is not specified in seo. 63 of 
the Amending Act 20 of 1929 as one of the sections which shall not have restrospedtive 
effect. It was treated as restrospective in the undernoted case (9). 3 
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Substituted security.—This section is an instance of the application of the doctrine 
of substituted security, viz., that the mortgagee is, for the purpose of his security, entitled 
not only to the mortgaged property, but also to anything that is substituted for it. The 
old section produced almost verbatim the decision of the High Court of Caloutta in the 
case of Heera Lal Ohowdhry v. Janokeenath (h). The doctrine applies not only to the cases 
referred to in the section but also to judicial sales, and to the conversion of an undivided 
share into a share held in severalty by partition. In Byjnath Lall v. Ramoodeen Chowdry (i) 
where the mortgagee lost the undivided share of his mortgagor by reason of a partition, 
the Judicial Committee said: He would take the subject of the pledge in the new form 
which it had assumed.“ This case was followed in Mohammad Afzal Khan v. Abdul 
Rahman (j) where the Privy Council said: Their Lordships are of opinion that where 
one of two or more co-sharers mortgages his undivided share in some of the properties 
held jointly by them, the mortgagee takes the security subject to the right of the other 
co-sharers to enforce a partition and thereby to convert what was an undivided share 
of the whole into a defined portion held in severalty. Ifthe mortgage therefore is follow- 
ed by a partition, and the mortgaged properties are allotted to the other co-sharers, they 
take those properties, in the absence of fraud, free from the mortgage, and the mortgagee 
can proceed only against the properties allotted to the mortgagor in substitution of his 
undivided share.” If the mortgage contains a personal covenant, the substitution of 
the security does not affect the mortgagee’s remedy on that opvenant (k). 


Revenue and rent sales.—The sale referred to in this section must be a sale free 
of incumbranoes, i. e., a sale which has the effect of nullifying the mortgage (I). This 
must be so, for if the sale does not extinguish the mortgage, ¢he mortgagee can enforce 
his lien against the property in the hands of the auctio iqa purchaser (m). Even if the mort- 
gage is executed after default in payment of revenue, the mortgagee has a right to payment 
out of surplus sale proceeds (n). When property is sold under sec. 167 of the Bengal 
Tenancy Act, 1885, the purchaser has power to annul incumbrances, and it has been held 
that if he has not exercised that power, the mortgagee may abandon his precarious security 
and claim payment out of the surplus sale proceeds (o). A sale under which the purchaser 
has power to annul incumbrances is thus treated as a sale free of incumbrances. In 
some cases (p) it was held that the mortgagee could exercise this right irrespective of the 
question whether the sale would annul the security, but this is open to question. This 
seems too literal a construction of the section, for the sale could hardly have the effect 
of enlarging the security. If the sale is set aside the interest of the mortgagor is revested 
in him and the mortgagee falls back upon his original security (2). 


Sale of part of the property mortgaged.—The section as amended includes the 
case where the sale is of only part of the property mortgaged. It is submitted that if 
the effect of the sale is to extinguish the mortgage of the part sold, the mortgagee can 

im a rateable proportion of the mortgage money from the surplus sale proceeds and 
the mortgage of the unsold residue subsists. Under sec. 54 oshe Bengal Land Revenue 
Sales Act 11 of 1859 a revenue sale of part of an estate does not annul: encumbrances. 
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To such a sale it is submitted that sec. 73 does not apply. The Patna High Court, how- 
ever, reading the two sections together, has held that if part of the property mortgaged 
is sold at a revenue sale the mortgagee can follow the mortgaged property in the hands 
of the purchaser as well as claim payment out of the surplus sale proceeds (r). 


Compensation under Land Acquisition Act.—The same rule applies in cases 
where the mortgaged property is acquired under the Land Acquisition Act, 1894; the 
mortgagee is entitled to claim payment out of the sum awarded as compensation (a). 
The Allahabad High Court in one case held that tho mortgagee would lose his claim if he 
did not claim apportionment under the Land Acquisition Act (t). Assuming that the 
decision was correct, it will not be so under the presont section. If the mortgagee does 
not exercise his right to claim compensation money before it is withdrawn by the mort- 
gagor it would not deprive him of his original rights as a mortgagec to enforce his seourity 
as against the compensation money (u). 


Judicial sales.—Surplus sale proceeds left after a prior mortgageo’s sale represent 
the puisne mortgagee’s security in a new form and he has a right to follow them (e), 
even after the creditors of the mortgagor have withdrawn them (w). In Barhamdeo Prasad 
v. Tara Chand (x) the first mortgagees under a mortgage of May 1887 had also a third 
mortgage of 1890 which they sued on without making the second mortgagees on 
a mortgage of September 1887 a party, and in execution withdrew tho surplus sale 
proceeds of the sale oh the first mortgage. Tho second mortgagees wore held entitled 
to recover the money from them as part of the security. Their Lordships said: The 
surplus moneys of that sale represented the security which the plaintiffs had under 
their mortgage of the 19th September 1887, and did not cease to represent that 
security owing to the fact that Ram Berhamdeo Prasad and Ram Sumran Prasad had 
wrongfully and in fraud of the pAintifis drawn them out of the Court in which they 
had been deposited.“ 


Partition. This is a case not dealt with in tho section but to which the same doctrine 
applies. If the subject of the mortgage is an undivided share and tho joint sharers effect 
a partition, the mortgagee must pursue his remedy against the sharo allotted in sevoralty 
to his mortgagor (y); and in the absence of fraud or collusion the co-sharera of the 
mortgagor would hold their shares freo of the mortgage. But if as a part of the partition 
agreement the coparcener to whose sharo the subject matter of the mortgage is allotted 
undertakes to pay the mortgage debt, then the truo position is that the said coparoener 
has in effect obtained the equity of redemption only and is liable to the mortgagee who may 
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sue him (2). In the leading case of Byjnath Lall v. Ramoodeen Chowdry (a) the Judicial 
Committee observed that the mortgagee would take the subject of the pledge in the new 
form which it had assumed. In this case the partition was by the Collector, but the rule 
applies to all partitions. If after partition the mortgagor makes another mortgage of the 
share allotted to him, this mortgage will be a puisne mortgage subject to the mortgage 
effected before parfition. It matters not that the post partition mortgagee had no notice 
of the pre-partition mortgage, for he cannot take a larger estate than the mortgagor had (b). 
For the purpose of the application of the principle underlying this section it is immaterial 
whether there is a transfer of an undivided share or a transfer of a specific item of a joint 
property (e). 

Mortgagor’s title altered.—When the mortgagor’s title is altered, the land held 
under the new title is still subject to the mortgage. When a zemindari was mortgaged and 
the mortgagor lost the zemindari right and became an ex-proprietary tenant of the Sir, 
the mortgage was effectual against the ex- proprietary right (d). 

Default of the mortgagee.—If the mortgagee is in possession, it is his duty 
under sec. 76 (c) to pay the revenue, rent and public charges out of the income. If the 
income is not sufficient to pay the assessment, the sale is not due to his default and he is 
entitled to claim payment of his mortgage money out of the surplus sale proceeds ; and 
if he purchases at the sale he is not liable to be redeemed in cases where the revenue sale 
involves a forfeiture or extinction of the equity of redemptio’ (e). But if the income 
is sufficient to pay the assessment and if the sale is occasioned by his default, he is not 
entitled to payment out of the surplus sale proceeds ; and if he purchases the property 
himself he is a trustee for the mortgagor under sé. 90 of the Indian Trusts Act, and is 
liable to be redeemed (f). Generally speaking a sale for arrears of revenue caused by 


the mortgagee’s default does not affect the right of s.demption (g). Conversely, if the 


sale is for default of the mortgagor to pay the revenue, and the mortgagor purchases, 
either himself or benami, he takes it subject to the mortgage (h); and if the mortgagee 
has obtained payment of the surplus sale proceeds in ignorance of the benami character 
of the purchase on behalf of the mortgagor, and there is a deficit, he may enforce 
payment against the property in the hands of the auction purchaser (i). 

Priority.—The section as now amended makes provision for priority. The right 
of the mortgagee to the surplus sale proceeds is subject to the general rule of priority 
enacted in sec. 48. If there are two successive mortgagees, the right of the first mortgagee 
will take precedence and he will be paid first. 


Illustration. 


A leased property to B by a lease which gave a charge for arrears of rent. B 
mortgaged the leasehold to C. 4 in enforcement of his charge brought the property to 
adie. The decree for rent was satisfied out of the sale proceeds. The surplus sale 


(z£) Atmaram Sao v. Bhupendranath (1940) A. N. Sahu aoad a Pat. 133, 183 I. c. 374, 
140. (1989) A.P. $8 
(a) (1875) 21 W.R. 233, 1 I. A. 106. Lakshmaya v. 5 1884) 7 Mad. 111. 
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(d) Sham Das v. Prit Hi (1902) 24 All. 538 ; 1 1525) 50 W Tigh 168 To 
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proceeds were then applied, first, in payment of A's charge for rent from date of suit to 


date of sale, and then in payment of C's mortgage: Central Bank of India v. S. Sachindra 
Mohan Ghosh (1933) 144 I.O. 760, (33) A. P. 257. 


In the case of a partition where the share allotted to the mortgagor was subject to a 
charge for owelty, that charge took precedence over the mortgage (j). If there is a subse- 
quent incumbrance and the sale is subject to that incumbrance, the mortgagee, if the sale 
proceeds are not sufficient to satisfy hie mortgage, may pursue his remedy for the balance 

. against that incumbrance. Thus in a Calcutta case (k), the mortgagor after the execu- 
tion of the mortgage, had granted a patni lease, and the property was sold subject to that 
patni, and the surplus sale proceeds did not suffice to satisfy the mortgage. The mortga- 
geo was therefore allowed to proceed against the patni interest for the deficit, and it was 
said that the section was not designed to restrict the rights of the mortgages. If un- 
secured creditors of the mortgagor have withdrawn the sale proceeds, the mortyageo can 
enforce his claim against them. In another case (7) a patni taluq had been sold for arrears 
of Jand revenue and unsecured creditors of the mortgagor patnidars withdrew part of the 
surplus sale proceeds. They pleaded that there was a suffic¥nt balance loft to satisfy the 
mortgagees, but the Court held that the surplus sale proceeds represented the security, 


and as the mortgagees could not be compelled to split their soourity they could enforce their 
claim against the unsecured creditors. 


Similarly in the case of a judicial sale, the right of the puisne mortgagee to the sale 
proceeds takes priority over that of a money decree holder or an unsocured debtor of the 
mortgagor (m). A pujane mortgagee*hot made a party to the prior mortgageo’s suit can 
prove both against the surplus sale proceeds and against the property in the hands of the 
auction purchaser, for as he has nc been made a party the sale cannot affect his rights (n). 


Illustrations. 


A mortgaged property first to B and then to C. B sued on his mortgage without 
making O a party and brought the property to sale. The auction purchaser was D and 
the sale proceeds satisfied B's mortgage and left a surplus. Tho surplus sale proceeds 
were attached and taken by an unsecured creditor E. O was entitled to enforce his 
mortgage against the property purchased by D, subject to the prior mortgage, and to 
require I to repay the surplus sale proceeds: Krishnaswami v. Thirumalas (1926) 
90 LC. 410, (26) A.M. 101. 


In Karan Singh v. Ishtiaq Husain (o) the surplus sale proceeds on the prior 
mortgagee’s sale were paid to the mortgagor. The puiano mortgagee obtained a decree on 
his mortgage and proceeded to bring the property to sale. The auction purchaser 
paid the puisne mortgagee to avert a sale, and was then allowed to recover the 
amount from the mortgagor. 


Limitation.—The surplus sale proceeds in the mortgaged property is a new form 
and as the mortgageo has the same right to it as he had to the land, his claim is subject 
to twelve years’ limitation under Art. 132 (p). oe 

D Sahebeada v. Hills (1008) 85 Cal. 38. swami v. Thirumalas (1026) 90 LC. 410, 
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Be. 74. [Right of subsequent mortgagee to pay off prior mort- 
MAS gagee.] „Repealed by s. 39 of Act 20 of 1929. 


75. [Rights of mesne mortgagee against prior and 
subsequent mortgagees.| Repealed by s. 39 of Act 20 of 1929. 
76. When, during the continuance of the mortgage, 


the mortgagee takes possession of the 
mortgaged property— 


(a) he must manage the property as a person of ordinary 
prudence would manage it if it were his own [p. 505] ; 


Liabilities of mortgagee 
in possession, 


(b) he must use his best endeavours to collect the rents 
and profits thereof [pp. 505-506] ; 


(c) he must, in the absence of a contract to the contrary 
out of the income of the property, pay the Government 
revenue, all other charges of a public nature and all 
rent accruing due in al thereof during such 
possession, and any arrears of rent in default of payment 
of which the property may be summarily sold 
[pp. 507-508] ; 


(d) he must, in the absence of a contract to the contrary, 
make such necessary repairs of the property as he 
can pay for out of the rents and profits thereof after 
deducting from such rents and profits the payments 
mentioned in clause (c) and the interest on the principal 
money [p. 508] ; 


(e) he must not commit any act which is destructive or 
permanently injurious to the property [pp. 508-509] ; 


(f) where he has insured the whole or any part of the 
property against loss or damage by fire, he must, 
Im case of such loss or damage, Apply any money 
which he actually receives under the policy or 80 
much thereof as may be necessary, in reinstating the 
popr , or, if the mortgagor so directs, in reduction 
or discharge of the mortgage-money [p. 509] ; . 


(gg) he must keep clear, full and accurate accounts of all 
* sums received and spent by him as mortgagee, and, at 
any time during the continuance of the Wortgage, give 

the mortgagor, at his request and’ cost, trae copies of 
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such accounts and of the vouchers by which they are 
supported [pp. 509-511}; : 


(h) his receipts from the mortgaged property, or, where 
such property is personally occupied by him, a fair 
occupation-rent in respect thereof, shall, after deduct- 
ing the expenses properly incurred for the management 
of the property and the collection of rents and profits 
and the other expenses mentioned in clauses (c) and (d), 
and interest thereon, be debited against him in 
reduction of the amount (if any) from time to time 
due to him on account of interest * * and, 
so far as such receipts exceed any interest due, in 
reduction or discharge of th® mortgage-money ; 
the surplus, if any, shall be paid to the mortgagor 
[pp. 511-513] ; 


(1) when the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount for the time being 
due on the mortgage, the mortgagee must, notwith- 
standing the provisions in the other clauses of this 
section, account for his * * * receipts from the mort- 
gaged property from the date of the tender or from 
the earliest time when he could take such amount 
out of Court asthe case may be, and shall not be entitled 
to deduct any amount therefrom on account of any 
expenses incurred after such date or lime in connection 
with the mortgaged property [p. 413]. 


If the mortgagee fail to perform any of the duties imposed 
upon him by: this section, he may, when 

degas occasioned by he accounts are taken in pursuance of a decree 
made under this chapter, be debited with 


the loss, if any, ogcasioned by such failure [pp. 513-514]. 


Amendments.—The following amendments have been made by the Amending Act 20 
of 1929. The words and all rent have been inserted in clause (e) to provide for the 
case of a mortgage of leasehold property. The words “ properly incurred for the manage. 
ment of the property and the collection of rents and profits and the other expense 
have been inserted in clause (h). These words were formerly in sec. 72. The words on 
the mortgage money occurring in clause (h) after the word “ interest,” have been omit- 
ted, as the term mortgage money ” includes interest. The words and shall not be 
entitled to deduct any amount therefrom on account of any expenses incurred after such 
date or time in gemnection with the mortgaged property have beep added to sub- 
section (i) in WA euperpede the decision in a Madras case (q). „ 


@) Suba Rao v. Sorvarayudu (1024) 47 Mad. 7,72 I.G. 208, (28) A.M, 638, 
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' Possession.—The section enacts the statutory duties of a usufractuary mortgagee 


or of a mortgagee in possession (r). The view taken in an Allahabad case (s) that the 


section does not apply where the mortgage is in ite inception usufructuary is, it is sub- 
mitted, erroneous. It deals mainly with the debit side of the mortgagee's account, while 
sec. 72 deals with thé credit side (t). But sec. 76 is not applicable unless the mortgagee 
is in possession qua mortgagee. Even if a mortgage deed entitles a mortgagee to take 
possession, collect rents and profits, his liability to account for such rents and profite will 
not arise unless and until he has taken such possession (u). A mortgagee is not in posses- 
sion gua mortgagee if he enters the property as lessee (v). In some cases the mortgagee 
is both a lessee and a mortgagee, and then it is a matter of construction whether the 
transactions of mortgage and lease are separable or not—see note Zuripeshgi Leases ” 
under sec. 58. If they are separable, the mortgagee is in possession as lessee and is not 
liable to account under this section. Where part of the rent is set off against the interest, 
it has been held that the mortgagee is in possession in his own right in order that the debt 
should be paid off and that this-section applies (w). A mortgagor in a zuripeshgi lease may 
claim credit in the account fof arrears of rent due by the mortgagee (x), and conversely, a 
usufructuary mortgagee may set off arrears of rent due by the mortgagor in respect of any 
tenancy held by the mortgagor within the mortgaged premises (y). In an usufructuary 
mortgage there was a distinct covenant to pay interest and the mortgagee was to 
appropriate the usufruet towards interest. The mortgagee gave a lease to the mortgagor 
on annual rent which was equal to the annual interest. In such a case if the mortgagor 
did not pay rent that did not affeot the right of the mortgagee to recover the whole of 
the mortgage money including the interest (z). i 


A mortgagee generally enters into possession gua mortgagee in the case of a usufruc- 
tuary mortgage or an English mortgage. But a mortgagee may take possession gua 
mortgagee even when the deed is silent as to possession (a). Mere receipt of rents and 
profits does not amount to taking possession unless the mortgagee receives them in such 
a way as to displace the mortgagor from management of the estate (b). A mortgagee 
is not in possession because the mortgage deed requires the mortgagor to appoint a 
manager in whom the mortgagee has confidence (c). The possession of a statutory receiver 
appointed by the mortgage under sec. 69A is that of the mortgagor unless the agency 
has been modified by the terms of the deed (d). A mortgagee is not in possession qua 
mortgagee after he purchases in execution of a deoree for sale on his mortgage (e). 


Dekkan Agriculturists Relief Act.—It has been said that the section does not 
apply when the mortgagor is an agriculturist and the account is taken under secs. 13 and 
13A of the Dekkan Agriculturists Relief Act, 1879 (f). 


(re 2570 v. Union r Mille (1920) (y) Sheo Saran Tan v. Mahabir Pershad 
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Clause (a): Management.—Clause (a) imposes the same obligation as seo. 15 of 
the Indian Trusts Act, for though a mortgagee in possession is not a trustees for the mort- 
gagor his duties are akin to those of a trustee (g). He is therefore bound to act 
as a prudent owner in the management of the property. The mortgagee in possession 
of agricultural land is bound to cultivate the ordinary crops that the land is capable 
of yielding (4), but he is not an assurer of the continuance of the same rate of profit as his 
mortgagor was able to raise, for the very change of management may cause a falling off of 
receipts (i). A mortgagee in possession is liable for loss occasioned by his taure uu make 
necessary repairs (j), but he will not be liable for damage caused while the morigagors 
were in occupation as tenants (k). 


Clause (b): Collection of rents and profits.—The mortgagee in possession must 
use his best endeavours to collect the rents and profita. It is immaterial in such a case that 
the mortgaged property was leased before the usufructuary morty..ge was oxeouted (J). 
If the mortgagee has leased the property mortgaged to the mortgagor and has obtained a 
deoree for rent which has become time-barred, he is not entitled to credit for the amount in 
a redemption suit (m). But when the mortgage deed stipulated for payment of intoreat and 
the mortgaged property had been leased to the mortgagor himself and the latter made a de- 
fault, the mortgagee could not be held liable for failure to recover the rent or to have lost the 
right of claiming interest In). Even when the mortgage deed contained a stipulation that the 
mortgagor would pay from year to year the amount by which the profits fell short of interest, 
the mortgagor was not liable when the deficit was due to the default of the mortgages (o). 
This is on the principle that the mortgagee must be diligent in realizing his security (p). 
It represents the English rule that the mortgagee in possession is always directed to account 
on the footing of wilful default, s%., not merely for rents and profita which he actually 
receives, but also for rents and profits which but for his mismanagement or neglect he would 
have received (q). This is the usual form of account in actions on mortgages where the 
mortgagee is in possession (r), and the plaintiff has not to make out a special case as in 
a suit against a trustee (s). The Court must find that the mortgageo was in possession and 
if so from which date and the decree must contain an oxpress provision that acoounts are 
to be taken on this basis (t). The mortgagee will be liable to account on this basis only in 
respect of the portion of the mortgaged premises taken possession of by him (u). In 
Banarsi Prashad v. Ram Narain (v) the Judicial Committee, on a construction of the deed 
in suit, held that the mortgagee was not in all circumstances responsible for the gross 
rental as shown in the jummabundi or rent roll, and that he was liable only for such sums 
as were actually received by him, or on hisbehalf, and such sums, if any, as might have been 
received by him but for his own neglect or fault: Some of the old cases (w) make the rent 
roll the basis of the account and hold the mortgagee responsible for that amount, less ten 
per cent. for collection charges, but this is not correct, for Shah Mukhun Lall's case (z) 
shows that the mortgagee is not an assurer of the rate of profits. ° 
0 Jagannath v. sripah (1945) A.M.207, (0) Rasen Dih Je. e, CEO) e d 
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This rule of wilful default applies only when the mortgagee is in possession in his 
character of mortgagee so that he knows he is in possession and chargeable accordingly. 
In Parkinson v. Hanbury (y) Lord Cranworth said I think that it is perfectly clear 
law, that when a person becomes possessed of a property, though erroneously supposing that 
he is a purchaser, if. it afterwards turns out that he is not to bo treated as a purchaser, 
but only as a person who has a sort of lien upon the property, that does not make him a 
mortgagee in possession within the meaning of that rule which charges him with wilful 
default.” When a mortgagee by conditional sale went into possession before the decision 
in Ramji v. Chinto (z) believing that he was absolute owner, he was allowed to charge 
for improvements (a), and was not made accountable for rents and profits (b). But the 
last case carried the rule too far. For the condition about crediting the rents and profits are 
to be always implied (e). If not aware of his character of mortgagee he is not liable for 
default of collection, yet he must be liable in the ordinary way for rents and profits 
that he has received. In a Caloutta case (d), when a mortgagee by conditional 
sale went into possession at due date with the consent of the mortgagor, Mookerjee, 
J., held that he was not a usyfructuary mortgagee, but that he was, nevertheless, liable 
to account for rents and profits as they were incidents de jure to the ownership of the 
equity of redemption. When a mortgagee purchased the equity of redemption at a 
sale held in contravention of sec. 99 and which was at that time considered to be void, 
he was held accountable for rents and profits (e). So also whee. a mortgagee went into 
possession under an agreement of sale which was invalid (F). When a simple mortgagee 
went into possession under an invalid decree for possession he was held accountable for 
rents and profits (g). An assignee of an auction purchaser at a prior mortgagee’s sale 
when redeemed by a puisne mortgagee is also accountable (h). ° 

© 

A mortgagee in possession may enter into any arrangement which might facilitate 
the recovery of a reasonable return for his money (i), and may grant leases not extending | 
beyond the period of the mortgage. Such a lease can be given even after the suit for ` 
redemption is filed (j) but a lease made by a mortgagee determines at redemption (k). 
So does an occupancy tenancy created by the mortgagee (I). The mortgagee 
may determine the tenancy of an annua] tenant without the consent of the 
mortgagor (m), and it is his duty not to let vacant lands remain untenanted but to let 
them to solvent tenants (n). A mortgagee with zemindari rights may settle tenants on 
the land during the continuance of the mortgage (o). 


A mortgagee in England when in possession has the same statutory power of granting 
leases as a mortgagor (p); and a mortgagee who has appointed a statutory receiver is 
treated as if he were in possession and can delegate his power of leasing to the receiver (g). 
There is no similar provision in the Act, but no doubt a receiver appointed under sec. 604 
oquld obtain a direction from the Court as to a lease, by application under sec. 69A (10). 
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Clause (c): Public charges.—The mortgagor when in possession is liable to pay 
publio charges and rent under sec. 65 (e) and (d). The mortgagee is under the same 
liability when he is in possession. The word rent did not occur in the corresponding 
clause of the old section. The omission has now been supplied ; but even under the old 
section the mortgugee in possession of leasehold property was liable to pay rent (r). The 
seotion, however, deals only with tho relative rights and duties of the mortgagor and the 
mortgagee and does not confer any right on a third party. Thus in tho caso of a uaufruotu- 
ary mortgage of a leasehold property, tho lessor cannot recover tho arrears of rent from 
the mortgagee (s). The mortgagee is, however, bound to pay out of the income of the pro- 
perty and is not entitled to charge such payments against the mortgagor in the accounts (t). 
But if the mortgagor has covenanted to pay the rent and makes default, tho mortgageo 
may pay the rent and debit the mortgagor with the payment in tho mortgage aconunt (u). 
If the mortgagee cannot pay out of the income, and pays out of his own pocket, in order to 
save the security, he is entitled, under sec, 72 (b), to add the amount to the mortgage money 
(v). If the mortgagee cannot pay out of the income and does not pay out of his own poc. 
ket, and the property is sold, he will have a charge on the surpihs gale proceeds under sec. 73. 
If the mortgagee does not pay and the mortgagor pays in order to avort a sale, he is 
entitled to credit for the amount in the mortgage account (w), and to chargo interest (v). 
He is also entitled to rapover such payment by a separate suit by way of damages (y). 
But the default of the mortgagee does not entitle the mortgagor to such credit, unless the 
mortgagor has actually paid (z). If the land is sold for the mortgagee’s default of payment 
and is purchased by the mortgagee, if, is still open to redemption by the mortgagor (a). 
If after the execution of the mortgage the Government assessment is raised, thon, in the 
absence of a contract to the contrary, the mortgageo is liable to pay the enhanced assess- 
ment (b), though there is a case to the contrary (c). But the point is settled by the case 
of Abid Husain Khan v. Kaniz Fatima (d), where, in the case of a mortgage before tho 
Act, the Privy Council said that in the absence of a provision to the contrary, the mort- 
gagee must pay out of the income of tho property in his possession the Government 
revenue that might be assessed upon it, this being part of his duty of prudent 


management. 


The liability to pay assessment, whether enhanced or not, is subject to a contract to 
the contrary and is therefore controlled by any special stipulation in the deed of 
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mortgage (e). If usufructuary mortgagee agrees to take rents and profits in lieu of 
interest, or part of the interest, he is liable under the contract to pay enhanced assess- 
ment (F). When the Government revenue is a consolidated demand on the land mortgaged 
and other lands as well, the mortgagee is bound to pay the whole revenue accruing due 
on all the lands (g). 


Public charges have been held to include tagavi advances (h) and local 
rates (i). 


The provision aa to arrears of rent in default of payment of which the property may 
be summarily sold, has reference to patni tenures and saleable undertenures. The word 
“ summarily ” implies that the proceedings for realization of rent by sale of the property 
are of a summary nature; for instance, as in the case of a certificate under the Public 
Demands Recovery Act (j). It has been held that the mortgagee is liable to pay such 
arrears even if they are due for a period before his entry into possession (k). 


Clause (d): Repairs.—The duty of the mortgagee to make necessary repairs out 
of the rents and profits was recognized before the Act (I). The cost of repairs to a 
well has been allowed (m), but not the cost of laying out water pipes in a house (n). 
But the mortgagee in possession is not bound to spend momey on necessary repairs, 
unless there is a surplus left after deducting interest and money paid for public 
charges. Hence the use of the words rents and profits in this clause which are 
less extensive than the word income in clause (c). The mortgagee’s liability in 
England is similarly limited, for the mortgagee is not bound to increase his debt by spend- 
ing money on repairs (o). If the parties dispense with an account, the mortgagee cannot 


charge for repairs (p). 


The mortgagor is entitled to credit in the account for loss caused by the mortgagee’s * 
failure to repair (g). 


Clause (e): Waste.—The mortgagee in possession must not commit waste, and the 
prohibition is enacted in the same words as in the case of a mortgagor in possession under 
sec. 66 and in the case of a lessee under seo. 108 (0). This prohibition is a corollary 
to the direction given in clause (a) to the mortgagee to manage the property as a 
person of ordinary prudence would if it were his own. A mortgagee in possession 
commits waste if he fells trees or even immature bamboo clumps standing at the 
date of the mortgage (r), but not if he fells trees he has himeelf planted (s); a 
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Kanomdar in Madras has power to remove trees planted by himself (t). When the 
mortgagee in possession depreciated the value of the estate by granting oooupanoy rights 
in exchange for nazarana, he was held accountable to the mortgagor for the nazarana (u). 
A somewhat forced construction was put upon this clause in an Allahabad case where 
it was said that a violation of the right of privacy, by keeping a door on the 
mortgaged premises open, would constitute waste (v). 


Clause (f): Insurance.—Section 72 gives tho mortgagee the right to insure the 
mortgaged property if there is no contract to the contrary, and if the mortgagur has 
not already done so. When the mortgagee has so insured, he is ontitled under that 
section to tack the premiums to the mortgage money. This clause provides for the 
application of the insurance money. The mortgagee must apply it in reinstating the 
property or, if the mortgagor so directs, in reduction or discharge of the mortgage dobt. 
Ghose points out the impossibility of the mortgagee reinstating the property, for the 
insurance is limited by sec. 72 to two-thirds of the value; but the section only means that 
the money should be applied to repair any damago causo® by tho fro. ln a case in 
which the insurance was effected neithor by the mortgagor nor by the mortgagee but 
by the Receiver of the Court the application of the insurance money was held to be in the 
discretion of the Court (y). If the mortgagor has insured, the mortgagee has no claim 
to the insurance money as against the Insurance Company (z). 


Clause (g): Accounts.—The mortgagee in posscasion must keep clear, full and ac- 
curate accounts supported by voucher’. This is another duty of tho mortgagee which 
is akin to that of a trustee—seo sec. 19, Indian Trusts Act. The samo obligation was 
imposed by the Regulations (y); ad it mattered not whether the mortgage was in pos- 
session with or without the consent of the mortgagor (z). With referenco to the Bengal 

eRegulation, Phear, J., said in Goluck Chunder v. Mohan Loll (a) that the mortgagec’s 
account should show what the mortgagee has roalized, from what portions of the 

mortgaged property, in what terms or periods. with what logs or gain on the several 

assets, and with what necessary reductions, and the net profits available ay actual 

realizations towards liquidating the mortgage amounts. And again in Mokund Lali v. 

Goluck Chunder (b) he said that the mortgagees were bound to exhibit detailed items of 

all receipts and disbursements up to the time of accounting verified by themselves and 

accompanied by all vouchers. This clause has been based on these cases. In a case 

under the Act the necessity for detailed accounts has been stressed by the Bombay High 

Court (c). If the mortgagee employs an agent it is not sufficient to show lump 

sums received from the agent, and the mortgagee should show what the agent received 

from the tenants (d). It has been held (e) that the accounts to be kept by a mortgagee 

are independent of any which may be kept bya patwari, and this has been followed by 

the Chief Court of Oudh (f). In the undernoted case the Privy Council applied the 

maxim qui facit per aliyn facit per oe, and held that the accounts of the property 
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managed by the agent, though prepared by the agent, are the principal's 
accounts (g). 


If there are two mortgages, the mortgagee must file a separate account of each, for the 
Court will take separate accounts (h). In a case where the mortgage decree directed two 
accounts, the Privy Council held that the mortgagee is not bound to credit receipts to 
the debt which bore compound interest and was more burdensome to the 
mortgagor (i). $ 


Failure to account.—If the mortgagee fails to keep accounts, there will be a 
general presumption against him in odium spoliatoris (j). But the presumption must 
have reasonable limits and not be mere conjectures based on inexact data (k). Thus 
when the accounts of all the years have not been kept, the Court may proceed on the 
basis of an average annual income (I), or may assume that all the tenants have paid 
their rents and may order, the accounts to be prepared on the basis of gross annual 
rentals (m). But the presumption should not be carried beyond reasonable limits and if the 
mortgagee is debited with gross rentals, he should be allowed collection charges (n). In some 
cases interest has been disallowed (o), or if there is no definite evidence as to the amount 
of the rent (v), it has been assumed that the profits would balaace the interest (q). This 
was done with the consent of the partics as being just and convenient when a puisne 
mortgagee was redeeming a prior mortgagee who had realized his security and 
purchased and taken possession of the property (r). But this is not a rule of law, 
for a prior mortgagee who has realized his security and is in possession as purchaser is 
liable to account for rents and profits when sued for redemption by a puisne mortgagee 
who had not been made a party (s). The mortgagee cannot be heard to say 
that an item entered in his account is an illegal collection (t); and when a mortgagee 
collected a cess which was introduced by an Act subsequent to the mortgage and 
realizable only by the mortgagor, it was held that the amount should be credited to the 


mortgagor (u). 


Wilful default.—A mortgagee is not liable to account under the rule of wilful 
default (i. e., not only for actual receipts but also for what he might and ought to have 
received) unless he is in possession in the character of a mortgagee. See note ante 
under sub-section (b). But when a mortgagee enters into possession under a deed which 
is silent as to possession he takes upon himself the obligation of accounting for rents 
and profits (v). l 
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Contract to the contrary.— The sub-section is not expressed to be subject to a 
contract to the contrary, and a mortgagee in possession cannot contract 
himself out of the duty to account (w). Every mortgagee in possession is bound to 
acoount unless he establishes a contract in the terms of sec. 77 (r). In Bihari Lal v. Shib 
Lal (y) the contract in the mortgage was that the mortgagee should take the rents and 
profits in lieu of interest and pay the mortgagor a fixed annual sum by way of malikhana 
and that there was to be no account except as to malikhana. The agreement was 
enforced and redemption was decreed on payment of the principal sum loas the balance 
due on the malikhana account. 


Accounts only on redemption.—-The mortgagor cannot claim an account, unless 
he has filed a suit for redemption (2). A suit for au account only would contravene tho 
provision of Order 2, rules 1 and 2 of the Code of Civil Procedure, for the mortgagor cannot 
split his remedies. But under sec. 15D of the Dekkan Agriculturists Relief Act 17 of 
1879 as amended by Act 22 of 1882 an agriculturiat is allowed the privilege of suing 
for an account without asking for redemption (u). As the prayer for an acovunt is ancillary 
to the claim to redeem, no question of limitation can ariso betwoen a mortgagor and 
mortgagee when accounts are taken at the time of redemption (b). 


Clause (h): System of accounting.—The account has to bo takon with rests, so 
that, strictly speaking, as soon as there is a surplus of net reccipts ovor intereat, the balance 
should be applied in reduction of principal, and thon interest runs on the reduced amount, 
This piece- meal method of taking accoynts is not favoured in England where the practios 
is to take a continuous atcount, though if the continuous account unduly favours the 
mortgagee the Court may interfero gnd make a special order for an account with rosta (c). 
The section says from time to time and evidently contemplates a rest whenever there 
is a surplus, but the practice of Courts in India is to take annual rests (d), though in one 
reported case half yearly rests were ordered (e). But if the net receipts are leas than the 
interest, the deficit is not added to the principal, as that would lead to compound interest 
which is not allowed (f), unless there is express provision to that offect. Tho same 
clause in the old section referred to “intererat on the mortgage money,“ but these 
words have been omitted, because as mortgage money means principal and interest, the 
phrase might imply that compound interest was to be charged even when tho deed only 
provided for simple interest. 


Occupation rent.—Occupation rent is an expression which also occurs in sec, 62 of 
the Indian Trusts Act. This is charged if the mortgagco is in personal occupation and it 
represents what the land would yield if let to a fenant (y). In English law a mortgagee is 
charged with an occupation rent for any part of the premises which be personally 
occupies (h), and with loss caused by deterioration due to his mismanagement after 
taking possession (4). In a case before the Act, Westropp, C.J., said that either a fair 
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occupation rent or net profit might be debited to a mortgages (j). This was probably 


- because net profits were considered to be the same as occupation rent. But there can be 


no question of an occupation rent if the premises are not personally occupied by the 
mortgagee. In a Patna case (k) the mortgagees were in personal oooupation at the time of 


the mortgage and were charged an occupation rent, but when they let the premises to 


tenants they were liable for the rent that they received. The Court will not, however, 
require the mortgagee to account for any collateral advantage received from his 
occupation. So when the mortgaged property is a public house, and the mortgagee, a 
brewer, lets the house as a tied house, he is not called upon td render an account of the 
profits of the sale of the beer, but the rent charged is that which would be realized if 
the house was let without the condition as to purchase of beer. from the 
mortgagee (I). 


After deducting expenses.—The mortgagee's receipts are his actual realizations. 
From these are deducted the expenses allowed by this clause, and the balance is debited 
in reduction first of interegt and then of principal. The expenses to be deducted are 
those under clauses (a) and (b), (o) and (d), i. e., management, collection of rents and profits, 
public charges and necessary repairs. The provision allowing a deduction for expenses of 
management and collection of rents, is new. Under the old section these were omitted 
from this clause but allowed in clause (a) under sec. 72—so that they were strictly speaking 
not recoverable by the) mortgagee until the principal money became due. It is more 
reasonable that the mortgagee should get credit for these at once and that they should 
be deducted from the receipts before these are debited against the mortgagee (m), and 
that they should be on the same footing as expenses of collection and necessary repairs. 
This is in accordance with the law in England where axpenses of management are allowed 
to the mortgagee in the accounts (n) as just allowances,” d. e., items admissible though 
not expressly mentioned in the decree (0). Expenses of repairs are also allowed as “ just 


allowances (p). Costs of litigation incurred bona fide by a mortgagee to collect his 


rents have been allowed (2). But in another case it was said that the mortgagor was 
not responsible for such costs unless the mortgagor's title was impeached in the suit (7). 
It is submitted that the former view is correct. There is however nothing to prevent 
the mortgagor and mortgagee making an express bargain that a fixed sum should be 
charged annually for expenses (s). The word expenses includes public charges but 
the mortgagee is not entitled to deduct such charges paid after the date when the amount 
mentioned in the decree for redemption is tendered to him (i). | 


Remuneration.—The mortgagee is not allowed to charge remuneration for his 
personal services in donnection with the management of the mortgaged property (u); 
but he may employ an agent at a salary, if the work is so onerous that he would 
do so if the property were his own (v). In Kader Moideen v. Nepean (w) the mortgagee’s 
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son lived on the mortgaged property and managed it, but the Privy Council allowed 8 NO 
only the cost of maintenance of the son during the father's lifetime, but nothing after TRS GE 

the father’s death when the son himself became the mortgagee. However, this striot 
rule has been relaxed on the principle of Biggs v. Hoddinott, Hoddinott v. Bigge (z) 
and a mortgagee may stipulate for his own remuneration and the stipulation will be valid 
if it is free from oppression and limited to the duration of the mortgage. The Bombay 
High Court allowed a mortgagee to charge remuneration for the management of a 
mortgaged mill (y) In England a mortgagee company was allowed to charge for 
the remuneration of one of its directors employed in a professional capacity in 
addition to its own stipulated remuneration (z). See in this connection note Collateral 
benefit under sec. 60. 


Surplus.—If, on redemption, it is found that the mortgagee has received a surplus 
in exceas of the principal and interest, the mortgagor is entitled to recover the surplus. 
The mortgagee is also liable to pay interest on the surplus, but cases conflict as to whother 
the interest should run from the time when the debt is satistiod (a), or from the time when 
the redemption suit was instituted (b). In a moro recent &se (c) the Allahabad High 
Court pointed out that the English authority, Charles v. Jones (d), referred to a surplus 
left after the exercise by the mortgagee of a right of private sale and that the mortgagee 
is not liable for interest gn the surplus until the institution of a redemption suit. 


Clause (i): Effect of tender or deposit.—A deposit of tho mortgage money 
in Court operates as a tender as soon as the mortgagor has done all that has to be done 
by him to enable the mogtgagee to tfke the money—seca. 84 and 102. Tender when 
wrongfully refused operates as a cessation of interest if thero is a continued readiness to 
pay (e). But the mortgagee is stfll in possession as mortgagee, and under a statutory 
liability to account for rents and profits received from the date of tender (f). 
gn the same clause of the old section the mortgagee was required to account for his gross 
receipts. It was not clear what was meant by the word gross which haa now been 
omitted. After tender or deposit the mortgagee is not entitled to collection charges (g), 
but in a Madras case (h) this wan said to be too drastic and the mortgagee was 
allowed to make deductions for collection charges, Government revenue and repaira. 
The express provision added at the end of the clause has the effect of superseding the 
latter decision, It is submitted that the word “ receipt is uned in the same sense as in 
clause (h), and that after tender tho mortgagee is neither entitled to interest nor 
to deductions for expenses of management, collection of rents and profits, publio 


charges, or repairs (i). 
| 
Loss.—lIf loss is occasioned by the mortgagee's default in the performance of the 
duties imposed upon him by this section the amount will be determined in the same 
suit (j). If the mortgagee fails to pay the Government revenue and the mortgagor paya 
to avert a sale, the mortgagor is entitled to credit for the amount in the mortgage 
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account (k). The remedy under this section is cumulative and does not operate as a 
bar to any other remedy the mortgagor may have at law (7). He may bring a suit for 
‘damages at once and need not wait to debit the mortgagee with the loss when accounts 
are taken at redemption (m). | 


71. Nothing i in section 76, clauses (b), (d), (g) and (h), 
applies to cases where there is a contract 
between the mortgagee and the mortgagor 

that the receipts from the mortgaged 
property shall, so long as the mortgagee is in possession of the 
property, be taken in lieu ‘of interest on the principal money, 
or in lieu of such interest and defined portions of the principal. 


Receipts in lieu 
interest. 


Receipts in lieu of inte terest.—Sec. 77 enacts an exception to seo. 76. It omits re- 
ference to clause (o) of sec. 76 which makes it obligatory on the mortgagee to pay Govern- 
ment revenue (n). There is no account to be taken between the mortgagor and mortgagee 


when the rents and profits are taken in lieu of interest or in lieu of interest and defined 


portions of the principal(o). In such cases if the mortgagee does not realize the full value 


of the usufruct it is the mortgagee and not the mortgagor who suffers. The section was 


applied in a case in which the rents and profits were taken in lieu of a portion of the interest 
only (p), but the judgment proceeds on the erraneous assumption that a usufructuary 
mortgagee is not liable to account unless there is an express Lontract to that effect (); 


this decision would appear to have been impliedly ovesruled by a subsequent Full Bench 


decision (r). The exception therefore is limited to the two cases specified. And 
when the mortgage merely made an estimate of the amount of rents and profits 
that would be available for reduction of the debt, the mortgagees were not exon- 
erated from their liability to account (s). But when the mortgagee was to take 
the rent and profits in lieu of interest and receive a fixed annual sum from the 
mortgagor as well, he was not liable to account (#). If there is a contract that 
recaipts shall be taken in lieu of interest, the fact that the rate of interest is specified in 
the mortgage does not necessarily show that the mortgagee is liable to account (u). 
When the mortgage stipulated that the mortgagee was to pay a fixed annual sum 
to the mortgagor as malikhana and that the rents and profits were to be taken in lieu 
of interest and that there was to be no account except as to malikhana, redemption 
was decreed on payment of the principal sum less the balance due on the 
malikhana account (v). But when the malikhana was not to be paid to the mortgagor 
and the mortgagee withheld payment as he claimed himself to be the malikhandar, the 
mortgagee was not liable to account but was required to give the mortgagor an indemnity 
against the claim of some other person proving to be the malikhandar (w). In a case 
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when the rent and profits were taken in lien of interest and the mortgagee covenanted 
to pay rent to the zemindar who held by title paramount, the fact that the mortgagee 
afterwards escaped payment of rent did not entitle the mortgagor to get credit for this 
rent (z). A usufructuary mortgage provided that the mortgage should be discharged 
by the rents and profits for 55 years, but that an annual sum of Ra. 60 should be paid 
out of the rents and profita to the mortgagor. If these payments had been made there 
would have been no account, but as the payments were not made, the mortgagee was 
held liable to account and the term of the mortgage was proportionately reduced (y). 
A fallen tree is part of the produce of the land, and if the mortgage in one to which seo, 77 
applies the mortgageo may take it without accounting for ita value (2). 


Priority. 
78. Where, through the fraud, misrepresentation or 
Postponement of prior gross neglect of a prioremortgagee, another 
n person has been induced to advance 


money on the security of the mortgaged property, the prior 
mortgagee shall be postponed to the subsequent mortgagee. 


Priority. The priority of successive mortgages in determined by sec. 48 which 
enacts the rule qui prior est tempore potior est jure. The following (udh caso (a) is an 
instance of the rule: A mortgaged a share in village X to B in 1917 and there was a 
provision in the mortgage that if 4 was dispossessed of any part of that share by other, 
heirs the mortgage should operate as a mortgage of a sharo in village T. In 1918 A 


mortgaged the share in village Y to C. In 1922 A waa disponseased of part of his share 


In village X by co-heirs. The contingent mortgage of village F to B did not vest till 
1922, and therefore C's mortgage had priority over the mortgage to B. 


A question of priority arose in a curious way in the following qase (b): A prior 
mortgagee sued to enforce his mortgage making the puisne mortgageo a party. The 
puisne mortgagee did not appear and a decree for sale was mado on the prior mortgage, 
but as the puisne mortgagee was not before the Court the Judge erroneously made ah 
order dismissing the suit as against him. The puisne then sued to enforce his mortgage 
and claimed priority as the prior mortgagee's suit against bim had been dismissed. The 
Court got over the difficulty by applying the rule that the object. of impleading a pulsne 
mortgagee is to enable the property to be sold free from his incumbranoe. The effect 
of dismissing the suit against the puiane was that the sale was subject to the incumbrance 
of the puisne mortgage, but did not affect the priority of the prior mortgage. R 

If the mortgagor adwite the validity of a puisne mortgage, the prior mortgagee 
cannot dispute it (c); but“the mortgagee who is first in time has priority over a 
subsequent mortgagee. A prior mortgage duly registered is a valid security in priority 
to all of later date. Such priority will be displaced if the puisne mortgagee bas redeemed 


— . —— . — — 
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the prior mortgagee (d). The prior mortgagee does not lose priority by releasing part 
of his security (e). | 

The section enacts an exception based on the doctrine of estoppel. A .mortgagee 
need not go out of his way to give notice of his security when he hears that the mortgagor 
is dealing with the property. But if there is any fraud or artifice, direct or indirect, of 
the mortgagee, he is postponed to the subsequent mortgagee. In a Bombay case (f) 


the one-sixth share of a member of a joint Hindu family was purchased at an execution 


sale by the plaintiff's son, who sold it to the defendant without telling him that the whole 
property was under mortgage to his father, the plaintiff. West, J., held that the mere 
fact that the son bought and sold a share of the property without disclosing the existence 
of the mortgage was not estoppel against the mortgagee; but that if there had been 
any active fraud or artifice, by which the mortgagee directly or indirectly had prevented 
the purchaser from his son making inquiries as to title, the case might have been different. 
Again in a Caloutta case (g) the mortgagor, after the mortgage to the plaintiff, sold part 
of the property to A, and gaye a second mortgage of the remainder to B. The mortgagee 
had led both A and B to believe that the property was unencumbered. His suit against 
A was barred by estoppel and as to B his mortgage was postponed to that of B. 


The section summarizes the cases under three heads: fra il, misrepresentation, and 
gross negligence. These ingredients, it has been said, are disjunctive and indicate 
three different kinds of conduct (4). | 


Fraud.—Fraud on the part of the mortgagee is the same as fraud on the part of 
‘anyone else. The word fraud is used in the section in the sense of the definition in 
seo. 17 of the Indian Contract Act. Under the explanation to that section non-disclosure 
is not fraud unless in the ciroumstances of the case there is a duty to speak-—or unless 
silence is in itself equivalent to speech. Thus there is a duty on the mortgagee to dis- 
close his lien at a Court sale. If the mortgagee brings the property to sale in execution 
of a money decree and the lien is not notified in the sale proclamation, he is guilty of 
fraud and cannot assert priority to the auction purchaser (i). In a Bombay case (j), 
the omission to notify was held not to be fraudulent concealment because the mortgage 
was registered, but this, it is submitted, is erroneous, for a person who is under a duty 
to disclose an incumbrance cannot take shelter behind a plea of constructive notice. 
The mortgagee need not give express notice at the time of the sale if his mortgage is 
notified in the sale proclamation (k). There is no duty on the mortgagee to disclose 
his mortgage when attesting a puisne mortgage if he is not aware of the contents of 
the deed—yet where that knowledge is brought home to him and there are circumstances 
which show that he acted dishonestly or disingenuously, and the puisne mortgagee was 


in consequence deceived, the prior mortgagee will be deprived of priority (l). 


Misrepresentation.—Misrepresentation is defined in oh. 18 of the Indian Contract 
Act. It includes cases where there is no intent to deceive. An omission to notify a 
prior incumbranoce in a sale proclamation, even if an innocent mistake, would amount to 
miarepresentation if the purchaser was thereby misled to his prejudice. If the mortgagee 
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stands by and sees another lending money on the same estate without giving notice of 3%: 
his first mortgage, it is a misrepresentation, and he will lose his priority (m). 


Gross .negligence.—The history of the doctrine of groas negligence has been 
explained in the note under the same heading under sec. 8. Lord Lindley in Oliver v. 
Hinton (n) said:—‘To deprive a purchaser for value without notice of a prior 
inoumbranoe, of the protection of the legal estate it is not, in my opinion, essential that 
he should have been guilty of fraud; it is sufficient that he has been guilty of such gross 
negligence as would render it unjust to deprive the prior incumbrancer of his priority.” 
This was followed by the Calcutta High Court (o) dissenting from a dictum of Jenkins, 
J., that gross neglect in this section means neglect that amounts to evidence of fraud (p), 
The Lahore High Court (9) bas also dissented from the view of Jenkins, J. 


Ghose defines gross negligence as any act or omission by the prior mortgages which 
enables the mortgagor to deal with the property as if it was not encumbered. This ia 
a good working definition and may be illustrated by the case of Briggs v. Jonea (r), where 
the mortgagee of leasehold property lent the lease to the nfortgagor to enable him to 
raise moncy, telling him to give notice of the mortgage. The mortgagor raised money 
from a Bank without giving notice and the mortgagee was postponed to the Bank. Lord 
Romilly in this case said at a person who puts it in the power of another to deceive 
and to raise money, must take the consequences.“ This case is very similar to the 
Madras cases (a) where the mortgagee instead of retaining the deeds and insisting on 
their being inspected in hia presence, returned them to the mortgagor to enable him to 
secure a fresh advance. In a Nagpur case (t) the mortgages made an incorrest 
endorsement of satisfaction on the wortgage doed and returned it to the mortgagor who | 
was enabled to raise money on subsequent mortgages. The mortgages was therefore ° 
postponed to the subsequent encumbranocers. If a mortgagee allows a mortgagor to 

main in possession and the latter pays rent to the mortgagee, the former cannot be held 
to be negligent (u). 


IUustration. 


G deposited title deeds of his property with Bank N to secure an overdraft. 0 
then asked for the return of the deeds saying that he wished to sell the property and 
clear the overdraft. The usual pratioe is for the prospective purchaser to inspect the 
deeds in the office of the Bank's solicitor. But G said he would not get a good price if 
the purchaser knew the Bank had the deeds, and the Bank Manager returned the deeds 
to G. O then borrowed money from Bank L on a deposit of the deeds falsely representing 
that there was no incumbrance on the property. The mortgage to Bank L had priority 
over the mortgage to Bank N: Lloyds Bank Lid. v. P. E. Gusdar & Co. (1929) 56 Cal. 


868, 121 I. C. 626, (30) A. C. 22. | | ; 
But there is no i if the mortgagee inquires for the deeds and the mortgagor 
gives a reasonable exouse are lost or that he never had any and that his title 
is prescriptive ; and if the mortgagee honestly accepta the owner's statements he will 
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not be postponed if it turns out afterwards that the mortgagor had deeds (v); but not 


tt the owner merely says he has not got the deed and the mortgagor makes no further 


inquiry (w). Again, the mortgagee does not lose priority when he gives the deeds to a 
sub-mortgagee who returns them to the mortgagor (z), or when the non-possession 
of the deeds is reasonably accounted for (y). But when the mortgagee allowed the title 
deeds to remain four years in the posseasion of the mortgagor and could give no reason- 
able explanation, he was postponed (z). When a vendor had taken a mortgage to secure 
the greater part of the price, and knowing that the buyer was impeounious and a bad 
paymaster allowed him to retain the deeds, he was postponed to a second mortgage by 
deposit of title deeds (a). If the prior mortgagee has done nothing to induce a subsequent 
mortgagee to advance money he cannot be postponed simply because there has been 
a delay in the registration of his mortgage (b). In an Allahabad case (c) an incorrect 
description of the land in the prior mortgage led to a second mortgagee advancing money 
in the belief that the land was not encumbered. The mistake was due to an error in the 
mortgagor’s title deeds and the prior mortgagee would have discovered the mistake if 
he had examined the revef.ue registers. His omission to do so was held not to be auch 
gross negligence as to justify his being deprived of priority. The ratio decidendi seems 
to be that the omission was rather want of caution than gross negligence. See note 
‘Gross Negligence’ under sec. 3. A 


The rule as to priority, it is submitted, was misapplied in a Lahore case (d). The 
first mortgage was a usufructuary mortgage for Rs. 99, but the mortgagee omitted to 
register the deed or to take possession or to apply for mutation of names in the revenue 
records and yet he was not postponed to a second mortgage with possession. The Court 
was under the erroneous impression that gross neglſgenoe must be fraudulent. 


The act or omission must be the proximate cause of the change of position (e). For 
even if the mortgagee allows the deeds to remain with the mortgagor, he will not be 
postponed if the second mortgagee advances the money without investigating title or 
searching the register (f). One of the facts to be taken into consideration is the 
existence of a universal system of registration (g). Two Madras cases on this point 
are, it is submitted incorrect (A). 


To constitute a valid equitable mortgage it has in some cases been held that it is 
not necessary that all the deeds of title should be deposited. It may therefore happen 
that an equitable mortgage is created by the deposit of some deeds with a first mortgagee, 
and then another equitable mortgage is created over the same property by the deposit 
of the remaining deeds with a second fnortgagee. In such cases it is a question of fact 
whether the omission of the first mortgagee to require the deposit of the remaining deeds 
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18 evidence of such gross negligence as to deprive him of priority. In Jones v. 
Williame (i) a deposit of deeds gave no security over property not 

deeds ; but in Roberts v. Croft (j) a deposit of deeds relating to the property, but 
sufficient to show a title in the mortgagor, was held to be sufficient to give the deposites 
priority; and in the undernoted cases I) priority was not forfeited. Where the deeds 
deposited showed no title and documents showing title were in existence, it was held 
that no security was intended to be created (|). 


Liability of mortgagor not affected. Questions of priority only arise between 
successive mortgagees. They do not affect the liability of the mortgagor. This 
is illustrated by the case of Padarath Halwai v. Ram Nain (m). There was a first 
mortgage of villages A and B to S; a second mortgage of village A to L: a third 
mortgage of villages A and B to 8, for the amount dus on tho first mortgage and a further 
advanoe ; and a fourth mortgago of village 4 to L. L sued on the second and fourth 
mortgages for sale of village 4 making S a party. The Court by mistake overlooked 
the priority of the first mortgage to & and directed the sale proceeds of village A to be 
paid first to satisfy the second mortgage, then the first and they the fourth. The sevond 
mortgage was fully satisfied and the first mortgage partly aatiafled out of the sale 
proceeds. The fourth mortgage was not satisfied and so village B was sold under a 
personal decree under sec. 90 and purchased by P. & then sued on his third mortgage 
and the purchaser of B clélmed that village B was relieved of all liabilities under the 
first mortgage by reason of the failure of S to insist upon his priority in respeot of that 
mortgage. Their Lordships said that it was true that if S had appealed against the 
decree of the Subordinate Judge ho cfuld have had his interest as first mortgagee 
protected, and could, on the sale of A, have obtained payment of the amount then due 
under that mortgage, but the fact that he had not done so did not disentitle him from 
recovering the full amount of his claim in this suit. P as purchaser of the equity of 
regemption was in the position of the mortgagor and his liability was not affected by 
the fact that & had lost priority owing to the erroncous order of the Court. 


Liability of purchaser not affected. The liability of a purchaser is not affected 
by sec. 78, for the section applies in casos of successive mortgages and not to the case 
of a mortgagee and a subsequent purchaser (n). On the other hand a purchaser of an equity 
of redemption is not affected by further advances made after his purchase, though in 
a Bombay case the purchaser was held to have lost. priority on the very doubtful ground 
that he had allowed the mortgagee to believe that the mortgagor waa etill the owner (o). 
Ina later Bombay case (p) the mortgagee paid only part of the mortgage money at the 
time of the mortgage and the remainder after the mortgagor had sold a portion of the 
property mortgaged to a third person. The purchaser was only liable for the amount 
advanced prior to his purchase. 


Res judicata.—A claim to priority may also be lost by res judicata. When ae 
puime mortgagee sued to m a prior mortgagee and the latter omitted to set up an 
earlier mortgage to which he brogated, a suit subsequently brought on that mortgage 
against the puisne mortgagee is barred by res judicata (q). Similarly in Mahomed 


(i) (1857) 24 Beav. 47. (2) be oa i v. Narasingha Row (1931) 


D dh dg in F. E. N. MAR. Cr (= on 27 7 an. 376, 42 LA. 163, 30 1.0, 966, 
Firm Y 75 12 Teen (1088) 11 Rang. 
239, tha R. 200. ín) Raf Norain (1984) 160 1.0, 
R. M. Firm v. 4. K. R, M. K. as, CI AS. 
hn 11850 7 | Bang. 38, 116 TO, 476, (0) Govindran v, Rerk (1887) 13 Bom, 38. |, 
26) AB, È (3000) 11 Lah, 1 812 (p) sar ig v. Ganpe (1011) ss as 906, 11 


1.0, 31, C30) ohan 
: Puta 20 
r N e (0) é sri ona, Pir Singh, (1008) an. 


(ht) F. E 


520 THE TRANSFER OF PROPERTY ACT. 


Ibrahim Hossein Khon v. Ambika Persad Singh (r), a claim to priority was barred by 
res judicata and by limitation. The fifth mortgagee sued for sale elsiming to have paid 


off the first mortgagee and to be subrogated to him and to have priority over the second, 
third and fourth mortgagees. But the second and third mortgagees had previously 


sued for sale making the fifth a party, and in that suit the fifth had not claimed to be 
subrogated to thefirst. The claim to priority was therefore barred as against these 
mortgagees by res judicata. It was also barred by limitation as against all intermediate 
mortgagees as the suit was filed after the period of limitation (under article 132) for the 
enforcement of the first mortgage had expired. | 


79. If a mortgage made to secure future advances, 

to mų the performance of an engagement or 

. „mout when the balance of a running account, expresses 

e the maximum to be secured thereby, a 

subsequent mortgage of the same property shall, if made 

with notice of the prior mortgage, be postponed to the prior 

mortgage in respect of all advances or debits not exceeding 

the maximum, though made or allowed. with notice of the 
subsequent mortgage. è 


Illustration, 

A mortgages Sultanpur to his bankers, B & Co., to secure the balance of his account 
with them to the extent of Rs. 10,000. A then mortgages Sultanpur to C, to secure 
Rs. 10,000, O having notice of the mortgage to B à Oo., and O gives notice to B & Co., 
of the second mortgage. At the date of the second mortgage, the balance due to B & Co. 
does not exceed Rs. 5,000. B & Co. subsequently advanced to A sums making fhe 
balance of the account against him exceed the sum of Rs. 10,000. B & Co. are entitled, 
to the extent of Rs. 10,000, to priority over C. 


Priority as to subsequent advances.—This section like seo. 78 enacts an excep- 


tion to the rule of priority. In accordance with that rule a mortgagee who makes a 
subsequent advanoe is, as regards that subsequent advanoe, puisne to an intermediate 


mortgagee—T hus : 


(1) 4 mortgages to ay ià žá 4 .. B. 
(2) 4 mortgages to T A ave ii war 1G, 
(8) 4 for a fresh advanbe again mortgages to. . B. 


then B’s mortgage (1) is prior to O's mortgage (2). Even if B were to take a renewal of 
his mortgage (1) at the time of making a fresh advance on mortgage (3) the latter mort- 
gage would be puisne to mortgage (2) though he would not lose priority as to mortgage 
(1). See note Renewal under seo. 101. 


e 
“But the exception made by this section is that if B's mortgage (1) is to secure a pre- 
sent advance as well as future advances up to a fixed maximum, then any further advance 
made by B within that maximum will be treated as part of the first mortgage and take 
priority over Os mortgage (2)—provided O had notice of that first mortgage. Thus if 
the mortgage (1) to B is to secure the balance of A’s account up to a maximum of Ba. 1,000 
and Re. 600 is advanced at the time of the mortgage; and after the mortgage (2) to C 
who has notice of mortgage (1), B advances the balance of Re. 400, this advance is not 
téeated as à third mortgage but as: a fulfilment of the first mortgage, and has priority 
over O's mortgage (2). | s < l 


(r) (1012) 39 Cal. 527, 39 LA. 08, 14 1.0, 406. 
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The two elements to be considered are: (i) whether the subsequent mortgages took ` 
with notice of the prior mortgage; and (ii) whether the prior mortgage exprestes the | 
maximum amount to be secured (s). In a case when the prior mortgage was registered 
only a day before the second mortgage, it was held that the second mortgagee could — 
not have had notice of it (i). The section, however, has no application when the 
prior mortgagee claims interest only on the sum advanced under his mortgage prior 


to the second mortgage. The prior mortgagee has priority for the amount of euch 
interest (u). 


English rule.—The section is the exact reverse of the English rule nottled by the 
House of Lords in their judgment in Hopkinson v. Rolt (v) under which the mortgages, 
when the mortgage is made to cover a present advance and further advanvea, is entitled 
to tack by force of the contract as against subsequent encumbrances of which he had 
no notice at the time of the subscquent advance. Thus the English rule allows B to 
tack only when he makes the further advance without notice gf C'a mortgage, while the 
Indian rule allows B to tack only if C had advanced money on hin mortgage with 
notice of B's mortgage. The English rule is based on the consideration that, in spite 
of his agreement to make a further advance, the mortgagen has the option of doing so 
or not, for specific performace cannot be had of an agreement to lend money (w). But 
before the decision in Hopkinson v. Rolt, tho English rulo was aa enacted in 
this section (z) and was justified in Lord Cranworth'a dissenting judgment on 
the ground that C had no, reason to fomplain if he advancos money having notice 
of B’s mortgage and understands the law that allows B to tack. Lord Cranworth's 
opinion is followed in this section. ‘Bhe corresponding sec. 94 (I) of the Law of Property 
Act, 1925, enacts : 


After the commencement of this Act, a prior mortgagee shall have a right to make 


further advances to rank in priority to subsequent mortgages (whether logal or 
equitable)— 


(a) if an arrangement has been made to that effect with tho subsequent mort- 
gages ; or 


(b) if he had no notioe of such subsequent mortgages at the time when the further 
advance was made by him ; or 


(c) whether or not he had such notice as aforesaid, whore the mortgage imposes an 
obligation on him to make such further advances. 


This sub-section applics whether or not the prior mortgage was made expresaly for 
securing further advances.” 


The third condition re the decision in West v. Williams (y) that the under- 
taking to make further adv only binding so long as the mortgagor does nothing 
to derogate from the mortgagee’s security. 


Expresses the maximum. — These words do not import an obligation to advance 
up to a maximum limit. The security is for future advances which may or may not be 


made. When a mortgage was executed of a leasehold by tho lessee to secure payment 
of rent and interest on defaulted instalments for a period of nine years, and the rent per 
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annum was stated, it was held that the maximum secured was expressed (z). Their 
Lordships said—‘‘ Even if we assume for a moment that the amount of interest was not 
sufficiently specified, there can be no question that the aggregate rent payable under the 
lease could be determined by a simple arithmetical calculation. ...We hold, therefore, 
that the prior mortgage expressed the maximum to be secured thereby within the meaning 
of sec. 79 (a).“ This is on the maxim Id certum est quod certum fiers potest. If no maxi- 
mum is fixed the mortgage will not have priority as to future advances. This is illustrated 
by the Privy Counoil decision in Imperial Bank of India v. U Rai Gyaw Thu (b). The 
Bank was equitable mortgagee by deposit of title deeds for a present and for future advan- 
ces. The mortgagor then granted a legal registered mortgage of some of the property, and 
subsequently took a further advance from the Bank. The Judicial Committee held that 
the Bank was not entitled to priority as to such further advances, as the equitable mort- 
gage did not express the maximum to be advanced in future. The argument was pressed 
upon their Lordships that equitable mortgages were granted to finance commercial opera- 
tions and that the exigencies of business required immediate advances and preclude 
the possibility of a search of the registers. But Lord Dunedin pointed out that the 
remedy was to fix the maximum in the first mortgage so as to secure priority. It was 
contended that the subsequent mortgagee must have notice of the prior mortgage which 
expresses the maximum, but as to this it was said that if the subsequent mortgagee 
advances money without asking for the title deeds such notice should be imputed to him 
under seo. 3 of this Act. 


6 

Charge.—The section was applied in the case of a charge created by a partition 
deed which provided that the common family dehts should be discharged by the respec- 
tive sharers to whom they fell, as per schedule of the document, and that, if any sharer 
failed to discharge accordingly, such sharer’s properties should be liable for such debts 
and for the losses that might happen to the family.” One sharer defaulted and a creditor 
obtained a decree against all the sharers. The other sharers discharged this decree, and 
claimed priority against a subsequent mortgagee of the defaulter, and the claim was 
allowed ; the obligation created by the partition deed being treated as a charge for 
the performance of a future engagment (c). 


80. [Taching abolished]. Repealed by s. 41 of Act 20 of 
1929. See sec. 93 as amended. 


Marshalling and Contribution. 


81. If the owner of two or more properties mortgages them 
to one person and then mortgages one or 
more of the properties to another person, 
the subsequent mortgagee is, in the absence of a contact to the 
contrary, entitled to have the prior mortgage-debt ga out 
of the property or properties not morgad to janah so far as the 
same will extend, but not so as to prejudice the of the prior 
morigagee or of any other person who 4 consideration 
acquired an interest in any of the properties. 


k 


Marshalling securities. 


687, 50 LA. 283, 76 J. C. 
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1, 17 ＋ 
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Amendment.— This section has been substituted by the amending Act 20 of 1039, 
The old section was as follows :— — * 


H the owner of two properties mortgages them both to one person and then 
mortgages one of the properties to another person who has not notice of the former 
mortgage, the second mortgagee is, in the absence of a contract to the contrary, 
entitled to have the debt of the first mortgagee satiafied out of the property not 
mortgaged to the seoond mortgagee so far as such property will extend, but not so 
as to prejudice the rights of the first mortgagee or of any person having soquired 
for valuable consideration an interest in either property.” 


The scope of this section has been much enlarged. It now applies to several proper- 
ties, and to several successive mortgage. It bas thus been brought into line with nec. 56, 
and marshalling may be claimed not only by the second mortgagco but by any subsequent 
mortgagee. Again the condition of notive has been dispensed with ; and lastly tho word 
valuable before consideration has been omitted, for the law in India does not recognize 
any distinction between good and valuable consideration, See Pollock and Mulla's 
Contract Act, 6th Ed., pp. 31-32, 


Marshalling.— The original section in the Act of 1882 wan based on the following 
passage from Fisher on M@rtgages (d) :— 


If the owner of two estates mortgaged thom both to one person and then one of 
them to another without notice, the second mortgagee may insist under the 
doctrine of marshaling, but without interfering with tho righta of the former 
that the debt of the firet shall be satisfied out of the estate not mortgaged 


to the second, so far as that Mall extend.“ ° 
Thus supposing : 
A mortgages X and Y to B 
A again mortgages X too O 


and B threatens to realize his mortgage out of X no as to deprive O of his security, C under 
the doctrine of marshalling can compel B to realize his mortgage aa far as possible out of 
Y so as to leave X available for himself. The principle was stated in the leading case of 
Aldrich v. Cooper (e) to be that it shall not depend upon the will of one creditor 
to dise ppoint another.” 


The right of marshalling must be exercised at the time when the first mortg 
seeks to realize his security (f). i 


Moveables.—This section applies to tbe mortgages of immoveable property and not 
to the hypothecation of motggbles. Thus where certain immoveable property is mortgaged 
to a certain person and under £8 same document some cattle aro hypothecated to him and 
the immoveable property is again mortgaged to another person, it was héld that section 81 
had no application and the subsequent mortgagee could not insist that the prior mortgagee 
should first liquidate the debt due to him out of the cattle hypothecated (g). Where a 
claim to marshalling has been raised as an issue in a suit and has been decided on the 
merits, the Inatter is not open to a fresh contest in execution (4). 


(d) Fisher on Mortgages, 7th Id., 572, 578. 14 Rang. 198, 168 1.0. 444, (1006) AR. 
(e) (1808) 8 Ves. 382, 406. 266. 
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* „ 69, 130 I. C. (81) 2 A.M. 706, (1948) 2 Malad, 801, 56 ML 
(0) K. . P. Subbiah Netéu v. Rem Sabad (1986) 701. 4 ‘ 
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S81. : Notioe.—Under the old section the second mortgagee had no right to have the 
Tͤc̃œöurities marshalled, unless he had no notice of the prior mortgage (i). The condition 
à 2 to notice seems to have been taken from a statement of the rule by Lord Hardwicke 
* in the old case of Lanoy v. Athol (Duke and Duchess) (), but latter cases appear to have 
: been decided without reference to notice (k). In cases to which the Act did not apply 
a subsequent mortgagee was held to have an equity to call for marshalling of securities 
even though he had taken with notice of the prior mortgage (l). The principle that it 
should not depend upon the will of one creditor to disappoint another is quite independent 
of the question of notice ; and the rights of the prior mortgagee and of other encumbrancers 
are sufficiently safeguarded by the words but not so as to prejudice the rights of the 
prior mortgagee or of any other person who has for consideration acquired an interest 
in any of the properties.” The condition as to notice has accordingly been omitted in 
this section. The right to call for marshalling is, however, subject to other conditions. 


Common debtor.—The first of these is that there must be a common debtor, and 
marshalling applies only when there are different debts realizable out of the several 
properties of that one common debtor ; and so the section requires that both mortgages 
shall be by the same owner (m). This qualification was applied in a Madras case (n) 
where a manager of a joint and undivided Hindu family mortgaged the family property 
and then made a mortgage of his own share for his personal debt. The second mortgagee 
had no right of marshalling, for the first mortgagor was the coparcenary, and the second 
mortgagor the individual coparcener. Again when A and B mortgaged properties in 
whioh they had separate interests to C, and then B alone mortgaged his interest to D, 
it was held that D had no right of marshalling (o). 5 


No prejudice to first mortgagee.—Marshdling being a rule of equity will 
not be enforced so as to work injustice to the prior creditor. The prior mortgagee cannot 
be compelled to proceed against a security which may be insufficient or doubtful og 
which may involve him in litigation (p). Again marshalling has never been enforced 
unless the properties are separate parcels. Thus if the puisne mortgage was of a fractional 
share of the prior mortgage the puisne mortgagee could not compel the prior mortgagee 
to proceed against the fractional residue. A proper price would not be realized and 
such a procedure would prejudice both the prior mortgagee and the mortgagor. In a 
Rangoon case (9) a puisne mortgagee was allowed to require a prior mortgagee to proceed 
first against a property which he had ‘‘released” from his mortgage. It is not however clear 
from the judgment whether the property was still part of the prior mortgagee’s security. 


The Madras High Court has construed the words ‘‘ but not so as to prejudice the rights 
of the prior mortgagee to mean that the first mortgagee’s right to sell whichever property 
lie pleases cannot be curtailed and that the right of marshalling can only be exercised 
against the mortgagor (r). This construction would make the section a dead letter, 
and the omission of the words as against the seller which occurred in the old sec. 56 
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shows that this view is no longer tenable. In some oases the Court, ing ‘of 
ita discretion under O. 34, r. 5 of the Code of Civil Procedure, has adjusted Sb equities 
by requiring a prior mortgagee to proceed first against properties that are not 
to a puisne mortgage (a). 


No prejudice to other Incumbrancers.—For the same reason marshalling 
will not be enforced so as to prejudice another incumbrancer. For instance :— 


A mortgages X and Y to B 
A " x to (E S EE EE E SE SE EE E O 2 E 0 
A i „FCC D 


then if C were to insist that B should pay himself wholly out of Y, there might be nothing 
left for D. The Court would therefore apportion B's mortgago rateably between X and 
Y, and the surplus of X would go to C and the surplus of Y to D. Tho leading oase 
on this point is Barnes v. Racster (t), from which the illustration ia takon. This rule was 
referred to by the Calcutta High Court in a case in which marshalling was refused as the 


rights of subsequent purchasers would be affected (u). 


Contract to the contrary.—The right of marshalling may be excluded by contract. 
Thus if A mortgages X and Y to B, and A thon mortgages X to C. C will have no right to 
require B to realize his mortgage as far as possible out of Y if C'a mortgage has been 
made expressly subject to and after satisfaction of B's mortgage. The converse ia also 
true, for if thore is a third incumbrancer thus: 


A mortgagoagX and Y to.............. B 
%%% ² Bapa Kaba C 
© Xand X to D 6 


then if D's mortgage has been made expressly subject tn and after aatiafaction of the 
two prior mortgages, D could not prevent C from marshalling against him (u). 


Prejudice to volunteer.—-The section refers to prejudice to the rights of the first 
mortgagee or any other person who has acquired for consideration an interest in either 
property. This excludes volunteers. So in the Iaat illustration, if D were a grantee 
under a voluntary settlement he could not prevent C from marshalling against him. 


Funds on the same footing.—Another condition for the application of the 
equity is that securities must be on the same footing. The section deals only with succes- 
sive mortgages. A fund and a right of action are not marshalled (w). If the double 
creditor has a charge on one fund and a right pf sot off againat another fund, be cannot 
be compelled by a second incumbrancer on the first fund to abandon his charge and rely 
on his right of set off (z). 


Right of purchaser.—The right to claim marshalling is not confined to pulêne 
mortgagees. The right 4 purchasers is recognized in sec. 56. A puisne mortgagro 
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yages X and Y to B. 4 then mortgages X to C. O brings K to sale in en- 
forcement of his mortgage and himself purchases X. B then obtains an order for sale on 
his mortgage. C is entitled to require B to bring Y to sale first and realize his security 
as far as possible out of Y: Inderdawan Pershad v. Gobind Lall (1896) 23 Cal. 790. 


Right of volunteers.—It seems that a grantee under a voluntary conveyance 
may also claim the right of marshalling though the point is not settled in India. If a 
mortgage comprise both settled and unsettled estates, it will be thrown as far as possible 
on the unsettled estate (z). 


Right of surety.—A ure who has given his property as security for the debt 
may require the oreditor to resort to the other property of the debtor first (a). 


Lessee.—A lessee has no right to claim marshalling. If a mortgagee of several 
properties is exeouting a decree for sale, the leasee of one of the properties has no right 
to require that the other properties should be sold first (b). 

t 


82. Where property subject to a mortgage belongs to two or 
more persons having distinct and separate 
debt on to mortes rights of ownership therein, the different shares 
in cr parts of such property owned by such 
persons are, in the absence of a contract to the contrary, 
liable to contribute rateably to the debt secured by the mort- 
gage, and, for the purpose of determining the rate at which each such 
share or part shall contribute, the value thereof shall be deemed , 
to be its value at the date of the mortgage after deduction of the 
amount of any other mortgage or charge to which it may have 
been subject on that date. 


Where, of two properties belonging to the same owner, 
one is mortgaged to secure one debt and then both are mort- 
gaged to secure another debt, andthe former debt is paid out of 
the former property, each property is, in the absence of a con- 
tract to the contrary, liable to contribute rateably to the latter 
debt after deducting the amount of the former debt from 
the value of the property out of which it has been paid. 


Nothing in this section applies to a ato operty liable under 
section 81 to the claim of the subsequent mortgage. 


Amendments.—The first paragraph of the section was substituted by the Amending 

Act 20 of 1929. The old paragraph was :— 
“Where several properties, whether of one or several owners, are fnortgaged 
to secure one debt, such properties are, in the absence of a contract to the contrary, 
*liable.to contribute rateably to the debt secured by the mortgage, after deducting 
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from the value of esch property the amount of any other inoum 
it is subject at the date of the mortgage.” 


This amendment makes two improvements. In the first place it covers cases not 
only where several properties are mortgaged but where the mortgaged property is sub- 
sequently divided into shares held in severalty. And in the second place it fixes the date 
of the mortgage as the date at which the valuation for the purpose of contribution should 
be made (c). The words in the absence of a contract to the contrary " relate to a oun- 
tract to which the mortgagee is a party and not to one between co-mortgagors (d). 


In the third paragraph the word ““ subsequent has heen substituted for the word 
“second.” This amendment is merely consequential. 


Amendments whether retrospective.—-This section is not specilied in aec. 63 of 
the Amending Act 20 of 1929 as one of tho sections which shall not have retroapective 
effect. But the Privy Council have held that the amendments are not sais (e). 


Contribution.— Marshalling settles the rights of &ompeting mortgages, 
contribution settles the rights of mortgagors of several properties or of ka pet 

in one property. Marshalling requires that the creditor who has the means of ja nga 
his debt out of several funds shall so exercise his rights aa not to take from another creditor 
the funds which forms his only security. Contribution requires that a fund whioh is 
equally liable with another to pay a debt shall not escape because the creditor has been 
paid out of that other fund alone (. It therefore follows that such of the mortgaged 
properties as have been*sold for tho realization of the mortgage money and have thus 
contributed to the mortgage deht are not liuble to a claim for contribution ; and that 
such a claim can only bo advanced by the owners of those proporties which hate 
contributed more than their rateable share of the debt, and against thoso portions of 
the mortgaged property only, which have not contributed to the mortgage debt and 
have benefited by the salo of the property of the claimants for contribution (g). 


Illustration. 


Three brothers A, B and C mortgaged their joint property firat to D, and then 
to E. A, B and C effected a partition of the property into three shares, D brought 
a suit for sale on his mortgage and realized the amount by the sale of A's share. 4 
obtained a decree for contribution against the shares of B and C. Thereafter B and C 
redeemed the puisne mortgage to E and claimed contribution from 4. Held that they 
had no right to contribution as A's share had boen sold to satisfy the prior mortgage 
debt: Kashi Ram v. Het Singh (1915) 37 All. 101, 26 I. C. 417 (facta simplified). 


The first paragraph cnacts the general rule that if several properties whether ofpne 
or several owners are mortgaged for one debt they shall contribute rateably to ita discharge. 
after deducting from eachdperty the value of any prior inoumbrauce to which it may 
be subject. As the mortgage debt is indivisible, the mortgages may realize the whole 
debt out of only one parcel of the property mortgaged and in that case it is only fair 
that the other should be liable to contribute. To quote the words of the Privy Council. 
“if a person owning one property subject, with the property of other persons, to a 
common qnortgage, has paid off the mortgage, he is entitled to call upon the owners of 
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the other pæperty to bear their proper proportion of the b * (h). The suit for con- 
tribution is maintainable when the whole of the mortgage debt has been paid out of 
parts of the mortgaged property and it is not necessary that the whole of the cet was 
paid out of the properties of the plaintiff alone (i). 


Tho second paragraph is only an illustration of the first and assumes that payment 
of the prior incumbrance has been made in which case the amount of the incumbrance 
is deducted from the value of that property in ascertaining ite rateable contribution (j). 


Thus supposing :— 4 
; Property X is mortgaged for Rs. 200 to A 
Properties X and Y are mortgaged for Rs. 400 to........ B 


then if X and Y are each worth Rs. 500 and are sold X to C and Y to D, the contribution 
of O and D to the mortgage of Rs. 400 is in the ratio of 300 to 500, and C is liable for 
Rs. 150 and D for Rs. 250. As a consequence of this rule, the person who has paid in 
excess Qf his share or who has discharged the whole is entitled to be reimbursed by 
the others. Thus if B has rebovered the whole debt of Rs. 400 from C’s property X, C 
would be entitled to recover Rs. 250 from D by suit for contribution. 


The old section used the word incumbrance which is a term of wider connotation 
than mortgage (k). With reference to this word the Judicial Committee have held that 
if one of the properties, the subject of a second mortgage, is along with different pro- 
perties the subject of a first mortgage, the value of the property for purposes of contri- 
bution to the second mortgage-debt would be ascertained by deducting not the whole 
of the first mortgage-debt but the rateable share of that debt (I). Sir George Lowndes 
im delivering the judgment of the Board said: Where properties A, B and C are all 
made security for one mortgage, if property A is subject to a prior incumbrance jointly 
with properties X, Y and Z, their Lordships think that the rateable share to be attri- 
buted to A under the prior incumbrance must necessarily be assessed in order to 
ascertain its value for the purposes of the mortgage.” 


Two or more persons having distinct and separate rights.—These words 
are new and include not only cases where several properties are mortgaged, but also cases 
where the property becomes divided after the mortgage either by the death of the mort- 
gagor or by partition or by the sale of shares. The old section merely referred to several 
properties mortgaged. The question was raised in a Madras case (m) whether this 
covered a oase of subsequent division. The amendment answers the question, but 
even under the old section it was held that the rule of contribution would be appli- 
cable as between shares purchased from the mortgagor (n) or heirs of the mortgagor (o), 
or in cases of partition between joint mortgagors (p). | 
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Obligation not personal.—The obligation to contribute is not personal. The 
section attaches liability to the properties (g). Contribution is in proportion to the value 
of the properties and not according to the extent of the benefit the co-mortgagors ha ve 
received from the mortgage money (r). The owner of the property has an option either 
to pay his rateable share or to allow it to be realized out of the property. An order 
giving this option was made in the undernoted case (a). 


Prior incumbrance—The amount of a prior incumbranoe is deducted for the 
purpose of ascertaining the rateable contribution to a subsequent debt. But if the 
amount due on the earlier mortgago on one property exceeds the value of that property, 
it follows that the whole amount of the second mortgage is recoverable from the other 
properties (i), for the value of that property for the purpose of contribution is nil. 


The same result ensues when the prior mortgagee has realized the first mortgage by 
sale of the mortgaged property. 


Thus let us suppose that Š 
X is mortgaged to............... ee B 
and X and Y are mortgaged to C. 


If B sells X in execution f a decree on his mortgage, the whole burden of C'a mortgage 
must fall on Y. An illustration of this rule is the case of Bohra Thakur Das v. Collector of 
Aligarh (u). The mortgagor mortgaged the villago of Kachaurato Nand Kishore and 
another in 1868 by simple mortgage, shd then again mortgaged an eloven biswa share of 
Kachaura and an eight biswa share of another village Agrana to Nand Kishore in 1870. 
The plaintiffs in 1873 purchased theequity of redemption of Agrana. The first mortgagee 
obtained a decree on their mortgage and in execution purchased the cleven biswa share 
gf Kachaura. The plaintiffs then sued to redeem the second mortgage and contendod 
that as the mortgagee had purchased the eleven biswa share of Kachaura they wore only 
liable to pay a proportionate share of the debt on redemption. As to this the High 
Court said— 

“The answer to this question depends on the circumstances under whioh tho 
purchase was made. Supposing A and B are mortgagors of certain property which 
they have jointly mortgaged to C. Now if C, the mortgagee himaolf, purchases 
the equity of redemption from A, it is clear that he cannot be permitted to throw 
on B's share the whole burden of his mortgage. In such a case B's share can only 
be saddled with the proportionate amount of the mortgaged debt. But if, as is the 
case here, C's purchase was at a sale in oxecution of a decree obtained on a prior 
mortgage, the case is different. The learned Judge finds that the mortgagee 

_ bought the Kachaura property at an open sale and not subject to any charge 
ind that he must be presumed to have paid fair value for it. The case then 
stands thus.—The whole of the Kachaura property has been swallowed up by 
the first mortgage ad consequently the burden of the second mortgage falle 
entirely on the Agrana property. The owner of the latter has under the 
circumstances no right of contribution against the owner of the Kachaura 


property. 


The case went on appeal to the Privy Council (v), and their Lordships said—* As 
Kachaura Was sold and purchased by Nand Kishore in execution and part satisfaction 


arayan v. Nallemal (1942) A.M. 686 (v. B.). Sheo Det (1931) 29 All. LJ, 849, (81) 
72 Taria v. Tall“ Bahan (1981) 131 A.A. 625. i e 
(s) Bans” 2 iren 0 2 115; Æi () (1906) 28 AN. 608, 690. 9 
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of a deoree obtained on a prior mortgage of 1868, VVV 
the appellants’ contention which has not been pressed before this Board. 


Another illustration of the rule is the case of Sesha Ayyar v. Krishna Ayyangar (w). 
The faota, omitting ifrelevant details, were: 
X and Y were mortgaged to R 
and X and Z were mortgaged to.............. P. 


R executed his decree for sale on the first mortgage by the sale of X. P then sued to 
enforce his mortgage, but as X had been sold by the prior mortgagee the whole burden 
of P’s mortgage fell on Z. In this case P sought not only to realize his mortgage by 
the sale of Z, but he also claimed contribution against Y, which had been sold to D. 
This claim was not admitted and the reason given in the judgment is as follows: 


“In the present case the plaintiffs, who certainly cannot be in a better position 
than they would be if they had simply bought part of the mortgaged property 
subsequently sold unfler R's decree, had their opportunity, and they might by 
paying off the debt and saving the property from sale, have acquired a right of 
contribution secured by a lien on the other property. They would then have 
stood in a position analogous to that of one of several mortgagors who has redeemed 
the whole property and claims to take advantage of sef. 95 of the Act. But the 
plaintiffs did nothing and, therefore, no right of contribution arose and the other 
property stood free from any lien.” » 

¢ 


This passage has been criticized by Ghose as suggesting that no right of contribution 
„arises in the case of an enforced sale. But it is doybtful if the Judge meant any more 
“than that the case did not fall under the doctrine of subrogation. In Raghavachars v. 
Ven katanaraana (x) Madhavan Nair J. relying on Ramabhadrachar v. Sreenivasa Iyengar 
(y) doubted the correctness of the above passage. It is difficult to see why payment in 
cash by a puisne mortgagee to discharge the prior mortgage should be treated differently 
from discharge of the prior mortgage by sale of part of the mortgaged property in which 
the puisne mortgagee is interested. This view was expressed by Banerji in Ibu Hasan v. 
Brijbhukan Saran (z). The judgment in Sesha Ayyar's case also contains the following 


Passage: 
In our opinion seo. 82 does not justify the notion that a man who has bought 
a property which at one time was, with other property, subject to a mortgage, 
may, after the mortgage debt has passed into a decree and after the decree has been 
satisfied by the sale of that other property, be held responsible for part of the 
mortgage debt.” 


This passage was referred to in a Bombay case (a) by Chandavarkar, J., who hesitated 
ts follow it. The decision in Sesha Iyer v. Krishna has since been overruled by the Full 
Bench of the Madras High Court in Narayan v. Nallamal (b),, The Full Bench held that 
in deciding Sesha Iyer's case, the learned judges had note cient regard to the wording 


of seo. 82 even as ib stood before the amending Act of 1929. The Full Bench expressed the 


view that a second mortgagee did not stand in the shoes of the mortgagor, that he held a 
mortgagee’s interest in the property and the fact that some other person had previously 
received a mortgageo’s interest did not detract from the nature of his interest, that when a 
person agreed to lend money on the seourity of a second mortgage of a portion of the 
property he knew that the first mortgagee had the benefit of the whole of the property ; and 
that the first mortgagee, if he called in the mortgage loan, would have the right to cause 


1901) 24 107 | a 555 
9 pa e d. 718, aM w. 416. v. Yamnappa (1902) 


85. 
Ara 407, 1 A. L. J. 148, (1904 b See supra. | also Chunilal v. Srinivasa 
Re i j (1944) rer 276.. 5 
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the whole of the hypotheca to be sold and that if the first mortgagee did not cause the 
whole of the hypotheca to be sold the second mortgagee had the right to call apon the 
holder of the unsold portion to contribute his share of the principal debt. It was held, 
therefore, that when a portion of the mortgaged property was sold and the sale proceeds were 
sufficient to pay off the mortgage over the entire property, the subsequent mortgages of the 
portion sold was entitled to sue the holder of tho unsold portion for contribution whether 
he pays cash to discharge the first mortgage or not. According to tho Bombay High 
Court the principle of sec. 82 can apply where the mortgago is subsisting. It applies even 
more when the mortgage has been paid off out of some only of the properties mortgaged 
and the owner or the person interested in the propertics from which the mortgage has been 
paid off then has a right to claim contribution from the owner of other properties which 
were liable under the mortgage, but which were not called upon to pay off (c). 


Cases in footnote (d) are further instances of a prior mortgagee's sale removing 
property from the scope of a second mortgage. A puisne mortgagoo may claim for cone 
tribution in a suit for sale. Such claim is not premature (e). 


Mortgagor sells part and retains a share.—If the mortgagor sells part 
of the mortgaged property and retains part, and the mortgage debt ia realized by the sale 
of the part retained by the mortgagor, the mortgagor's share cannot claim contribution (7). 
The reason for this is clesr, for the mortgagor who has sold shares to othera cannot dero- 
gate from his grant by calling upon the others to contribute to the discharge of the 
mortgage. But if the mortgagor has sold only the equity of redemption of part of the 
property, his vendee is in the position of a co-mortgagor and the mortgagor can claim 
contribution ‘against him (9). 


Illustrations. 


° (1) A mortgages two properties X and Y to B. A sells X to C alleging that the 

mortgage to B has been discharged. Thereafter B realizes his mortgage by tho salo uf 
Y only. 4 is not entitled to contribution from C: Viswanatha v. Vengamma (1924) 
78 I.C 52, (24) A.M. 749 (facts simplified). 


(2) A mortgages 8 villages to B. A then sells his interest in 3 of the villages to C. 
B realizes his mortgage by the sale of 2 of A's villages. A is entitled to contribution 
from O: Ram Shankar v. Ghulam Husain (1921) 43 All. 589, 63 I.C. 209, (21) A.A. 323 
(facta simplified). 


The principle of contribution to the mortgage debt has recently been discussed in 
In re Mainwaring, Mainwaring v. Verden(h). The following propositions may be deducted 
from the decision of the Court of Appeal : 


(i) where the mortgagor transfers the whole of the mortgaged properties subject to the 
mortgage, the transferce may in the equity be called upon to indemnify the mort- 
gagor who may ha va to pay the mortgage debt on his personal covenant to pay the 
same. This is how We dictum of Lord Eldon in Waring v. Ward (i) was 
explained. a 

(ii) where the mortgagor transfers the whole mortgaged property but not subject to 
the mortgage, i. a., without disclosing that thore is a mortgage or representing that 


(e) Base v. Dadgowda (1942) A.B. 95, (0) Chunilal v. Sriniwas Ayyangar (1064) A.M. 


44 Bom. L.R. 15, 109 piati „ O Mig amv, Mukdi Hosein (1004) a1 Cal 
(d) Sheo Boldeo Prased v. dh pa, 78'1.C. 82, (20) A.M. 74, 


3 Ali. LJ. 441; v. 

Shateat 1981) 43 All. 42, 68 y. Huaina (1021) 

F Soman (1507) 29 Alt mi. Deed. (a) (1937) tones. 1. . 
Bahadur v. Deenandan (1018) 43 1.0. 925. | i (1002) 7 Ves. 258 at p. 887. 
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‘. the mortgage has been paid off, so far from the transferee being bound to indemnify 
the transferor, the transferor is bound to indemnify the assignee as was held in 
In re Best ( j). 


(iii) where the mortgagor transfers a part of the mortgaged property subject to the 
mortgage ahd retains the remaining properties, the prima facie rule is that the 
mortgage debt as between the transferor and the transferee should be borne 
rateably in proportion to the respective values of the items of the mortgaged 
properties. 

(iv) -where the mortgagor transfers a part of the mortgaged property without reference 
to the mortgage and retains the remaining mortgaged properties the mortgagor is 
not entitled to any indemnity or contribution as was held in In re Durby’s Estate (k). 


English rule of inverse order.—As regards persons who have purchased 
shares in the equity of redemption from the mortgagor the rule in English law is that 
the residue left with the mortgagor is primarily liable and then the share last sold by the 
mortgagor is next liable, and so backwards in inverse order of the mortgagor's sales. 
The rule is further complicated by questions of notice (I). Fortunately this rule is 
not observed in India. In Magniram v. Medhi Hoosein (m) properties X and Y were 
mortgaged to secure the debt and, subsequent to the mortgage, X was purchased at a 
private sale by the defendants subject to the mortgage and tben Y was purchased by 
the plaintiffs at an ordinary execution sale subject to the mortgage. The mortgagee 
on a decree for sale sold Y and satisfied the mortgage. The plaintiffs sued for contribu- 
tion and the defendants claimed that under the rule of inverse order the whole burden of 
the mortgage should be thrown on Y. But the rule was not Applied and plaintiff's suit 
yas decreed. e 


Not applicable to mortgagee-—Contribution is only applicable between the, 
mortgagors inter se. It does not affect the mortgagee’s power to enforce his mortgage 
against all or any of the properties mortgaged to him (n). Section 60 recognises the 
integrity of the mortgage security and the section does not empower the mortgagors to 
require the mortgagee to split his lien and distribute the debt among the mortgagors rate- 
ably (o). The mortgagee cannot, by the act of parties entitled to the equity of redemption, 
be deprived of his right to resort to any estate comprised in the mortgage—so long as he has 
not released or given it up and so long as the mortgage is legally kept alive. This principle 
was enunciated in the case of Chinnery v. Evans (p) and was followed by the Calcutta High 
Court in a case (g), where a suit on the mortgage would have been time-barred but for pay- 
ments made by the original mortgagor and it was held that the remedy not being 
time-barred the mortgage could also be enforced against a part of the property which was 
in the possession of a purchaser. This right of the mortgagee can only be curtailed under 
the equity of marshalling, either under sec. 56 or seo. 81. But the Courts have sometimes 
controlled this right by directions under the repealed sec. 88, now the Code of Civil 
Procedure, Order 34, rule 4. See the undernoted cases 


9 g 1 85 42. (p) (1864) 11 H. L. d. 115. 
Krishna Chandra v. Bhairab Chandra (1905) 

tatement of the eo DAnte 0 Are Cal, 1077: Dina Nath v. Lackmt Narain 
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3 3 1943) * 44. Shankar (1904) 26 All. 72; Inukhan v, 
1 ave M. J. 620, 201 Le La (1 4551 y win oa 
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v. Eastern 
fi Pe 12 1 Gal. 87, 145 in anga (89) A.O. B25. 
A : . A keshwar Prasad v. Mohammad Khalil-ul- 
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Mortgagee purchasing share in equity of redemption liable. The 
mortgagee, however, may become liable to contribution when he purchaess a share in the 
equity of redemption, for he then splits his security and a co-mortgagor oan redeem for a 
proportionate part. This is the principle enacted in the last clause of seo, 60, for the 
vesting of part of the equity of redemption in the mortgages ia tantamount to a discharge 
or satisfaction of a proportionate part of the mortgage debt (e); and if the mortgages 
after his purchase sues for sale of the remaining property he must give credit for a pro- 
portionate part of the debt (t), and on the other hand the mortgagor is entitled to redeem 
the residue for a proportionate part of the debt (u). In Hisheshur Dial v. Ram Sarup (v) 
the principle is stated as follows :— 

Wben the mortgagee buys at auction the equity of redemption in a part of the 
mortgaged property, such purchase has, in the absence of fraud, the effect of 
discharging and extinguishing that portion of the mortgage debt which was 
chargeable on the property purchased by him, that is to say, a portion of the 
debt which bears the same ratio to the whole amount of the debt that the value 
of the property purchased bears to the value of the whole of the property 
comprised in the mortgage. ad 


This principle has been followed in the Punjab where the Act is not in force (1). 


. Illustrations. 


(1) A mortgaged property to B. B obtained a decree for a sale on the mortgage. 
C purchased a quarter of the propesty in execution of a money decree against A. B 
then assigned the decrcesto C. The decree was extinguished pro tanto and C could only 
execute the decree for three-quarters of the amount against tho residue of the property : 
Sarju Kumar v. Thakur Prasad (1920) 42 All. 644. 68 I.C. 743. . 


(2) A mortgages a village to B and thon mortgages $ of the same village to C. C 
brings a suit for sale on his mortgage and purchases ; of the village subject to B's mortgage. 
B obtains a decree for sale on his mortgage, C pays the amount of the decree and sets 
aside the sale. C has a right of contribution in respect of 3 of B's decree : Nawbat Lal v. 
Mahadeo Prasad (1929) 51 All. 606, 116 I. C. 207. (20) A.A. 309. 


(Note that the second illustration is a case of subrogation under sec. 92 of the present 
Act. B's mortgage as to } is extinguished and C is subrogated to the rights of the prior 
mortgagee B as to $ of tho village.) 


(3) A, mortgages, properties X and Y to B. A sells X to C subject to B's mortgage. 
A then mortgages Y to D. B obtains a decwe for sale on his mortgage. D pays the 
amount of the decree and averts the sale. D in entitled to contribution against C: 
Raghavachari v. Venkatanarayana (1935) 156 I. C. 715, (38) A.M. 456. 


(4) 4, a mortgagee, purchased 4 of one of the mortgaged properties for Ra. 3,800. 
The value of that portion was Ra. 18,000. It was held that 4's mortgage debt was satisfied 
to the extent of Rs. 14. 200 he could enforce the unsatisfied portion of the debt against 
v. Kameshwar Privad (4040) 19 Pat. 524, 
190 1.C. 449, (1040) A. P. 420 ; Mt. Sadi- 
guanises v. n (1937) 166 I. C. 
770, (1037) A.O. 284. 
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$ nang eg v. A 
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V. 4 
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the other parts of the security : Suraj Narain v. Bisheshwar Singh (1940) 19 Pat. 688, 191 


I. C. 778, (1940) A. P. 420, (facts simplified). Following Doolichand v. Ram Kishan 


Singh, I. L. R. 7 Cal. 648, 8 I. A. 03 P. C. 


But if the mortgagee buys not a share in the equity of redemption but a share in 
the property iteelf he has paid a higher price and the liability to discharge that share 
of the mortgage debt is on the mortgagor and not on him. In such a case he can enforce 
the whole of the mortgage debt against the rest of the property (x). 


If there are successive mortgages of two properties to the same mortgagee and he 
realizes first the one and then the other in successive suits his first purchase is only of the 
equity of redemption and he is liable to contribution in the second suit (y). In Kali- 
prosonno v. Kamini Soonduri (z) there were two mortgages by conditional sale of several 
villages. The plaintiff purchased the equity of redemption of one village and then took 
an assignment of the mortgages. He then sought to escape contribution by foreclosing 
the first mortgage as to the remaining villages, and suing for a personal decree on the 
second mortgage. This, however, was not permitted and the foreclosure of the first 


‘mortgage was reopened and he was made to contribute to both mortgages. The case of 


Fakiraya v. Gadigaya (a) is a good illustration of a mortgagee on purchasing part of the 
equity of redemption being liable to contribution. Three fields and a house were mort- 
gaged to the plaintiff’suncle for Rs. 2,000. The uncle got a money decree against the 
mortgagor and sold the property. The fields he purchased himself and the house was 
purchased by the first defendant. The plaintiff who had succeeded to his uncle’s rights 
sued on the mortgage, and at the time of the suit the mortgage debt had increased to 
Rs. 4,000. The fields were valued at Rs. 3,600 and the house at Rs. 340. The first 
défendant was therefore liable for 340/3940 x 4000 = Ris. 346. 


In this case Fulton, J., in a dissenting judgment said that as the mortgagee had 
brought to sale the equity of redemption instead of enforcing his mortgage and bringing 
the property to sale free of incumbrance, there was an equity requiring satisfaction of the 
mortgage debt primarily out of the share purchased by the mortgagee. The sale was 
before the Act came into force in Bombay, but even if the principle of sec. 99 (now the Code 
of Civil Procedure, Order 34, rule 14) were applied, the only equity was that of the mort- 
gagor to treat the plaintiff mortgagee's purchase as of a trustee ; see note Mortgagee 
purchasing at a Court sale under seo. 60. But the defendant could not avail himself 


of this equity, for he held the house under the same title. 


It was at one time supposed that the mortgagee was accountable to the mortgagor if 
he paid less than the full value for the property. But it is now settled that even if the 
value of the property exceeds what is due on the mortgage, yet, in the absence of fraud, the 
mortgage debt is not discharged but only a portion of it which bears the same proportion 
to the whole amount of the debt as the property purchased bears to the whole property 
mortgaged (b). The fact that the N was purchased at low price does not affeot 
the case in any way | (e). 


Release by the mortgagee.—If the mortgagee releases any part of the property 


' mortgaged, he only diminishes his own security and the rest of the property remains 


(2) Gaya hp pre Tread C 881) 3 All. (b) 65 TBE kati (1920) 
2, 686 A Pes Mads 872, B, 66 LO Sarup 
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subject to the mortgage for the full mount (d). So when a part of the property mortgaged 
was acquired under the Land Acquisition Act and by consent of the mortgagors the 
compensation money was applied in discharge of an unsecured debt due by the mortgagor 


to the mortgagees subsequent tranaferees of the equity of redemption could not claim 
oredit for the amount (e). 


If the interest in the equity of redemption has been divided either by partition or 
part-sale before the release, the burden on the shares not released is increased. The hold- 
ers of such shares have a right of contribution against tho share reloased (f). This has 
already been explained in the note Partial redemption " under svc. 60. Before that 
section was amended by the insertion of the word only.“ it was generally thought that a 
release by a mortgagee of part of the property mortgaged had the same effect as if the 
mortgagee had himself bought the property released, and apportioned the mortgage 
debt (g), and that the mortgagee was liable to contribution and must abate a proportion of 
the mortgage debt (A), though of course part payment of the debt had not that effect (i). 
The reason was that the mortgagee could not roloase hirslien upon one so as to increase 
the burden upon the others without the privity and consent of the persons affected (5). 
But the obligation is not personal. The burden is upon the property and though the 
mortgagee may releage his claim, the liability of the property roleased towards 
the mortgagors of the other shares is not affected and they can enforce contribution 
against it (k). 


P ə Jllustration. 


A mortgaged a 3 anna shago to B. In execution of a money decree against A the 
3 anna share was sold and was purchased | anna by C, I anna by D and 1 anna by £. 
B sued on his mortgage and got a decree for Rs. 15,533-5-4. B ontered into a compromiso 
with C and released C’s share for Ks. 1,333-5-4 and agreed to indomnify C for any further 
sum he might be required to pay under the decree. # then brought D's aharo to sale and 
it realized Rs. 4,200. B then brought E's share to sale and it realized Rs, 10,000 and the 
mortgage was discharged. E thon sued for contribution. As C'a share had bonn released 
for leas than the rateable proportion, it was liable to contribute. £s share could not 
contribute as it had been sold. But as the sale of D's share realized only Ra. 4,200 the 
burden on the shares of C and E was Ra, 11,333-5-4, i. e., Rs. 5,666-10-8 cach. Æ had thore. 
fore a right to recover Rs. 5,666-10-8 less Rs. 1,333-5-4, i. e., Ra. 4,333-5-4, from C' share, 
Tho first Court however dismissed the suit against C and gave E a decree against B on 
the indemnity. This was wrong, as E was not a party to the agreement of indemnity. 
F appealed against the dismissal of his suit against B but not against the dismissal of his 
suit against C and so he got no relief. If E's case had been properly conducted he would 
have had a decree against C for Rs. 4,333-5-4 and C could then have sued B on the 
indemnity : Karamat Ali v. Gorakhpur Bank (1922) 44 All. 488, 67 I. C. 29, (22) A.A? 405. 
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against the remainder is not affected: Therefore if the remainder is not sufficient to 


discharge the whole debt he is still entitled to a personal decree in cases in which the 
mortgagor is personally liable (1). Calcutta decisions to the contrary (m) proceed on the 
mistaken view that by such release the mortgagee makes himself liable to contribution. 
The mortgagee’s remedy under Order 34, rule 6 of the Code of Civil Procedure is not 
impaired when he releases one of several mortgagors, for the liability for the debt in 
India is joint and several (u). 


Laches of the mortgagee.—It is no part of the duty of the mortgagee to keep an 
account of what the mortgagor himself was doing with his equity of redemption. It is 
therefore fundamentally erroneous to talk of a mortgagee who is out of time in discovering 
that an equity of redemption has been assigned as a person who is guilty of negligence or 
laches (ob. But before the Act was amended in 1929 it was said that the mortgagee 
cannot claim to throw the zentire burden upon a portion of the mortgaged 
premises because by reason of his own laches he has lost his remedy against the remainder, 
€g., by allowing the period of limitation to expire (p). In a Bombay case, Budhmal 
Kevalchan v. Rama Valad Yesu (g), the mortgage was executed in 1870 and the equity of 
redemption was sold in 1883 to the defendant and another who separated and divided it 
half and half. The mortgagee sued to recover the whole amount from the defendant, 
but did not make the other sharer a party and the suit as against him became barred by 
limitation. The Court held that he could only recovér half the debt from the defendant. 
Again, when the mortgagee omitted some mortgaged lands from his suit and included 
others that were not mortgaged, his conduct was treated as a release of the lands not 
included and it mattered not whether the mistake was intentional or not (r). These 
are erroneous decisions, and the Act as amended makes it clear that they are not law; 
for the mortgagee has a right to enforce the mortgage against any part of the security, 
and the discharge of one mortgagor by limitation or otherwise does not affect his liability 
for contribution to the co-mortgagor. 


Suit for contribution.—The extension of the doctrine of subrogation under sec. 92 
of this Act to the case of redemption by a co-mortgagor has limited the scope of suits for 
contribution. Thus if three brothers A, B and C mortgage their joint property and then 
effect partition in equal shares and A redeems the whole mortgage, then A would have 
a right of suit for contribution out of the shares of B and C for } of the mortgage money. 
But under the doctrine of subrogation enacted in sec. 92, the mortgage on A’s $ share 
is extinguished, and he is subrogated to the rights of the mortgagee, as to f. on the shares 
of B and C. It would make no difference if A instead of redeeming the whole 
mortgage paid the whole mortgage money in order to avoid a sale by the mortgagee, for 
in that case also he would, before the present sec. 92, have had a right of contribution (8), 
while now he is subrogated to the rights of the mortgagee. here would be no right 
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of contribution or of subrogation as to the 5 per cent. paid to the disappointed purobaser, | 


for that is not a charge on the property (i). 


After the enactment of sec. 92.—Cases of contribution arise only when the mort- 
gagee realizes his debt from different parcels of the property unequally, and not when 
one co-mortgagor redeems or pays the amount of tho mortgage to avert a sale. The 
liability to contribute which arises when the mortgagee realizes his debt unequally is by 
the joint effect of sec. 82 and 100 a charge, so that limitation ia 12 years under Article 
132 from the time when the excess payment was made (ul. This was so held by the 
Allahabad High Court. The point was referred to but not decided when the case went 
on appeal to the Privy Council (v). 


Before the enactment of sec. 92.—When one co-mortgagor redeemed the whole 
mortgage there were conflicting decisions as to his rights over the other shares, In some 
cases it was held that he had a charge-—on the analogy of the charge that was given 
in the old sec. 95 (w). But in a case where one of several representatives of the deceased 
mortgagor paid the mortgage debt, the Calcutta High Court held that he had no charge (z), 
but this was dissented from in a later case in which a charge was allowed when a purchaser 
of one of two properties mortgaged paid off the mortgage debt (y). The same Court 
also held that though a co-mortgagor paying off a mortgage debt had a charge, that 
charge cannot be claimed when an assignee of a mokurrari interest created by the mort- 
gagor paid off the mortgage debt (z), a distinction which is not intelligible. In some 
cases the Calcutta High Court allowed a charge as a matter of equity (a). A charge 
would not be enforcible against a bêna fide purchaser for value without notioo, but the 
Allahabad High Court nevertheless held that a redeeming co-mortgagor was entitled to 
priority over a subsequent mortgagee (b). All these cases have been rendered obsolgte 
by the extension of the doctrine of subrogation to co-mortgagors. 


Co-mortgagor omitted from the mortgagee's suit.—It inno defence that the 
co-mortgagor against whom contribution is sought was improperly omitted from the 
mortgagee s suit (c). In Shanto Chandar Mukerji v. Nain Sukh (d) the mortgagee obtained 
a decree for sale against the karta of a joint Hindu family and brought the property 
tosale. The mortgage was discharged by the price paid by the auction purchaser. Four 
sons, who were not parties to the suit, were bound by the mortgage but not by the decree. 
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The sons’ shares in the property were exempted from the sale. The auction purchaser 
was not entitled to recover any part of the purchase money from the decree holder ; 


but as he had relieved their shares from the mortgage he was entitled to a charge for 


four-fifths of the mortgage money. 


Parties.—It has been held that the claim must be preferred against each party 
liable to contribute and not against all collectively (e). However this may be, all persons 
in whom the mortgaged property is vested should be made parties to the suit (f). If apart 
from any question of non-joinder of parties, the materials placed before the Court are 
not sufficient to work out the account, the Privy Council have said that the suit should 
be dismissed (g). 


Scope of the suit.—The owner of property sold on two separate occasions may 
bring a single suit as to both sales (h). In a suit to enforce a mortgage the decree may 
settle questions of contribution between the mortgagors inter se (i). But in a redemption 
suit, the Allahabad High Court refused to determine questions of contribution between 
the holders of the equity of redemption (j). A suit for contribution is not barred by 
res judicata or by Order 2, rufo 2 of the Code of Civil Procedure on the ground that the 
claim was not included in the suit for redemption (k). This was a suit by the owner 
of one of several properties mortgaged and such a case is now not one of contribution 
but of subrogation, and there would be no subrogation until the mortgage was discharged. 
In the case of Sesha Aar v. Krishna Ayyangar (1) the facts of which are set out at p. 530, 
the Madras High Court said that if P had a right of contribution against Y, he could not 
join that in a suit to enforce his mortgage against Zs. As stated above this case has been 
overruled by a Full Bench on the main point. It is doubtful Whether this case can be 
supported on the present point as to a claim for contribytion being premature in a suit on 
the mortgage. That such a claim is not premature has been definitely held in Chunilal v. 
Srinivasa, supra. 


Questions of contribution are sometimes referred to execution proceedings (m); but 
the practice is improper (n), for a claim to contribution cannot be said to relate to the 
execution, discharge or satisfaction of the decree (o) and should be enforced by an independ- 
ent suit. 


Contribution if mortgage debt not fully discharged.—Before the enactment 
of the doctrine of subrogation it was a point of controversy whether a suit for contribution 
was maintainable by a co-mortgagor who had paid more than his rateable proportion but 
without fully satisfying the mortgage debt. A Full Bench of the Allahabad High Court 
has by a majority held that it is not (p), and this is also the view taken in Caloutta (g). 
The Madras cases are not consistent (r). Ghose suggests that there may be a personal 
claim for reimbursement, when the mortgage is not fully satisfied, but no charge until 
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the mortgage is fully paid off (s). In an Allahabad case (t) a suit for contribution was 
held to be maintainable when further realization of the mortgage decree had become time- 
barred. The new sec. 92 excludes the right of partial subrogation, and it is submitted 
that contribution when the mortgage debt is not fully discharged must also be excluded, 
for it would give rise to complications and multiplicity of actions, if claims for contri- 
butions were allowed while further realizations of the mortgage debt were pending. 


Valuation.—The section requires that the valuation of the propertics should be 
made as at date of mortgage. There was no auch express provision in the old section, 
but the Courts had held that valuation should be made as at tho date of the mortgage, 
irrespective of the price that may have been paid by a purchaser (u). This rule has the 
support of decision of the Judicial Committee who in assessing contribution to a decree 
for mesne profits assessed liability as at the date of the decree r). When a mortgagor 
died and one of his three sons sold his share of the equity of redemption to the mortgagee, 
the latter had to give credit for one-third sharo of the mortgage debt (w). In a Bombay 
case the valuation was made as at the dato of sale, but there docs not appear to have 
been a change in the value (x). In Mardan Singh v. Thakur Sheo Dayal (y) a simple 
money decree holder purchased in execution of his decree a two-thirds sharo of two 
mortgaged villages and paid off the mortgage in order to avert a mortgagee's sale. Ho 
claimed contribution on the basis of the value at the time of his purchase, but the Court 
held that the valuation should be made as at the time of the mortgage. Hence if a mort- 
gagee purchases somo items of the property mortgaged for a sum equal to the amount 
of the mortgage debt, thb mortgage will not be extinguished for the value of the portion 
purchased will be assessed as at ghe date of the mortgage (2). 1 

Contract to the contrary.— The liability to rateable contribution imposed by 
this section may be modified by the terms of the mortgage (a). If the mortgage spocifies 
one property as the primary security for the debt, the liability will be thrown ontiruly 
on that property to the exoneration of the ancillary security (b). But the description of 
a property as collateral security does not necessarily imply that it is a secondary security 
80 as to be exonerated (c). The contract to the contrary is one between the mortgagor 
and mortgagee (d), and not necessarily at the time of the mortgage (e). It waa, however, 
held by the Allahabad High Court that the contract to the vontrary is general and may 
refer to any contract such as an implied agreement between the surety and the principal 
debtor (f). In Ramabhadrachar v. Srinivasa (y), a sharer in cho equity of redemption 
sold his share in the property to the plaintiff with an indemnity bond authorizing bim to 
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proceed against other properties of the vendor in case his share was sold by the mortgagee. 
The mortgagee realized his debt by sale of the share sold to the plaintiff who thereupon 
recovered tho amount on the indemnity bond. The plaintiff was nevertheless entitled 
to contribution because the indemnity bond merely represented the difference between the 
value of the property and the value of the equity of redemption, so that the net result 
of the transaction was a salo of the equity of redemption. The right to contribution was 
therefore not affected by the indemnity bond. In Kunchithapatham v. Palamalai (h), 
a contract between a vendor and a purchaser of a share in the equity of redemption was 
held not to be a contract to the contrary ; but the contrary has been held in a Patna case (i). 
But no doubt the statutory liability could be altered by subsequent contract between 
the contributories ; or it may be altered hy subsequent decree (). 


The following case () was decided as an instance of a contract to the contrary under 
the law before the enactment of s. 92. There was a first mortgage of villages K 
and L to A, a second mortgage of village K to B and a third mortgage of village L to C. 
B enforced his mortgage by sale and purchased village K. B then paid off A’s mortgage 
of villages K and L. B then sued C for contribution as he had relieved L of the first 
mortgage. It was held that there was no right of contribution as by agreement the 
whole burden of the first mortgage had been put upon K. Under the new s. 92 this 
was a case of subrogation. B when he paid off the first mortgage was subrogated to 
the rights of the first mortgagee as against C. But as the whole burden of the first 
mortgage had been placed upon K, there was no prior mortgage of L and therefore no 
subrogation as against C. å 


The Judicial Committee have said that the statutąry liability to contribution under 
this section is not subject to any extrinsic principle (I). If there is no contract to the 
contrary the right cannot be controlled by equitable considerations. 


Illustration. 


A in 1906 mortgaged properties X and Y to B for Ra. 8,000. Various creditors of A 
attached his interest in both properties. Nevertheless 4 in May 1914 purported to sell 
X to C and left Rs. 17,000 part of the price with C to discharge B’s mortgage. Y was 
then brought to sale by an attaching creditor and purchased by D in July 1914. X was 
then brought to sale by an attaching creditor and purchased by O in November 1914. 
This sale overrode the sale of May 1914 which was contrary to the attachment. C was 
therefore purchaser of X by the execution sale of November 1914 and D was purchaser 
of Y by the execution sale of July 1914, both subject to B’s mortgage. B in 1918 
obtained a decree for sale on his mortgage for Rs. 31,939. C paid off this decree and 
claimed contribution against Y which had been purchased by D. It was held that he 
waf entitled to contribution for a rateable proportion of Rs. 31,989, although if he had 
performed in 1914 his contract with A, the mortgage might have been paid off for Rs.17,000 : 
Ganeshi Lal v. = Singh (1930) 52 All. 358, 57 LA. 189724 I.C. 911, (300 A.PC. 183. 


One debt.— There i is no liability to contribute unless the properties are subject to a 
common debt. Thus if property X is mortgaged to 4, and property Y to B, and then 
properties X and Y to C and A and B agree to give priority to O's mortgage then if Os 
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mortgage is realized by the sale of X and of Y and the surplus sale proceeds of X are 
insufficient to pay A's mortgage he has no right of contribution against B (n). 

Nor is there a right of contribution when one property is mortgaged and the other 
property is subject to a general lien for debt (n). 


Subject to marshalling.— The last paragraph of the scotion is somewhat 
but it apparently means that the right of contribution is subject to the right of 
marshalling. Thus if the owner of two properties X and X: 


mortgages X to is sf se .. A 
50 Y to si sh ig . B 
* Xand X to se ae ne CG 
i X to a T . D 


then X and Y both contribute to C’s mortgage in the proportion of their values after 
deducting from X the amount of A’s mortgage and from Y the amount of B's mortgage ; 
but under the right of marshalling D could require C to proceed first against V. This 
right of D to marshal would prevail against the right of oonkribution. 


Equal equities.—There is no liability to contribution unless the equities are equal ; 
in other words, both the properties must be equally liabio for the dobt. Ifa peraon mort- 
gages and subsequently assigns part of the mortgaged property without montion of the 
mortgage, he is not entitled to call on the assignee to contribute (o). 


. Deposit in Court. 


83. At any time after the principal money payable irt 
© power to deposit in TeSpect of any ‘mortgage has become 
Court money due on due and before a suit for redemption 

of the mortgaged property is barred, the 
mortgagor, or any other person entitled to institute such suit, 
may deposit, in any Court in which he might have instituted 
such suit, to the account of the mortgagee, the amount remain- 
ing due on the mortgage. 


The Court shall thereupon cause written notice of the 
deposit to be” served on the mortgagee, 

by aint to money deposited and the mortgagee may, on presenting a 
tition (verified in manner prescribed 

by law for the verification of plaints) stating the amount then 
due on the mortgage~and his willingness to accept the money 
so deposited in full discharge of such amount, and on depositing 
in the same Court the mortgage-deed and all documents in his 
possession or power relating to the mortgaged property apply for 
and receive the money, and the mortgage deed and all such 
other documents so deposited shall be delivered to the mortgagor 
or such other person as aforesaid. 1 
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the Court shail, before paying to him the amounts so deposited, 
direct him to deliver possession thereof to the mortgagor and at 
the cost of the mortgagor either to re-transfer the mortgaged property 
to the mortgagor or to such third person as the mortgagor may 
direct or to execute and (where the mortgage has been effected 


5% a registered instrument) have registered ah acknowle 


in writing that any right in derogation of the mortgagor's 
interest transferred to the morigagee has been extinguished. 


Amendments.—Three amendments have been made in this section by Act 20 of 1929. 
The words “ principal money payable in respect of any mortgage has become due have 
been substituted for the words principal money has become payable to indicate that 
“ payable ” means due ” iu point of time. This corresponds to a similar amendment 
in seo. 60. Again the words and all documents in his possession and power relating 
to the mortgaged property and the words and all such other documents have been 
inserted. This also corresponds to the amendment of sec. O to express the liability 
of the mortgagee on redemption to deliver up not only the mortgage deed but al] documents 
relating to the mortgaged property. The third amendment is the addition of the last 
paragraph requiring a mortgagee in possession tọ deliver possession, and to execute a 
reconveyance or give a written acknowledgment. This requisition was contained in 
rules made by some of the High Courts with referenge to this section. The validity of 
these rules had been questioned (p) but the amended section removes the doubt. 


Deposit in Court.— This section is a survival from the repealed Bengal Regulations: 
Bengal Regulation 1 of 1778 enabled the mortgagor to redeem by payment into Court, 
and Bengal Regulation 17 of 1806 required the mortgagee to make an application in 
Court if he intended to foreclose a mortgage by conditional sale, and allowed the mort- 
gagor a year's grace for redemption—see note Bengal under sec. 60. 


A mortgagor, after the mortgage money has become due and before his right to redeem 
has become barred, may either (1) pay or tender at the proper time and place the amount 
due on the mortgage under seo. 60, or (2) deposit the amount due on the mortgage unde 
seo. 83, or (3) sue for redemption under sec. 91 of the Aot (q). | 


Under the Regulations the proceedings of the Judge were ministerial (r). Similarly 
this section provides a summary procedure for redemption which is not a suit. The 
provisions of seo. 375 of the Code of Civil Procedure, 1882, now Order 23, rule 3, do not 
apply, and an agreement between the mortgagor and mortgagee that the mortgagee should 
accept the deposit as a discharge of his mortgage on the mortgagor conveying part of the 
mortgaged premises to him, is not a compromise of a suiff"ind is enforceable though not 
recorded in Court‘(s). The function of the Court being ministerial it is submitted that 
it is not for the Court to ascertain the amount due on the mortgage or the sufficiency of 
the deposit or to decide the rival claims of contending mortgagees. So in an Allahabad 
case (t) as also in a Madras case (u), and a Patna case (v), it was held that a mortgagor 
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cauld not make a deposit to the account of a mortgages and a third person. This is 
because the association of a third person would make it impossible for the mortgagee 
to withdraw the money without his consent, and it makes no difference if the mortgagor 
acted bona fide. But as a sub-mortgagee is an assignee of a mortgagee the deposit may 
be in favour of a legal representative of the mortgagee and his aub-mortgagee (w). But 
the Madras High Court has gone to the length of saying that a mortgagor should not 
deposit the money in Court if there is no dispute (x) and that he should deposit the money 
when he is in doubt as to who is the rightful claimant and that by eo doing he absolves 
himeelf from liability as to the person entitled to receive it (y). The Patna High Court 
followed the Madras decisions in the case of a deposit made to the credit both of the 
beneficial owners and the benamidar mortgagees but at the same timo held that ordinarily 
it is the duty of the person interested to find out who the mortgagee is and to make the 
deposit to his account (z). Again when one of the mortgageon was dead, the Allahabad 
High Court held that the Court was competent to inquire who were the mortgagees on 
the date of the application (a). A deposit, however, made to the account of the Estate 
of the deceased mortgagee is a good deposit, although one of the heirs may have been 
wrongly named (b). i e 


It is submitted that this is wrong, for the summary procedure under thia nection is 
not applicable to contentigus cases. For instanoe, in an Allahabad case (c) when there 
was a dispute as to who was the legal representative of a deceased mortgagee, the mortgage 
was held to be discharged although the Court had ordered the deposit to be pmid to the 
claimant with the worse title. The Flortgagor should make the doposit on account 
of the person whom he alleges to bo the mortgagee. If the mortgagee in willing to accept 
the deposit and returns the mortgage deed the Court pays him the money ; otherwise 
the deposit should be returned to the mortgagor and the parties referred to a regulare 
suit (d). The mortgagee cannot be allowed to withdraw a deposit conditionally without 
Prejudice to further contentions that he might raise. When a mortgagor succesnfully 
opposed a mortgagee's application to withdraw on such terms the opposition did not 
invalidate the deposit (e). 


Or any other person entitled.—The summary procedure for redemption is available 
not only to the mortgagor but to any person entitled to redeem under sec. 91; and 20 
a person under contract to purchase cannot make a deposit (f). A prior mortgagee 
who has foreclosed without making the puisne mortgagee a party may make a doposit 
in Court to redeem the puisne (g). In a Patna case (A) the Court said that sec. 83 deals 
with the right to deposit the mortgage money in Court and not with the right to rodeem ". 
If this means that a person not entitled to redegm may make a. deposit, it conflicte with 
the express words of the section. 


At any time after the principal money has become due.—These are the same 
words as in sec. 60 and indicate that the summary procedure for redemption is availakéo 
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only when the mortgagor's right to redeem arises. A premature deposit is ineffectual. 
. When the terms of a consent decree provided that the mortgagee was to enter into pos- 


session in default of payment of certain instalments of the mortgage money, a deposit 
after default and before the mortgagee had taken possession was held to be premature, 
and the mortgagee was entitled to take possession in spite of the deposit (i). The reason 
is that the section presupposes that the mortgagor is not exercising the right of redemp- 
tion in a manner contrary to the contract between the parties (j). A mortgage deed 
provided that the mortgage could be discharged only by payment after the expiry 
of the fruit season. A deposit made during the fruit season was not considered premature 
in the absence of proof that immediate withdrawal was made a condition for the deposits, 

for it was qulle open to the mortgagee to wait till the fruit season was over and then 
take out the money forthwith (k). 


Before a suit for redemption is barred.—If a suit for redemption is barred, the 
summary procedure for redemption is of course not available. But it is also not available 
if the mortgagee has instituted a suit on his mortgage, and in that case the deposit would 
be treated as one made under Order 24, rule 1 of the Code of Civil Procedure (l). This 
would be so even if the mortgagor had not received notice of the mortgagee’s suit (m). 
A deposit in Court pending a suit by the mortgagee was treated by the Privy Council 
as a deposit under 0. 24, r. 1 of the Code of Civil Proced 1908, in Shib Chandra v. 
Lachmi Narain (n) although the judgment of the Judicial Committee refers to sec. 83. 


In any Court in which he might have instituted such suit.— The deposit 
must be made in the same Court in which the suit for redemption would have to be in- 
stituted, i.c., the lowest competent Court within the local limits of whose jurisdiction 

othe property is situate (o). The deposit cannot be Hade in any other Court (p). 


Deposit.—The amount of the deposit must be the whole amount due on the mortgag? 
including interest (9) and the fact that the mortgagee has obtained a decree for interest 
will not justify tender of principal only (r). Sums which the mortgagee is entitled to 
tack to the mortgage money under sec, 72 should also be included (s). The deposit may 
be for more than is due on the principle that omme majus continet in se minus (t) but 
it must not be less even if the deficiency is very small (u); though a small deficiency bas 
been excused when the mortgage included penal interest and the amount due could not 
be calculated with accuracy (v). Again the deposit must not be conditional and a deposit 
acoompanied with a prayer that the mortgagee be called upon to produce certain docu- 
ments is invalid (w), unless the documents are those which the mortgagee is bound to 
produce.under the section (2). In a cace under the Regulations a deposit accompanied 
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with a threat of legal proceedings was hold to be invalid (y). A deposit gooompanied 
with a denial of the mortgage is invalid (:): but when the application making the deposit 
contained a statement that moneys were due by the mortgagoo in respect of a different 
transaction on which the mortgagor would sue after redemption, this was not a conditional 
deposit (a). The section does not provide for an inquiry by tho Court as to the amount 
due by the mortgagor to the mortgageo (b). When n defendant makes a deposit in the 
Court and then applies for its transfer to the credit of the suit, it was held that it was nota 
valid deposit under s. 83 (c). 


The deposit operates as tender as soon as the mortgagor has done all that has o 


be done by him to enable the mortgagee to take the amount out of Court, This includes 
service of notice on the mortgagee. In the case of the mortgage of an agricultural tenancy 
redeemable only on a fixed date a deposit which did not give the Court time to serve 
notice by that date was held to be ineffectual (d). 


Section 67 shows that after a valid deposit. the mortgagee cannot sue for foreclosure 
or for sale. It has been observed that after a valid deposit thore is no subsisting mortgage 
which can be enforced or redeemed (e). But this, it in submitted, in incorroot. Tho 
deposit does not per se operate to discharge the mortgage and tho relationship of mort- 
gagor and mortgagee doce not cease with the deposit (f). The deposit does not booome 
the property of the mortgagee until he has presented a petition expressing hia willingness 
to accept it and has deposited the mortgage deed in Court. Unles« these two conditions 
have been complied with the deposit cannot be attached by the mortgageo's oreditors (9) ; 
and if the mortgagee has’ refused to accept the deposit, it stands to the credit of the 
mortgagor only (4). The mere fogt of making a deposit or tender dors not merge thp 
money in the mortgaged property and the money does not ceare to be the property of the 
mortgagor (i). The withdrawal of the deposit by the mortgagee has the effect of 
discharging the mortgage (j) and the mortgagee is thereafter estopped from disputing 
the validity of the tender (k). If the mortgagee withdraws a deposit which does not 
include money apent by him under sec. 72 in payment of arrears of Government revenue 
he cannot recover it under the mortgage (/), though he might sue the mortgagor per- 
sonally for reimbursement (m). In Ram Chandra Marwari v. Rani Keshobati (n) the 
mortgagor made a deposit. of a sum which he claimed to be the whole balanco duc under 
the mortgage and it was then withdrawn by some contrivance or manœuvro by the 
mortyagee’s agent without complying with the conditions of sec, 83 and without deposit- 
ing the mortgage bond. The mortgagees then sued on their bond giving credit for the 
amount withdrawn as part payment. The Privy Council dismissed the suit, holding 
that the onus was on the mortgagees to show that their agent acted under such conditions 
that the statutory result of a full discharge bad not ensued. Rut if the mortgagee refuses 
to accept the deposit, and the plaintiff sues in redemption and obtains a decree, and the 
mortgagee then withdraws the deposit, he is not estopped from prosecuting an appeél, 
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for he has withdrawn the money in execution (o). It is submitted that this is correct, but 


in Dal Singh v. Pitam Singh (p) the mortgagee at first refused to accept the deposit, and 
then after the mortgagor filed a redemption suit and obtained a decree the mortgagee 
changed his mind and withdrew the amount pending his appeal. The Allahabad 
High Court then held that the mortgagee was not competent to prosecute his appeal. 


But it is submitted that the proceeding under sec. 83 terminated with the mortgagee s 


refusal to accept the deposit and the Court had no jurisdiction to allow the mortgagee 
to withdraw, under that section, the money which then belonged to the mortgagor. 
This has been so held by the Patna High Court (2). No doubt the mortgagee might 
with the mortgagor's consent be allowed to change his mind and withdraw a deposit or 
the mortgagor might make a fresh deposit. In a case in which the deposit was insufficient 
the Court, with the consent of the mortgagor’s pleader, endorsed payment on the deed 
and returned it to the mortgagee as discharge pro tanto (r). In another case (s) the 
mortgagor was allowed to supplement an inadequate deposit. 


If the mortgagee refuses to accept a valid deposit not only does interest cease to 
run but he must under sec. 76 (i) account for his gross receipts from the mortgaged pro- 
perty from the time when he could have withdrawn the deposit (t). See note under 
sec. 76, sub-sec. (i). The mortgagee continues in possession as mortgagee and is not a 
trespasser (u). * 

Amount remaining due on the mortgage. — This is the whole balance due on the 
mortgage inoluding interest (v) and sums which the mortgagee is entitled to add under 
sec. 72 (v), but not penal interest (x). The deposit must inchade interest for the day on 
which the deposit is made (y), but not interest from that day till the service of notice 
on the mortgagee (z). If the mortgage is a usufructuary mortgage in which profits are 
taken in lieu of interest there would be no occasion to deposit interest, and in a case 


where a usufructuary mortgagee was by the terms of his mortgage entitled to interest fot 


the period for which he was out of possession, it was held that a purchaser of the equity of 


redemption who was not aware that interest was due made a valid deposit when he 


deposited only the principal (a). 
Under sec. 171 of the Bengal Tenancy Act 8 of 1885 a mortgagee who pays money 


due for arrears of rent to avert a sale acqujres a statutory charge and such money is not 


part of the amount remaining due on the mortgage and need not be deposited (b). 


Compensation under the Malabar Compensation for Tenants Improvements Act 1 
of 1900 cannot be brought under the expression amount remaining due on the 


mortgage ” (c). 
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Notice. The deposit is not valid until notice has been served on the mortgagee or 
if he is a minor, on his guardian ad litem (d). If the mortgagor has done all he can to 
enable the mortgagee to withdraw the money, service of notice operates as tender and 
stops running of interest ce sec, 84.. Until notice is served the mortgagee's right of suit 
under sec. 67 is not taken away if he is not otherwise aware of the deposit (e). The 
amendment made in sec. 102 requires the application for issue of notice to be made 
in the Court in which the deposit has been made. 


84. When the mortgagor or such other person as afore- 


Cessation of interest. 


due on the mortgage, interest on the principal money shall 
cease from the date of the tender or in the case of a deposit, 
where no previous tender of such amount has been made as soon 
as the mortgagor or such other person us aforesaid has done 
all that has to be done by him to enable the mortgagee to 
take such amount out of Court, and the notice required by 
section 83 has been served on the mortgagee : 


Provided that, where the mortgagor has deposited such 
amount without hating made a previous tender thereof and has 
subsequently withdrawn the same or any part thereof, interest om 
the principal money shall be payable from the date of such 
withdrawal. 


Nothing in this section or in section 83 shall be deemed 
to deprive the mortgagee of his right to interest when there 
exists a contract that he shall be entitled to a reasonable 
notice before payment or tender of the mortgage-money 
and such notice has not been given before the making of the tender 
or deposit, as the case may be. 


Amendments.— The following amendments have been made by Act 20 of 1929. 
The words in the case of a deposit, where no previous tender of such amount lias been 
made have been inserted in the middle of the first paragraph, and the words and the 
notice required by sec. 8:3 has been served on tho mortgagee have been added at til 
end of that paragraph. The proviso in the second paragraph is new. Ihe words and 
such notice has not been given before the making of the tender or deposit, as the case 
may be have been added at the end of the last paragraph. The ®mencment is not 
retrospective (f). 


Cessation of interest.--A deposit under sec. 83 operates as a valid tender, but in 
regard to the cessation of interest the amendment makes a distinction, which waa not 


expressed in the old section, between (1) deposit in Court after tender ont of Court, and 
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(2) deposit in Court without previous tender out of Court. This distinction is necessary, 
as the deposit in Court is usually made after a tender out of Court has been refused 
and the deposit then becomes a judicial record of the tender. + 


If there has been a valid tender previous to the deposit which has been refused, such 
tender operates under the general law to stop the running of interest provided there is a 
continued readiness to pay (g). In such a case it is submitted that the withdrawal of the 
deposit by the mortgagor would indicate that the mortgagor was no longer ready and 
willing to pay, and interest would be payable from the date of withdrawal. This is in 
‘accordance with the general rule that a plea of tender before action is ineffectual to stop 
interest, unless accompanied by a payment into Court after action (A). 


If there has been no previous tender, the deposit in Court stops interest running 
only when the mortgagor has done all that has to be done to enable the mortgagee to take 
the amount out of Court and when the notice under sec. 83 has been served upon the 
mortgagee. 


In both cases, therefore, the effect of withdrawal is the same, and the mortgagor 

who withdraws a deposit becomes liable for interest, and it seems reasonable that if the 

mortgagor has the benefit of the money withdrawn, he should not be relieved of 
interest on the mortgage debt. 


There had been conflicting decisions before the amendment of the section. In 
Krishnaswamt Chettiar v. Ramasami (i) it was held that interest did not cease after 
withdrawal, but there were two decisions to the contrary (5), and a difference of opinion in 
a third case (k); while in Ramabhadra v. Arunachalam (|) a Full Bench of the Madras 
High Court decided that interest does not run after withdrawal, unless the mortgngee 
shows that the mortgagor was no longer ready and willing to pay. The section of 
this Act, as amended, in effect supersedes the Full Bench case and settles the law. 54 


In order that the deposit in Court should operate to stop interest running two 
conditions must be satisfied :— 


(1) The mortgagor must have done all that has to be done to enable the mortgagee 
to take the amount out of Court. 


(2) Notice under sec. 83 must have been served on the mortgagee. 


Done all that has to be done to enable the mortgagee.—If the mortgagee 
is a minor the deposit does not have the effect of stopping interest unless the mortgagor 
has procured the appointment of a guardian ad litem (m). According to the Allahabad 
High Court it is open to the person making the deposit to pay the difference of interest bet- 
ween the date of the deposit and the date of the appointment of the guardian ad litem (n). 
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Sundari (1908) 36 Cal. 34; Lal Batcha . D 73 (It was a decision on the old 


Sahib v. Argot Nara ianaswami Mudaliar section), 

` (1912) 34 Mad. 320; 55 I. C. 502; Venkat- (m) Pandurung v. 1 3 (1903) 27 Bom. 23 
rama 1 rishna Pillai Sheo Sara Ram 
(1929) 52 322, 110 TC. 844, (20) A.M. (1922) 44 An. aC 64 I. PN 413, (22) rw 
230. See note Tender under 8. 60. 


l 355: Kannu Mal v. Indar Pal (1922) 
(A) an Abdul Rahman v. Haji Noor Mahomed 44 AD. 102, 64 I.C. 907, (22) A.A. 147 on 
(1892) 16 Bom. 141, 149-150. 


1725 5 (1023) 46 All. 273, 71 1. C. 278, (28) 
(i) (1022) 35 Mad. 44, 8 I. C. 763, followed in ai v. Somu (1925) 
Debi Sahai v. Narayan Sakai (1927) 99 


— —— — —— —— 


LO, 147, (27) A.O. 108. i 1926) 48 All. 611, 96 c. 26) A.A. 

751 Velayuda Naicker v. Hyder Hussan- (1910) 668 Mat. Phi Eust i Babar Sing 

3 Mad. 100, 3 I. C. 729; Hukam ACR (1 080) 7 All. L.J. 1020, 124 I.C. 191, 
TA 161. . S 

’ (n) Kannu 15 v. Indar Pal (1922) 44 All. 102. 

(k) Thevaraya Redd Venkatarhalam (1917) 64 I. C. 607, (22) A.A. 147 on (1923 

40 Mad. 804, 97 Le. 444. 45 All. 274. 71 I. C. 278, (2204.4. 183. 


WHO MAY REDEEM. 549 


In a case decided under the old section the mortgagor made a valid deposit, which 
the mortgagee refused to accept. The mortgagor then without withdrawing the deposit 
filed a suit for redemptéon and obtained a decree. He was allowed interest on his deposit 
from the date of the service of the summons on the defendant, and this wan said to be 
in accordance with the principle of Order 24, rule 3, of the Code of Civil Procedure (o). 


Notice.—The requirement of service of notice under sac, 83 ia new and it overrules 
cases which held that it was the duty of the Court to serve notices and that it was sufficient 
if the mortgagor had applied to the Court for service of notice and had given a correct 
address (p). Service of notice must be in accordance with necs. 102 and 103, which 
provide for service on tho agent of an absent person or on the curator or guardian of a 
person under a disability to contract. 


Stipulation for notice before redemption.--Some mortgages contain u sti- 
pulation for notice before redemption after due date in order to enable the mortgagee 
to find another investment. Subject to certain exovptiona a mortgagor in England who 
redeems after due date must give six months’ notice. Ifesuch notioo is not given the 
mortgagee is entitled to six months’ interest in lieu of notice (). The right to interest 
in lieu of notice is not subject to the provisions of this section as to cessation of intereat. 


y. @ 2 . i 
Suits for Foreclosure, Sale or Redemption. 


85. [Parties to suits for foreclosure, sale and redem ptiom.] 
Repealed by the Code of Civil Procedure, 1908 (Act V of 1908), 
s. 156 and Sch. V. 6 r 


Foreclosure and Sale. 


[86 to 90.] Repealed by the Code of Civil Procedure, 1908 
(Act V of 1908), 8. 156 and Sch. V. 


Redemption. 
91. Besides the mortgagor, any of the folowing persons 


reno who may aue may redeem, or institute a suit for redemp- 
CES eee tion of, the mortgaged property, namely :—- 
(a) any person (olher than the mortgagee of the interest 
sought to be redeemed) who has any interest in, or 
charge upon, the property mortgaged or in or upih 
the right to redeem the same ; 


(b) any surety Jor the payment of the mortgaze-debt or 
any part thereof ; or 


(e) any creditor of the mortgagor who has in a suu for 
e the administration of his estate obtained a decree 


for sale of the mortgaged property. , 
(0) Subramania Atyar v. Narayanaswami (1918) 502 (mortgagee’s knowledge of deposit 
22 Kem v. Khew Koer (1063) 20 LC. 811 dra v. Smith (1893) 3 Ch. 660, 858; 
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The old section.—The above section has been substituted by the Amending 
Act 20 of 1929. The old section was as follows :— 


91. Besides the mortgagor, any of the following persons may redeem, or institute 
a suit for redemption of, the mortgaged property :— 


(a) Any person (other than the mortgagee of the interest sought to be redeemed) 
having any interest in or charge upon the property ; 

(b) Any person having any interest in or charge upon, the right to redeem the 
property; — 

(c) any surety for the payment of the mortgage-debt or any part thereof; 

(d) the guardian of the property of a minor mortgagor on behalf of such minor ; 

(e) the committee or other legal curator of a lunatio or idiot mortgagor on behalf 
of such lunatic or idiot ; 

(f) the judgment-creditor of the mortgagor, when he has obtained execution by 
attachment of che mortgagor’s interest in the property; 

(g) a creditor of the mortgagor who has, in a suit for the administration of his 
estate, obtained a decree for sale of the mortgaged property. 


Amendments.—This section has been remodelled and aménded by Act 20 of 1929. 
Clause (a) is a consolidation of clauses (a) and (b) of the old section. Clause (b) is clause (c) 
of the old section. Clause (c) is clause (g) of the old section. 


Clauses (d) and (e) of the old section have been omitted as superfluous, for the 
gardian or curator redeems as representing the mortgagor who is under a disability. 
Clause (f) is omitted as an attaching judgment creditor has no interest by way of charge 
or otherwise in the property attached (r). It is submitted that the obier dicta in Ananta- 
padmanabhaswami v. Official Receiver (s) have not altered the law as to the effect of an 
attachment. On the other hand, the editors suggest that this amendment was 
unnecessary. Although the attaching creditor has no charge, he has a right to bring the 
property to sale and as a matter of policy there is no reason why he should not be allowed 
to protect that right by redeeming a mortgage on the property. 


_ Clause (a).—This clause follows the English rule that the mortgagor and all persons 
having any interest in the property subject to the mortgage are entitled to redeem (t). 
The sub-section excludes the mortgagee because the right to redeem is exercised against 
him. The right to redeem represents the mortgagor’s interest in the property, and the 
mortgagor or any person who has any inferest in or charge upon that estate can redeem. 
The interest must be a proprietary interest (u). 


e Landlord.—The landlord of the mortgagor may redeem if the tenancy is vested 
in him on the tenant’s death without heirs (v). Ifthe tenancy is subsisting the landlord 
has no present interest and so a landlord cannot redeem a mong by an occupancy 
tenant (w). į e 


r) Frederick Peacock v. Madan Gopal (1002) (e) Tulshi Ram v. Gur Dayal Singh (1911) 33 All. 
20 Cal. 428; Zamindar of Karvetnaga 111, 7 J.C. 231 F. B., overruling Ram Dihal 


3 a NA of Tirumalai (1909) 32 Mad. v. Maharaja of Vizianagram (1908) 30 All. 
9, 2 I. C. 18; Soobul Chunder v. Russick 488 (where it was erroneously supposed 
Tall (1888) 15 Cal. 202. . 915 pi eran Waa 9 1 
asdeo mong 
(8) 46089 4. Por 134. 174-175, 142 I. C. 552, (1081), 29 All L J. 914, 186 I.C. 69, (32) 
(1082) 30 A 85 J. 474 eee aan 
(t)“ Pearce v. Morris e 5 Ch. App. 227, (1982) 80 A 
Turner A.A. 437; Sri Kanta Prasad v. Jag Sah 
AH oi á (1888) 80 Ch. D. (1924) 3 Pat. 818, 84 I. C. 203, 1250 A. P. 
zO Ganesh v. Rerum (1934) 58 Bom, 75, 35 (w) Ganpat v. Bhangi (1902) 15 C. P. L. R: 17. ; 
raa reas 1123, | 148 I. C. 1145, (34) Sha es oon eswar Dut v. B Bhuban Mohan (1 1908) 
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Lessee.—A leasee of the mortgagor has a right to redeem. Even when the le 
is not binding on the mortgagee, it has been held in England that the mortgagor's | 
bas a right to redeem (z). This has been followed in the case of a permanent tenant (y), 
an ex- proprietary tenant (z). a verumpatam tenant (a) and a tenant for a term of 
years (b). It is immaterial whether such a leaso ia valid and binding on the mortgagee (e). 


A patnidar of the whole (d) or part (e) of the property mortgaged can redeem. In 
other agricultural tenancies the right to redeem depends upon the nature of the interest 


created by the holding. If it is not a proprietary interest the tenant cannot rodoom. 


Thus a Bengal ryot cannot redeem (f), nor can a cultivating tenant in Oudh (g) Junior 
members of a Malabar Tarwad have a proprictary interest in the property, but in the 
absence of special circumstances are disentitled by their personal law from redeeming (4). 
An ex-proprietary tenant in Sir land in Allahabad has an interest which entitles him to 
redeem (i). If the succession to the tenancy is governed by statute it is the statutory 
heir and not the heir according to the personal law of the tenant who is ontitled 
to redeem (j). 


2 | 

Purchaser under s. 88, Code of Criminal Procedure.---When property subject 

to a mortgage has been attached and sold under s. 88 of the Code of Criminal Procedure 
the purchaser has a right, to redeem the mortgage (4). 


Hindu illegitimate son.—The right of maintenance of an illegitimate son in 
Hindu law is a personal right and will not support a anit for redemption (1). 


Hindu reversſoner., The interdst must be a present interest so that a reversionary 
heir in Hindu law is not entitled to redeem (m). In some cases however it has been sug. 
gested that the reversioner may redvom in case of waste or of necessity for the preservation 
of the property (n). f 

*  Co-mortgagor or purchaser of the equity of redemption.—Any of several 
oo-mortgagora can redeem (o). So can a purchaser or execution purchaser of the whole (p) 
or part of the equity of redemption (q). But a contract to purchase does not create an 


(z) Tarn v. Turner (1888) 30 Ch. D. 456 G. A. (1) Balwant Singh v. Roshan ie ee 


7 . Ambika Singh In All. 263; Roshan Singh v. 
% K 907) 20 All, 670 Venkalech v. Bhujabeli Singh (10% 22 All, 191, 27 LA. bL. 

(1933) 67 hom. 194, 35 Bom. L.R. 60, (m) Ham Chandar v. Kaliu (1008) 30 All. 407; 
142 1.C. 481, (39) A.B. 07, Mahabir Narayana Kutti v. Perhummal (1918) 
Chaube v. Dip Narain (1022) 20 All. 36 Mad. 426, 16 T.C. 206; 1 ae 5 

I. J. 976, 76 f. C. 862, (23) A. A. 140; v. Nurat Singh (1930) D Luck. 601, 1 
Shankar v. Hukumchand (1915) 14 Nag. LC. 211, (30) AO. 206; Basant 125 
L. K. 117. 47 I. C. v0. 85 vag ad . 5 a 
in v. OG : ` Usb, ; 
ay Al. I. Wa aL 6 l. OMB Chakkar Singh (1905) 8 OC. 340, which 
. was however ow: n Hasawan v. 
(a) Paya Matathil v. Koramel (1806) 10 Mad. 151. Natha (1025) 62 LC. 747, C25) AO, 20. 


VV Pandurany b. (e) Narayana Kulti v, Pachiammal (1012) 36 
Haare (3038) 144 T.C: 621, (18) A-N Sura! Singh (1080) 6 Luck. OL, 149 Le. 
44; Tan Ram v. Muna Koer (1936) 12 0 ay - 01, C. 
ß Naane Deni Lal KANGA 
a ? > A | p 4 0 á a . * 4 
(c) 4 10587 4. . 106 arain Singh , Hamzanali 3 Cal, 307, 408, 5 ry Is. 
5 < ial | Ae) 7 Mad. 423; 
(d) Kasumunniasa v. Nilratna (1882) 8 Cal. 79. ) Feriandi v. Angep (164) > 
‘ Po cay ‘ Radha Kiehun v. Hem Chandra (1006) 11 
(e) dugal ee v. Kartic Chunder (1882) Cal. W. N 496. 
ah Chunda ; zal. Nainappa v. Chidambaram (180A) 21 ° 
N Girih Chander v. Juramoni (1900) 5 Ca (9) han ka 2 4 75 1 ka k — 
3 N 7 2 Cal. W. N. 124 C. A 
ly) Kalu Singh v. Hansraj (1925) 78 I.C. 47, Chandra v. Peary Mohan (19171 22 Cal, 
(274.0, 270. W. N. BU), 44 LC 660; Sri Ranta Prasad 


c 8: Mae a93; v. Jag Sah (1924) l Pat. 818, B4 LC. 263, 
5b 18 760, i (2b) A.P, 87 „ Huthasanan Nambudri 
(i) Muhammad Husain v. Hanuman (1918) 16 v. Parameswaran (1899) 22 Mad. 200: 
All. LJ. 796, 67 LC. 861. Rugad Singh v. Bal I. (1906) 27 A 
Rom Singh v. Baldro Prasad (1932) All. L. J. 178; Shankar v. Bh (1920) 68 Bom. 
. 606, 138 LC. 552, (32) A A. 643. 353, 116 dan 328, gl) A B, 130; um, 
Alagemmal v. Sadasiva (1930) 60 Mad. v. 5 G. 646° 

nai L. J. 72, 129 LC. 47, (50 A.M. 1017. (20) A. P. 33. ° . 
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interest in or charge on the property, and a person who has merely contracted to purchase 


the equity of redemption has no right to redeem (r). An assignee of the equity of 
redemption during the pendency of the mortgagee’s suit may redeem before the sale is 
confirmed (s): and may be brought on the record for that purpose (t). A donee of the 
equity of redemption can redeem (u) and under sec. 59A all persons who derive title 
from the mortgagor are included in the term mortgagor, and therefore entitled to 
redeem, A person erroneously believing himself to stand in the shoes of the mortgagor 
and paying off the mortgage-debt was held to have sufficient interest within the meaning 


ki of the section to be subrogated to the righte of the mortgagee (v). 


Pulsne mortgagee.—A puisne mortgagee is an assignee of the equity of redemption 
and is therefore entitled to redeem a prior mortgage (w). 


. Thus let us suppose that A, the mortgagor, executes successive mortgages. as 
follows :— 


First mortgage by 4 to .. B 
Seodhd mortgage by A to . 
Third mortgage by 4 to .. D 


Now C is assignee of part of the equity of redemption of A against B and has therefore 
the right to redeem B. For the same reason D can redeem C and B. On the other hand 
B can foreclose or bring to sale A, and, as part of A’s equity of redemption is transferred 
to C and to D, B can foreclose or bring to sale C or . This is the familiar rule ‘‘ redeem 
up and foreclose down.” This clause therefore is a statement of the first part of the 
rule “‘ redeem up”. The second part of the rule is enacted in sec. 94. 

2 ) 


If the puisne mortgage is invalid, the puisne mortgagee has no right to redeem a prior 
mortgage (x). So also if the puisne mortgage is time-barred, for if the puisne mortgagee, 
has lost all remedies of foreclosure or sale on his own mortgage, he has no right to redeem a 
prior mortgage (4). 


If the mortgagor has made a tender of the mortgage money which the prior 
mortgagee has wrongfully refused, the puisne mortgagee redeeming the prior mortgagee 
will.not be liable for interest from the date of the tender (z). 


Sub -mortgagee.— As a puisne mortgagee can redeem a prior mortgage, a sub- 
mortgagee of the puisne mortgagee, being an assignee of the puisne mortgagee, can aslo 
redeem the prior mortgage (a). A prior mortgagee who has purchased the equity of 
redemption stands in the shoes of the mortgagor and can redeem a puisne mortgagee (b). 
Otherwise a prior mortgagee holds by title paramount to the puisne mortgagee, and he 
is not interested in the equity of redemption of a puisne mortgagee and cannot redeem it. 
Byt the Calcutta High Court has held that if he is made a party to the puisne mortgagee's 
suit, he may pay off the puisne mortgage in order to save the property from sale (c). 


(r) Ki Kolandaivelu (1926 i P (¥.B.). 
te 459, JA, N. 8 I. C. 3 n (120) AM, BOT, (2) Ban Pande v. Bisheshar Singh (1907) 
. (8 
hs Sheo — v. CRunni Lal (y) Rim laa Shankar Baksh Singh (1935) 
(1900) 22 41. 248. 158 I.C. 808, ee: 139. 
„ü Muhammad Masihiuliah v. Jarao (1915) (z) A. M. K. M. C v. A. K. H. L 
87 All. 226, 27 I.C. 771. Chetiyar Finn (28800 127 T C. 594, (30) 
(u) Sitaram v. Khandu (1021) 45 Bom. 105, R. 255. 
59 I.C. 480, » (21) A, (a) Ram Subhog v. NG Var Singh (1006 727, All 472 
(0) Ramkrishna v. Venkat Swami 1045), AN. Venkatanar ami mal 
175; Perumal Reddiar v 4109) Mad. . N. 908, a1 LC ie 660. 
(1946) A.M: 500; Ee ~i Chakhare (6) Mangalt Prasad v. Pati Ram „490 1 
M Bias (1987) A.M All. L.J. 360; Hassandhas v. Umah 
(w) +. Hanani (1924) 3 Pat. (1908) 28 Bom. 153; Mat. . Dhanwanéi 
485, 7 78 J C. ‘Olé, a Ra A. P. 484; Amba v. Hargobind, 
2 C 80) A.A. 6 7 (c) Bhajahart N Kad Tae 115 4 
9 € 
25, C30) A (4 200 I. C. 146, (1942) Cal, 282, 5 I. C. 148. 
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Charge.—A charge upon the property or upon the equity of redemption will give 
a right to redeem. This may be illustrated by a Madran case (d) where a mortgagor waa 
allowed to redeem although he had sold the equity of redemption, because he had a chargo 
for unpaid purchase money. : 


Clause (b).—A surety has a right to redeem as he is liable for the debt and is entitled 
on payment of the debt to avail himself of the creditor's socurities (e). He cannot of 
course redeem a mortgage for a different debt or a mortgage for one part of a debt of which 
he is only surety for another distinct part (f). This subject. is also discussed under sec. 02. 


Clause (c).—-This clause is based on the case of Christian v. Field (g) whore a plain- 
tiff who had obtained a decree for sale in a suit for the administration of a mortgagor's 
estate was held to have a right to redeem so as to get the benctit of the decree, 


Repealed clause (d).—-Before the passing of the Transfer of Property Act an 
attaching judgment creditor was not entitled to redeem (A). That right was conferred 
by the repealed clause (f) and a judgment creditor when he attached the mortgaged 
property in execution was allowed to redeem (i). In sone cases the judgment creditor 
attached property in execution of his money decree before the mortgage. n suit and brought 
it to sale during the pendency of the mortgage suit. As to this there was a conflict 
of decision as to the rigkts of the attaching creditor and his execution purchaser. The 
Allahabad High Court held that the attaching judgment creditor and the execution 
purchaser if not made parties to the mortgagee’s suit were entitled to redeem the mort- 
gagee(j). It was erroncously assumey that the attaching judgment creditor had a charge 
and that the charge inud for the benefit of the execution purchaser (k). This was 
questioned in a later Allahabad cape (/). The Calcutta (m) and Madras (n) High Courte 
held that the attaching creditor having no charge on the property was not a nocomary 
party to the mortgagee's suit and that a fortiori ho could not hand on any charge or lien 
“to the execution purchaser (m). And further that the attaching creditor's right to redeom 
was lost when the attachment was discharged either by the execution salo or by the 
mortgagee's sale (n). In a later case (0), however, the Allahabad High Court held that 
clause (f) did not apply to the redemption of a charge, and that an attaching judgmont 
creditor who purchased property which was subject to a charge during tho pendency of 
the suit to enforce the charge was bound by the decree of the charge holder. 


92, Any of the persons referred to in section 91 (other than 
the mortgagor) and any co-mortgagor shall, 
on redeeming property subject to the mortgage, 
have, so far as regards redemption, foreclosure or sale of such 


Sur. ugatlon. 


(d) Rutnam Pillai v. Kamalambal (1925) 48 v. Zamailji (1133) 144 1. C. 626, (83) AN. 
Mad. L.J. 213, 86 J.C. 703, (25) A.M. 333. 
ie ( OK TA Lari Das i 26 Al. 464 
; 869) 4 Ch. App. 204, 207 ; ad v. Bhikari Das 1464 
hai orbes ka Pa (1882) n. 1. 615: Taima Papan 3 1 All. L. 
Heera Lali v. Syud Oozeer (1874) 21 W. R. J. 89, 136 J. C. 34% (82) A.A. 306. 
347; Contract Act, ss. 140 and 141. (% Gopal Devi v. Lachhmi Shanker (1936) A. A. 
(Uf) Wade v. Coope (1827) 2 Bim. 155; Fisher, 612, (1036) A. I. J. 704, 163 T.C. 066. 
s. 1427; Bhushayya Y. Suryanarayan (m) Kiernander v. Benimadkal (1931) 58 Cal, 
(1044) A.M. 195. 598, 134 LC. 7013017 ) AC. 163 1 777 17 
ere gies Bujhe (1881) 3 All. 413 ic. c see „ 
h) Radhey Tewart v. A ; Tarakan v. Rama Ayar (1921 
% Kg, Chunder v. Rusick Lali (1868) M CHa 202, 82 LC. 121 cat) AM. 90 
15 Cal. 202. Subramanta Chettiar v. Sinnammal 980) 
(% Ghulam Hussin v. Dina Nath (1901) 28 1. 53 Mad. 881, 127 I. C. 624, (80) A.M. 80 
467; 


Sectharamaya v. a overrul Sestharomeya v. Venkatana- 
ramayye (1914) 37 Mad, 418, 15 I. C. 834. rayya (1914) 37 Mad” 418, 16 LC, 934. 


9 
"AA v. Fakiruddin (1917) 80 All. 38e, (o) Matiub Hasen v. He. Raleati (1933) 167 
iW T e 100 followed in Chhapuntal Hiralai LC. 502, (20 A.A. 934. = 
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property, the same rights: as the mortgagee whose mortgage he 
redeems may have against the mortgagor or any other mortgagee. 


The right conferred by this section is called the right of 
subrogation, and a person acquiring the same is said to be sub- 
rogated to the rights of the mortgagee whose mortgage he redeems. 


A person. who has advanced to a mortgagor moneij with which 
the mortgage has been redeemed shall be subrogated to the rights 
of the mortgagee whose mortgage has been redeemed, if the mortgagor 


Bas by a registered instrument agreed that such persons shall be so 


ated. l 


| Nothing in this Section shall be deemed to confer a right 
of subrogation on any person unless the mortgage in res rect of 
which the right is claimed has been redeemed in full. 


Amendment.— This section is new and was inserted by the Amending Act 20 of 1929. 
The word “ subrogation ” was not even mentioned in the Act before its amendment in 
1929;. but in conjunction with the principle ‘‘ redeem up and foreclose down” the 
doctrine of subrogation was imperfectly expressed in the repealed secs. 74 and 75 of this 
Act and in Order 34, rule 11, of the Code of Civil Procedure, 1908, as originally enacted 
‘These were as follows :— i 


Section 74.—Any second or other subsequent mortgagee may, at any time after the 
amount due on the next prior mortgage has become payable, tender such amount to the 
next prior mortgagee, and such mortgagee is bound to accept such tender and to give 
a receipt for such amount ; and (subject to the provisions of the law for the time being 
in force regulating the registration of documents) the subsequent mortgagee shall, on 
obtaining such receipt, acquire, in respect of the property, all the rights and powers of 
the mortgagee, as such, to whom he has made such tender. | 


Section 75.— Every second or other subsequent mortgagee has, so far as regards 
redemption, foreclosure and sale of the mortgaged property, the same rights against the 
prior mortgagee or mortgagees as his mortgagor has against such prior mortgagee or 
mortgagees, and the same rights against the subsequent mortgagees (if any) as he has 
against his mortgagor. | 

Code of Civil Procedure, 1908, Order 34, rule 11—Where property is mortgaged for 
successive debts to successive mortgagees, any mesne mgrtgagee may institute a suit 
to redeem the interests of the prior mortgagees and to foreclose the rights of those that 
are posterior to himself and of the mortgagor. | 


` The maxim “‘ redeem up and foreclose down, which was enacted in Order 34, rule 
11, of the Code of Civil Procedure, is a matter of substantive law and was ouj of place 
in a code of procedure. Again secs. 74 and 75 were badly drafted. It might be supposed 
from the wording of sec. 74 that a puisne mortgagee could only redeem the next prior 
mortgagee (p), but sec. 75 made it clear that that was not the meaning to be attached 
to the section. Again sec. 75 referred to rights only and not to liabilities. A puinne 
(x) Chhote Lal v, "Bansidhar (1926) 24 All. Duber v. Ram Sahai (1028) 70 I. C. 686% 
I. J. 570, 95 I. C. 998, (26) A.A. 658; (24) A. O. 56. 
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mortgagee has a right of redemption against a prior mortgageé but is also subject to the 
liability of foreclosure and sale by the prior mortgagee. Sections 74 and 75 and Order 
34, rule 11, of the Code of Civil Provedure have now been repealed. The present section 
gives a full and extended expression to the doctrine of subrogation ; while the maxim 
** redeem up and foreclose down is involved in news. #1 and v4. As already explained, 
the right of a puisne mortgagee to redoem a prior mortgagee, i. e., to lem up, follows 
from the rule enacted in sec. 91 that any person having an interest in the equity of ro- 
demption may redeem. Again, under sec. 94 a merne mortgagee han the same right 
against mortgagee’s posterior to himself as he has against the mortgagor, i. e., he may 
foreclose down. 


To entitle one to invoke the equitable right of subrogation under the Act 
as it stood before the amendment of 1929, hu must either occupy the position 
of a surety of the debt or must have made the payment under an agreement with the 
debtor or creditor that he should receive and hold an assignment of the debt as scourity 
or must stand in such a relation to the mortgaged premises that his interest cannot other. 
wise be protected. Thus a mere stranger who had lent mony to the mortgagor to rodeon 
the mortgage debt but who was neither a surety of the debt nor interested in tho property 
had in order to succeed on the equitable doctrine of subrogation to prove that there was 
an agrecment between him and the debtor or creditor that he should receive and hold an 
assignment of the debt as security. After the amendment of the Act the right of subroga- 
tion can be claimed by the lender under seo. 92, para 3, only if the mortgagor has in a 
registered instrument agreed that he should be so subrogated. The right van no longer 
be claimed or granted as peſore, on aħy slight evidence or what may be described as the 
semblance of an agreement (g). 


Amendment whether retrospective. Soo. 92 is not specified in acc. 63 of the 
Amending Act 20 of 1929 as not having retrospective effect. The Allahabad, Bombay 
“and Calcutta High Courts and the Oudh Chief Court have held that it has retronpective 
effect (r). But the Madras, Rangoon and Patna High Courts have held that it has not 
retrospective effect (4). In a later Full Bench decision the majority of the judges of the 
Patna High Court haa held that sec. 02 has retrospective operation in rogard to trans- 
actions effected before Ist April 1930 except in cases pending on that day and excopt 
as to rights and liabilities arising before Int July 1882 when the Transfer of Proporty Act 
came into force (t). If a suit has been decided in the original Court before the enactmont 
of the section the Nagpur Court has held that the previous law must be applied in the 


appeal (u). 

Scope of the section.—-The first paragraph of the section deals with subrogation by 
operation of law and the third paragraph with subrogation by agreemont. The Nagpur 
High Court holds that tho first paragraph is not subjoct to the third paragraph (v). 
According to the Allahabad High Court two paragraphs do not overlap and they gre 


(a) Lala Manmohan v. Janki Prasad (1046) A. T. sudin v. Haidarali (1945) A. C. 194, 43 
C. 23, 72 LA. 30. n ; CWAN. 104. | . 
(7) Totaram v. Ram Lal (1932) 54 All. 897. | (a) Peas er * Gosteearere | 1) C. 
1932 All. L.J. 627, 139 I.C. 107, ('32) | 2 na (188% ib Pat. ae 155 
r ira I. C. 602, (84) A.P. 127 ; Bank of Chettinad 


S gi Kan ngah tank v. Maung Aye, 958,(1088) 177 I. C. 760, 
Dutt (1948) 203 I.C, 285, (1942) A.O. 449 | |, Nia J V, art Tat (1840) 19 Pat. 762, 
(F. B.) ; Subraya v. Tunmanna (1938) AL. | 180 LC. 513, (1040) 4.7 385 (P. 


5089 i F. B;.) 
ng tint v. Sha e 1. (1043 a 227. | ace ako Jtamdayal v. Ohakrapani (1984). 
44 Bom. L.E. 415, I. C. 202; Mangal | (u) Lakmi Chand v. Janardhan (1932) 141 LO. 
Sen v. Kewal Rom (1940) A.A. 75, 187 144, (32) A.N. 164. b 
I. C. 274 ; Chami. 7. Lakedwichand 1040) (e) J pol v. Nanakram (1935) 161 T.C, 
A.A. 237, (1940) All. 141, 188 T.C i 1, (1986) A.N. 32; Taibai v. Wardss- 
- (1040) A.L.J. 234; KundaAlal v. Faqir | rao (1937) 172 T.C. 148. (1937) ALN, 87% 
“ee aten 1988) A. O. 127 p Hira S v, : (EBJ): Leak 1182871 (1940) 
an Jai (1987) A.A. 586 (F. B.); N. sa TC. 417, (1940) X. P. 620. 2 
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8. 92 mutually exclusive (w). See below note: Advance to pay off a mortgage.” The 
o principle of subrogation as embodied in the section applies to the Punjab (zx). 


Subrogation.—Subrogation means substitution, for the person redeeming is sub- 
| stituted for the incumbrancer whom he has paid off.(y). Subrogation is either con- 
ventional or legal {z). 


It has been said that subrogation is conventional when there is an agreement, express 
or implied, that the person making the payment shall exercise the rights and powers of 
the original creditor (a), and that very slight evidence is sufficient to establish such an 
agreement (b). An agreement of subrogation seems to have been presumed in Dino- 
bundhu Shaw v. Jogmaya Dasi (c) and in Jagathdhar v. Brown (d). But the law as to 
conventional subrogation has been amended by the third paragraph of thissection which 
requires (1) that the agreement of subrogation should be in writing, and (2) that the 
writing should be registered (e) see note infra ““ Advance to pay off a mortgage. 


Legal subrogation, or subrogation by operation of law, arises when a person, who has, 
in the property, an interest of his own to protect, discharges a prior incumbrance (f). 
Subrogation by operation of law rests therefore on the same equity of reimbursement as 
is enacted in sec. 69 of the Indian Contract Act, that “a person who is interested in the 
ayment of money, which another is bound by law to pay, and who therefore pays it, 
15 entitled to be reimbursed by the other.” Such a payment sometimes carries with it 
an equitable charge (g). Hence there may arise : 
(1) A personal right of reimbursement. 
(2) An equitable charge. ' 
(3) Subrogation by operation of law. 


Personal right of relmbursement.—This arises in cases to which sec. 69 of the 
Indian Contract Act applies—see Pollock and Mulla’s Contract Act, 6th Edition, p. 382. 
‘The right of reimbursement under sec. 69 of the Contract Act is personal, while the right" 
of subrogation affects the property (h). An officious or voluntary payment carries 
with it no right of reimbursement or of subrogation. This was settled by the Privy 
Council in the case of Ram Tuhul Singh v. Biseswar Lall (i) where their Lordships said— 
„It is not in every case in which a man has benefited by the money of another that an 
obligation to repay that money arises. The question is not to be determined by nice 
considerations of what may be fair or proper according to the highest morality. To 
support such a suit there must be an obligation, express or implied, to repay. It is well 
settled that there is no such obligation in the case of a voluntary payment by A of B's 
debt. Again in Gurdeo Singh v. Chandrikah Singh (J) Mookerjee, J., said—‘ That 
principle is, that subrogation, as a matfer of right, is never applied in aid of a mere 
volunteer. Legal substitution into the rights of a creditor for the benefit of a third person 
takes place only for his benefit, who, being himself a creditor, satisfies the lien of 
a prior creditor, or for the benefit of a purchaser, who extinguishes the encum brances 
upon his estate, or of a co-obligor or surety, who discharges the debt, or of an heir, who 
pays the debt of the succession. Any ono, who is under no legal obligation or liability 
to pay the debt, is œ stranger, and, if he pays the debt, he is a mere volunteer.” 


(w) Hira Singh v. Jai Singh (1987) A.A. 588, (e) kshimchand (1940) A. A. met 
(1987 1 0 (F. B.). 415400 Ali. 147, (1940) A. L. J. 234, 188 I. C 
(z) Sram haiji am (1941) A.L. 53, 328. 
2 P. L. k. 818 104 I. C. 297, (J) Gurdeo Singh v. Chandrikah Singh, supra; 
(y) Balehané v. Hatanchand (1942) A. N. 111, Bisseswar Prosad AN Lala Sagnam Singh 
(1942) Nag. 308: Man Mohan v. Janki A (1907) 6 Cal. L.J. 1 
1945) A. Pc, 28, 72 I.A. 39. 3 2 nk shah v. Jat Singh (1987) A.A. 588. 
(z) ,Gurdeo VV Singh (1900) 36 ) M. 5. ( art v. Pita nhelal (1984) 148 I. C. 


Gurdeo 3 r, ., 41555 Singh (i) asi 25 S Wei, 30 155 2 I. A. 131, 148: Raj ; 
old, etc. 11 85 1 Ch. 440, 468. r Singh v. Nar Singh (1941) A. bl. 


1502 729 Cal 20 * 
éa) 1806 33 Cal. 1165111 Ci (j) (1909) 36 tal. 198, 210, 1 I. C. 913. "| 
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This principle was followed in an Allahabad case (T) where the plaintif purvhased 
property from a minor and discharged a prior mortgage. The minor's sale was invalid 
and therefore the plaintiff was treated as a volunteer, and neither subrogated to the rights 
of the mortgagee, nor held entitled to reimbursement. In cases to which sec. GA of the 
Indian Contract Act applies the right of reimbursement is available even though there be 
in addition an equitable charge or an assignment. of the securivy by subrogation (1). 


Equitable charge. — The equitable charge is analogous to a salvage lien in maritimo 


law but differs from it in that it is not available to a volunteer. The doctrine of salvago. 


lien was recognized by the Privy Council in Nugeaderchunder Ghose v. Sreemulty 
Kaminee (m) where their Lordships said in the case of u mortgagee paying revenue to 
prevent a taluq from being sold that they would find it difficult to come to any other 
conclusion than that the person whe had such an interest in the Talook aa entitled him 
to pay the revenue due to the Government, and did actually pay it, was thereby entitled 
to a charge on the Talook as against all persons interested therein for the amount of the 
money so paid.” Again in Dakhina Mohan Roy v. Saroda Mohan Roy (n) a person iu 
possession under a decree of a Court paid money to preventer sale of the estate for arrears 
of revenue and was entitled to reimbursement even though the decree was afterwards 
set aside. Tho Judicial Committee said thut the claim was in the nature of 
salvage, and that the lay relating to sales for arrears of Government revenue recognise 
an equity of repayment in the case of a person who not being a proprietor pays the Guvern- 
ment revenue in good faith to protect a claim which turns out to be unfounded, 
But this doctrine is said to havo been repudiated in England in the case: of Faleker v. 
Scottish Imperial Insuraace Company (o). This was a case in which a mortgagor was 
claiming against his own mortgages u charge for premiums paid by him and has no 
bearing on claims made against a mortgagor or one of several mortgayors in respect Uf 
payments made to protect the property. But this supposed repudiation has influenced 
* the Caloutta, Allahabad and Bombay High Courta, but nut the Madras High Court. Thus 
when one of the two co-sharers in a revenue paying estate pays the wholes revenue to save 
the estate, he is entitled to a charge on the share of the defaulting purchaser in Madras (p) 
but not in Calcutta (q), Allahabad (r), Patna (4), Rangoon (t) or Bombay (u). The law 
on this point is therefore unsettled and there is no clear line of demareation showing 
when the personal right of reimbursement carries with it also an equitable charge, 


Subrogation by operation of law. -The distinguishing feature of subrogation 
is that the incumbrance that is paid off is not extinguished but is treated an kept alive 
and assigned to the person making the payment. But just as thero is no clear line of 
demarcation showing when the charge comes to the assistance of the personal right of 
reimbursement, so until this section was enacted there was no clear line of demarcation 
between cases of equitable charge and cases of subrogation. 


In the case of a mortgage before this Act was passed the Privy Council applied che 
English equitable rule of intention to a puizne mortgagee paying off a prior mortgage. 
This was the case of Mohesh Lal x. Mohunt Buwan Das i. The facts were these: 


TE Shiam Lal y. kam Pieri (1000) 32 All. 25. — Dyer fam 
(k) meer Ram FPiari (1900) 3 17 (1048) AM 117 | 10 tad 44, 80 
ec ica f 1927) 54 A. I. W. 20. (1943) 2 M. 1 J. 24. 
N mn 424, 101 Lee 1m (2744 300. ; (% Kinn Ram Dar v. Mozaffer (uni 16 Cal, 
im) (1687) 11 M.LA. 241. 2. 200. | 
2 21K 2 ir) Seth Chitar Mal v. Shib Lat (1802) 14 All, 
3 (ised) 34 Che . 2d. „ 21 F. l.: Munni Bibi Ten. Nath 
{p} Sedhagiri vo Phu (iss?) 11 4 . Ne fy All. L. J. 63, 146 1.0, 66, () 
Srini e i 1893) 17 y 5 . A.A, 4. 
5 * N ) v. Setrucherla 1 HBhuneahwari Kuer v. Manir Khan 4 7 
(1902) 26 Mad. 6686 F. B.: 4layakammal Pat. 613, 111 J. C. 86, (28) A. P. 641. 
v. Subbaraya (1905) 28 Mad. 40%: Amman (t) T Khwe Hwe V. Maung Thank Kya (1988) 
Pariyayi v. Pakran Haij (1913) 36 Mad. „ Bang. 700. 113 I.C. a 28) A.B. 278. 
« * 403, 15 I. C. 262; K ota (a) Shirraa v. Pt anz) 437. 


À s d ; 
(1926) 49 Mad. L.J. 117, 80 Le 551. NAN ir) (1483) 9 Cal. O68, 10 T.A. 62. 71. 
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8. 92 Manguldas in 1869 mortgaged to Lakshmi Narayan one village belonging to himself 
and three villages belonging to a religious institution with authority from its head, the 
Mohant. Three years later in 1872 he raised money by a mortgage of the same villages 
to Mohesh Lal without authority from the Mohant, and paid off the mortgage to 
Lakshmi Narayan. Mohesh Lal sued on his mortgage and was resisted by the Mohant, 
the real owner of three of the villages. Mohesh Lal then sought to rely on the first 
mortgage to Lakshmi Narayan which had been paid off with his money—in other words, 
to be subrogated to the rights of the first mortgagee. The Judicial Committee dis- 
allowed this, as Mohesh Lal had not contemplated the event of Manguldas not being the 
proprietor of the estate and could not therefore have intended to keep alive the mortgage 
to Lakshmi Narayan. Their Lordships said It must be presumed that when the 
plaintiff lent the money to Mangal to pay off the mortgage, he lent it upon the security 
expressed in the bond, and for which he stipulated. Equity cannot give him an 
additional security because the security relied upon turns out to be bad, as regards a 
portion of the lands included in it.” 


In another case of a mortgage before the Act, the Privy Council applied the doctrine 

of subrogation to a purchaser of the equity of redemption. This was Gokuldas y, 
Puranmal (w). Gokuldas, a creditor of the mortgagor, purchased the equity of redemption 
46 a salo in execution of a money decree and got possession. Me then paid off a prior 
mortgage but was sued for possession by a puisne mortgagee. But it was held that he 
was subrogated to the rights of the prior mortgagee whom he had paid off and that he 
could not be dispossessed unless he was redeemed. ,Here again the Privy Council applied 
the equitable rule of intention. In the course of their jud gment they said The obvious 
question to ask in the interests of justice, equity and good conscience is, what was the 
intention of the party paying off the charge. He had a right to extinguish it and a right 
“to keep it alive. What was his intention? If there is no express evidence of it, what 
intention should be ascribed to him? The ordinary rule is that a man having a right to 
act in either of two ways shall be assumed to have acted according to his own interest.” 


The Act recognized the equitable rule of intention in sec. 101 in connection with the 
rule of merger when the owner of an incumbrance acquires full ownership, but made no 
provision for its application to cases of subrogation. The only case of subrogation pro- 
vided for was the one case of a puisne mortgagee redeeming a prior mortgage, and under 

oe seo. 74 of the Act he was subrogated to the rights of the prior mortgagee irrespective 
3 of any question of intention ; and it has been expressly held that no question of benefit or 
intention arises under sec. 74 when a puisne mortgagee redeems a prior mortgagee (2). 
So that if Mohesh Lal’s case had been decided under the Act, the decision would probably 
have been different, for Mohesh Lal as puisne mortgagee would have been subrogated 
to the rights of the prior mortgagee and would have been entitled to use the prior mort- 
gagi as a shield against the Mohant. Again the old sec. 95 confused subrogation with 
equitable charge in the case of redemption by a oo-mortgagor. This subject is dealt 
with in detail in the commentary on sec. 95. There was np provision for the subrogation 
of a surety, nor forethe subrogation of a purchaser of an equity of redemption. These 
defecta have been rectified by the amendments made by Act 20 of 1929. 


| Cases of legal subrogation occur in four ways— 
(1) A puisne mortgagee redeeming a prior mortgagee. m 
(2) A co-mortgagor redeeming the mortgage. 
‘ (3) The mortgagor’s surety redeeming the mortgage. 
(4) A purchaser of the equity of redemption redeeming a mortgage. 


c N Ir v. Govindayyar (1923) 70 To 


(w) (1884) 10 Cal, 1085, 11 I.A. 126, 138. 13) A.M. 349. 
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Where the puisne mortgagee redeems.— Before the Act the subrogation of a 
puisne mortgagee paying off a prior mortgageo was determined under the rule of intention. 
Thus in a Madras case (y) a third mortgagee paid off the firat mortgage in ignorance 
of a second mortgago represented by a registered decree, and he was held entitled to a 
first charge on the ground that he must be presumed to have intended to keep the first 
mortgage alive in accordance with the ruling of the Privy Council. Rut in a Bombay 
case (z) the plaintiff paid off a prior mortgage and retained tho title deoda becoming 
an equitable puisne mortgagee, vet it was held that he was not subrogated to the prior 
mortgagee as that mortgago had not been assigned to him. ‘The Act did not apply to 
the case, but under the Act, even before the amendment, he would have been subrogated. 
According to the old sec. 74 a puisne mortgagee redeeming a prior mortgagee wan always 
subrogated (a) unless ho was under covenant to discharge the prior encumbrance (b). 
The next case before the Privy Council of redemption by a puisno mortgagee 
seems to have been a case of conventional subrogation and not of subrogation 
by operation of law. This was the caso of Dinobundhu Shaw v. Jogmaya Dam (e). 
Property was mortgaged first to A and then to B and then attached by an exooution 
creditor of the mortgagor. The mortgagor raised money bÊ a third mortgage to C which 
contained tho following clause: - I promise that after repaying the money due on the 
aforesaid two mortgages I shall cause a reconveyance of those properties to be executed 
and registered, and shall®make over to you the mortgage decds which I shall get back." 
The mortgagor paid off the mortgages to A and to Band handed the reconveyanoes to O. 
C was unaware of the attachment but the Privy Council held that there was no intention 
to extinguish the two mortgages to & and to B and that the mortgagor paid his debts 
in pursuance of an agreement with C for the benefit of C and not for tho benefit of the 
attaching creditor. The case seams therefore to be one of subrogation by agrecmegt 
rather than by operation of law. But if the case bn considered aa one of subrogation by 

Operation of law, i.e., if thero was no agreement with tho mortgagor and the payment 
be treated as made by the puisne mortgagee, the conclusion in consistent both with 
sec. 74 and the rule of intention. 


The last case of subrogation of a puisne mortgagee decided by the Privy Council 
was the case of Mahomed Ibrahim Hossein Khan v. Ambika Persad Singh (d) whore the 
tifth mortgagee paid off the first mortgagee, and as there wero three intervening mort» 
gages the Privy Council held that be must have intended to keep it alive and w stand 
in the place of the first mortgagee. 


Both the Privy Council cases of Dinobundhu Shaw v. Jogmaya Daai (c) and Mahomed 
Ibrahim Hossein Khan v. Ambika Persed Sinch (d) were decided after the Transfer of 
Property Act, but no reference was made to the Act. 


The following are some typical instances of the subrogation of a puisne mortgages 
decided under the repealed sec. 74: ° 


6 
(1) 4 mortgaged his property by simple mortgage to B and then by usufructuary 
mortgage to C. C redeemed B's prior mortgage. A's equity of redemption was purchased 
in execution of a money decree by D. D sought to recover possession from ( by redemption 


(y) Gangadhara v. Siraruma (1884) 8 : 148 I.C. 311. (24) A.M. 227; J 
5 ako Ghanaya v. Pandu G (1606) Prasud v. Chunilal (1940) A.A 


(1940) All. 580. (1940) A. L. J. 511, 1 Tc 

(2) Khushal v. Punasmchand (1497) 22 Rom. 164 347. 
(a) Nagayyar v. Ag wi 1923) 701.C. 286, (b) Said Ahmad v. Raja Bahadur M ahesh (1 982) 
23) A.M. jakat v. Kunwar & Luck. o: Sp I. C. . 1420 A. O. 255. 


4.0. 814; Beppu y 64 lg. 1. hy 
. Ayyar & Co. (1984) 64 Mad. I. J. (% (1912) 39 val. ps 30 1. A. 68, 16 1. C. 400. 
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of the usufructuary mortgage. Held that D was not entitled to recover possession 
unless he redeemd both mortgages : Kirat v. Debs Singh (1904) 27 All. 308 (facts simplified). 


(2) A mortgaged his property first to B, then to C, and then to D. D paid off B 
and brought the property to sale by suit on his own mortgage. The auction purchaser 
could set up B's mortgage as a shield when C sued to enforce his mortgage: Matilal v. 
Banwarilal (1900) 32 All. 138, 5 I. C. 132. 


(3) A mortgaged his property first to B, then to C, and then to D. The mortgage 
to D recited that there were no prior encumbrances except the mortgage to B. D dis- 
charged B's mortgage by a payment of Rs. 1,830. Although D was not aware of the 
mortgage to O he is subrogated to the rights of B and is entitled to priority over C in 
respect of the sum of Rs. 1,830: Pandit Durga Missir v. Baijnath Saran (1929) 8 Pat. 
360, 118 I.C. 730 (29) A. P. 325; Krishnamurthy Chettiar v. Sathappa Chettiar (1933) 
56 Mad. 517, 64 Mad. L. J. 523, 143 I. C. 780, (33) A. M. 398. Other instances are cited 
in foot-note (e). 

If the puisne mortgage is collusive or fraudulent there is of course no subrogation (f). 
If the mortgagor has sold the dquity of redemption before executing the puisne mortgage, 
the latter is not entitled to subrogation (g). An attachment renders a subsequent aliena- 
tion void only so far as it prejudices the attaching creditor, and if there is no prejudice, 
a puisne mortgagee (by a mortgage subsequent to the attacHment) can claim to be 
subrogated (A). 

Subrogation was refused under section 74 in the undermentioned cases on the ground 
that the section implied a tender by the subsequent mortgagee on his own account and 
not as an agent of the mortgagor (i). But it would be otherwise under the present 
section. There can be subrogation more than once. If C by redeeming off A can be 
subrogated to his right, there is no reason why D by paying off C cannot be substituted 
to the same right, provided the security of A is legally alive at the time (J). 


It is a mistake to suppose that a new charge comes into existence with the decree 
and that a puisne mortgagee who discharges the decree of a prior mortgagee is subrogated 
to the position of decree holder. The fact that a decree has been passed makes no differ- 
ence and the puisne mortgagee is subrogated to the rights of the prior mortgagee even 
though the debt has merged in the decree (b). This is well illustrated by a case of re- 
demption by a co-mortgagor. The prior mortgage was by A and B to C and the puisne 
mortgage was by A alone to C. C realized the puisne mortgage by sale and bought 
the property himself. C then obtained a decree on the prior mortgage, this decree 
being of later date than his decree on the puisne mortgage. A paid off the later decree 
on the prior mortgage and had priority over C. It was the date of the mortgage, not 


(g) Apaji v. Kavji (1882) 6 Bom. 64. 


(h) Dinobundhu Shaw v. Jogmaya, Dasi (1901) 
29 Cal. 154, 29 I. A. 9; Jamil-un-nisea v. 


(e) Parvati Ammal v. Venkatarama UPES 3 | 
Mad. L. J. 316, 81 I. C. 771, (25) A 
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(as) 155 I.C. 285, (30) lip Na 
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Vath (1988) 37 Cal. W. N. 118, 145 I.C. 

205, (88) A.C, 489: Pal Singh v. Sundar 
Sing; (1088) 145 I. C. 719, (38) A. L. 1000. 
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L.J. 180, 9 I. C. 189; Kandasami v. 
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1219; Shafiq Khan v. Samt Ulah 

(1980) 52 All. 139, 1231.0. 101, (29) A.A. 
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the date of the decree that determined priority (1). A mortgagee who has obtained a 
decree for sale which he has not executed may use the mortgage aa a shield even after 
execution of the decree has become time-barred. In the picturesque language of a 
Nagpur Judge because the mortgagee can no longer wield his mortgage as a sword, it 
does not follow he cannot use it as a shield to protect his own interests (m)“. In an 
Allahabad case (n) a pujane mortgagee paying off u decree obtained by a prior mortgagee 
was held to be entitled to a charge only. But this was a case of subrogation ae pointed 
out by the Patna High Court (v). 


Although the repealed ser. 89 professed to extinguish the equity of redemption after 
a decree absolute for sale, yet when a puisne mortgagee discharged a decree absulute 
for sale obtained by a prior mortgagee he was subrogated and entitled to priority over 
mesne mortgages (p). 


Where co-mortgagor redeems.—A co-mortgagor redeeming a mortgage is a 
simple case of subrogation (q), for a co-debtor is a principal debtor in respoct of his own 
share and a surety in respect of his co-debtor'y shares, and when a surety haa paid the 
debt he is entitled to avail himself of all the creditor's se@urities (r). In Jagan Nath 
v. Abdulla (e) there was a prior mortgage by 4 and B and a puisno mortgage by A. A 
paid off the prior mortgagee’s decree and when the puisne mortgagee brought the pro- 
perty to sale, | was entitled to set up the prior mortgage as a shield. Tho oo-mortgagor's 
right to subrogation was admitted even before the Act (t). But the old section 95 made 
the legal position obscure by giving the redeeming co-mortgagor a chargo and apparently 
only in the case of a usufructuary mortgage. This subject is discussed in the commentary 
under sec. 95 of this Act. 


On redeeming property subject to the mortgage.- These words refer to the 
payment out of court as well as the payment of the mortgage decreo (u). 


» Where mortgagor's surety redeems. There wan one case before the Act in 
which a mortgagor's surety was subrogated on redemption (v). There were no cases 
under the Act, and before the amending Act of 1920 he would probably have boen treated 
in the same way as a redeeming co-mortgagor. Under the Act as amended be would, 
of course, be subrogated. 


Where purchaser of equity of redemption redeems.---When the purchaser of 
the equity of redemption redoem or pays off a mortgage, the incumbrance may be merged 
or drowned in the estate of ownership. This is the caso of merger referred to in the 
old sec 101 when the rights of the mortgagee and of the owner moet in the same person, 
According to that section and the Privy Council gase of Gokuldas v, J’uranmat (w) already 
referred to, it was purely a question of the intention, express or implied, of the person 
paying off the mortgage. If he did not intend to keep it alive it was merged or drowned 
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_in bis estate of ownership. If he did intend to keep it alive he was subrogated to the 
Tights of the mortgagee whom he had redeemed. This rule was reaffirmed in the Privy 
Council case of Malireddi Ayyareddi v. Gopalakrishnayya (x) where their Lordships 
observed that the rule of intention had been enacted in sec. 101 of the Transfer of Property 
Act, 1882. In this case there were three mortgages, the first and third of the land and 
the second of the crops. The second mortgagee obtained a decree on his mortgage and 
orders were made from time to time for sale of the crops but some of the sales were averted 
by one Pingala, an assignee of the equity of redemption. The third mortgage then 
obtained a decree for sale of the property free from incumbfances and the first mortgage 
was paid off out of the sale proceeds ; but the balance due to the second mortgagee was 
paid by Pingala. The Madras High Court held that Pingala was entitled to recover 
this balance as well as the sums he had paid to avert the sales of crops from the surplus 
sale proceeds. The Privy Council affirmed this on the ground that as to all such pay- 
ments he was subrogated to the rights of the second mortgagee. Their Lordships said 
It is now settled law that where in India there are several mortgages on a property, 
the owner of the property subject to the mortgages may, if he pays off an earlier charge, 
treat himself as buying if and stand in the same position as his vendor, or, to 
put it in another way, he may keep the incumbrance alive for his benefit and thus come 
in before a later mortgagee. This rule would not apply if the owner of the property 
had covenanted to pay the later mortgage debt, but in this case There was no such personal 
covenant.” The rule of intention on which these two cases were decided by the Privy 
Council is implied in sec. 92, for it is when there are other mortgages that it is to the 
benefit of the person redeeming to keep the mortgage alive for future defence. 


Purchaser’s covenant excludes subrogation —The last sentence from the passage 
Cited from the judgment in Malireddi’s case refers to an important exception which 
will be discussed later. See notes infra ““ Other than the mortgagor” and Covenant 
excludes subrogation.” For the present it is sufficient to say that when a mortgagot 
himself pays off the mortgage he cannot use it as a shield against a subsequent mortgage 
of his own, and this, for the simple reason that he cannot derogate from his own grant. 


Rule in Toulmin v. Steere.—The exception which excludes a mortgagor from 
subrogation was extended in England to the case of a mortgagee purchasing the equity 
of redemption and discharging other mortgages. This was the case of Toulmin v. Steere (y). 
The Master of the Rolls, Sir William Grant, held that such a mortgagee was in no better 
position than the mortgagor would be if he had discharged the mortgages and that the 
purchaser could not use either his own mortgage or the mortgages he had redeemed 
against a subsequent incumbrance of which he had notice. The effect of Toulmin v. 
Steere is that when a purchaser of the equity of redemption is redeeming a mortgage 
there is no presumption that he intends to keep it alive against a subsequent incum- 
hrance of which he had no knowledge but may have had constructive notice. The 
practice of English conveyancers is therefore to assign the mortgage that is paid off to 
trustees to be kept alive expressly for his benefit, or to insert an express declaration 
that the mortgage shall not merge but shall be kept on®foot. 


Rule inapplicable in India.—Toulmin v. Steere though not formally overruled 
is obsolete in England (z) and was declared by the Privy Council in Gokuldas’ case to be 


(z) (1024) 47 Mad. 190, 51 I.A. 140, 79 1.C. 1851) 1 De GaM. & G. 240, 
592, (24) APC. 36, followed in Pichai (© Watts v. Ck Thoms 2 5 Conn (1805) A.C. 


Konar v. Narasimha (1980) 58 Mad. L.J. A. 7555 
1343, 125 1.0. 247, (80) AM. 471; Mata 11 A uation 7 (16887 1 C. 78 C.. on 
E; * V Rama senting judgment of Fletcher Moulton, — 
16467. êng omayajutu daka, L.J., in Manks v. Whiteley (1912) 1 Ch 
Timmannap 
% (1817) 3 Mer. 210. A.C. 182. 
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inapplicable to India. Their Lordships said-— The doctrine of Towlmin v. Steere in 
not applicable to Indian transactions, except as the law of justice, equity and good con. 
science. And if it rested on any broad intelligible principle of justice it might properly 
be so applied. But it rests on no such principle. If it did, it could not be excluded or 
defeated by declarations of intention vr formal devices of conveyancers, wheroaa it is 
so defeated every day. When an estate ia burdened by a succession of mortgages, and the 
owner of an ulterior interest pays off an earlier mortgage, it in a matter of course to have 
it assigned to a trustee for his benctit as against intermediate mortyageos, to whom ho ie 
not personally liable. In India the art of conveyancing has been and is of a very simple 
character. Their Lordships cannot find that a formal transfer of a mortgage is ever 
made, or an intention to keep it alive ever formally expreased. To apply to such a practice 
the doctrine of Toulmin v. Steere seums to them likely, not to promote justice and equity 
but to lead to confusion, to multiplication of documents, to useleax techuivalitiea, to 
expense, and to litigation (a).“ Their Lordships after thun repudiating Zoulmen v. Steere 
proceed in the passage quoted in an earlier part of this note (b) to apply the name rule 
of intention as was laid down some years later by Lord Macnaghten in Thorne v. Cann (r). 
See p. 615. ə 


Some Indian cases (d) before Gokuldas v. Puranmal had been influenced by Toulmin v. 
Steere. But as far back as 1873 Holloway, J., in Madras (e) had propounded tho same 
rule of intention as was followed by the Privy Council in Gokuldas’s case, and Wont, J., 
had in a Bombay caso (f) refused to follow Toulmin v. Steere. 


The old section 101 was as follows »— 


„Where the owner of a charge or other incumbrance on immoveable property is or 

becomes absolutely entitled to®that property, the charge ur incumbrance shall bee 

extinguished, unless he declares by expreas words or necessary implication that 
e it shall continue to subsist or such continuance would be for his benefit.” 


The phrase “declares by express words no doubt recalls the devices of English oon- 
veyancers to defeat the rule in Toulmin v. Steere but the last words of the section “or 
such continuance would be to his benefit apply the equitable rule of intention to all 
cases of merger. The Privy Council seem to have taken thin view of the section in Mali. 
reddi Ayyareddi v. Gopalakrishnayya (g), for in the course of the judgment their Lordahips 
observed it is further to be presumed, and indeed the statute so onacta (Transfer of 
Property Act, sec. 101), that if there is no indication to the contrary the owner has intended 
to have kept alive the provious charge if it would be for his benefit. Following this 
decision, the Calcutta High Court has observed tho doctrine of subrogution or the equitable 
rule of giving effect to the intention of the parties to keep the security alive applies to 
India (A). 


Illustrations. 


(1) There was a prior mortgage to A in 1870 and a puisne mortgage to B in 1871. 
A purchased the equity of redemption in 1872. B then sued on hig mortgage but A 
could still use his first mortgage as a shield: Mulchand Kuber v. Lallu Trikam (1682) 6 
Bom. 404. 


a, Gokuidas v. Puranmal (1884) 11 I.A. 126, (e) Ramu Naikan v. Subbaraya Mudalt (1873) 
N * 183, 90 Cal. 1035. | 7 Mad. H.C. 229. 


(b) See p. 514. i wn Mulchand Kuber v. Lau. Trikem (1882) 6 
: In. 5 
E | (g) (1924) 47 Mad. 190, 61 LA. 140, 143, 79 


Gaur Narayan Mazumdar v. Braja Nath 
a (1870) 5 Beng. L. R. 463 ; Jicharan pape : 
sam v. Raiji Jaga (1875) 11 Bom. H.C. 41: 
Krishna v. Narayana (1684) 7 Mad. 127 


I. C. 692, (24% A. PG. 36. 


h) Prannath Roy v. Janki Noth Roy (1987) A.C. 
ve 194, F. C. on appeal ALA 7 n 


S. 92 
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(2) There was a prior mortgage to 4 in 1866 and a puisne mortgage in 1874 to B, 
In 1878 C purchased the equity of redemption and paid off A the first mortgagee. When 
B sued to enforce his mortgage O could use the prior mortgage as a shield : Sirbadh Rai 
v. Raghunath Prasad (1885) 7 All. 568. 


(3) There was a first mortgage usufructuary to A in 1891 and a second mortgage 
to B in August 1902. The mortgagor sold the equity of redemption to C in October 
1902 for Rs. 1,800, but A was a co-sharer entitled to pre-emption and he obtained a pre- 
emption decree, paid Rs. 800 to the mortgagor for the purchase of the equity of redemption, 
‘and discharged his own mortgage by a payment of Rs. 1,000. When B sued to enforce 
his mortgage, it was held that A was entitled to rely on the first mortgage : Baldeo Prasad 
v. Uman Shankar (1907) 32 All. 1, 4 I.C. 810. 


(4) Property was mortgaged to A, and then attached in execution of a money decree 
by B. The mortgagor sold the property to C who paid off the mortgagee. Held that C 
did so for his own benefit and not that of any purchaser at the execution sale in pursuance 
of B's attachment: Jamil-un-nissa v. Pitambar (1913) 11 All. L.J. 127, 18 I. C. 704. 


(5) There was a first fuortgage to A and a second mortgage to B. A sued on his 
mortgage and obtained a decree for sale, but the mortgagor sold the property to C and 
paid off the decree. When B sued on his mortgage, C was held to bo entitled to rely 
on the prior mortgage: Madho Singh v. Pancham Singh (192% 49 All. 233, 101 J.C. 409, 

127) A. A. 211. 


(6) There were two mortgages of the same property the first to 4 and the second 
to A’s joint nephew B. A obtained a decree für sale on the first mortgage. C pur- 
chased part of the property and paid off A’sdecree. B's mortgage foll to A on a partition. 
When A sued to enforce the second mortgage C wa% entitled to use the first mortgage 
as a shield: Gadiram v. Punamchand (1933) 144 I. C. 326, (33) A.N. 171. 


In an Allahabad case (i) there was a first mortgage of two villages to 4 and a second 
mortgage of the same two villages to B. The mortgagor sold one of the villages to O for 
Rs. 6,105 to be paid in full discharge of A plus Rs. 395 to be paid in partial discharge of B. 
C delayed payment until a further sum of Rs. 114 was due to A for interest. O then paid 
A in full and deducted Rs. 114 from the sum paid in partial discharge of B. When B 
sued to enforce his mortgage for the balance C was entitled to be subrogated to the first 
mortgage for tho full amount paid to 4. B was nota party to the agreement to pay and 
could not claim compensation for C’s delay in paying. But as C was in possession he was 
not allowed interest on the amount paid to A. 


Redemption by benamidar.—A henami purchaser is treated as a volunteer and 
not subrogated (j); and as he has acquired no interest in the property, it has been held 
that he has not even a personal right of reimbursement (k). When a person erroneously 
believes that he is entitled to stand in the shoes of the mortgagor and pays off the 
mortgage, he was held entitled to be subrogated to the rights of the mortgagee (I). 


Interest.—The purchaser of the equity of redemption, paying off a prior mortgage 
is subrogated not @nly as to the principal sum paid for redemption but also as to interest 
on that sum. It has been said that the fact of his taking possession does not prejudice 
his right to interest (m). In other cases it has been said that if he is in possession, his 


(t) Umed Singh v. Babu Ram (1034) All. L. J. (D) Ram, Krishna v., Venkat Swami (1945) A.M. 
887, 150 I.C. 987, (84) A.A. 1035. 175; Perumal Reddiar v. Séppiah Therar 


(1945) A.M. 500; Kelu v. Chekkara 
Karuppan v. Sakuth (1914) 26 Mad. L. J. y 

xing 1 C. 258. But seo Parvati Ammal Chappan ( (1937) A.M. 451. hnayya 
e Ve Venkatarama (1020) 47 Mad. f.. (en Malir 6.400 V onat (1024) fl 
816, 81 I.C. 771, (25) A.M. 80, where the EA. 140, 47 Mad. 190, 79 I. C. 692, (24) 
point wag not considered. A. PC. 36; Pichai Konat v. Naravimha 
% Govinda v. Joganatha (1921) 40 Mad. L. . 4310771 Mad. L. J. 343, 125 1.0, 247. 30 

r 114, 62 1.0. 801, ('21) A.M. 5 i 
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claim to interest is inadmissible (n), or admisalblo only so far as the profits fall short of 


Redemption by claimant under invalid purchase. If the purchase i» invalid, 
tho purchaser is a volunteer and there is no right of subrogation (p). 


Llluatration. 


A mortgages property to B in 1912 and thon sells the equity of redemption to C in 
1918. After 4's death his widow in 1920 purports to sell the property to D who retains 
part of the consideration and pays off B's mortgage. J) had acquired no interest in 
the property by his professed purchase from A's widow, His paymont was that of n 
volunteer and he was not subrogated to the rights of the mortgagee n: Pichaiyappa v. 
Govindaraju (1931) 130 LC. 500, (31) AM. 110. 


Redemption by purchaser whose purchase is set aside. If the purchase is 
subsequently set aside the purchaser may still claim the benefit of the seccuritira he has 
discharged. Thus in Mahomed Shumsvol v. Shewukram®(q) n reversioner set aide 
a sale by a Hindu widow, but the purchaser was held to be entitled to claim redemption 
of a prior valid mortgage that ho had discharged. In Nosiruddin v. Ahmad Husain (+), 
when a sale war set asidin a suit for specific performance of a prior contract of pale, 
and the purchaser had discharged mortgages on the property, the Privy Couneil nid: 
“It seems that the appellants have, in virtue of thoir claim to be purchasers, diwharged 
mortgages upon the property, In reset of any money paid by way of such discharge 
they aro entitled to stand in the shoes of the mortyagees whom they have paid uff. 
Other instances are cited in the foownote(a) A very extreme instanco of the application, 
uf this rule was the case of Syamalarayndu v. Subbarayudu (t). The owner agroed to 
Well land to tho defendant, but the plaintiff got the owner tu give him an antedated deed 
and took possessicn. Dofendant sued for specific performance, and pending tho nuit 
the plaintiff paid off a mortgage in order to strengthen his title. Defendant succeeded 
in tho suit and dispossessed tho plaintiff, who then sued to recover tho amount of the 
mortgage. The suit was decreed on tho ground that the payment of the mortgage debt. 
was not illegal. In Karupan v. Sukuth (u) a collusive transferee wax refund subrogation 
as he did not come into Court with clean hands. So also in Gudzart Lal v. Aziz Fatimu (v) 
when a prior mortgage was paid off by a collusive and fraudulent puisne mortgagee. 


J 8 slo a3 Mad, sut, b C oN (purchaes 
Mad. L.J. 606, 148 LC. 311. C8 A.M. 227. at ral nabe ayaluat. creditors) ; 
Sthanand Miata V. Jagmohan (all (1922) 


(% Ramchandra v. Panalayammal (1935) 6 1 Pat 780, 64 LC. 707. C22) A. P. 400 


Mad. L.J. 717, (35) A.M. 300. 


(p) Pichaiyappa v. Gorindaraju (1031) 130 I.C. 
506, 250 A.M. 110; Gorindu Padayachi 
v. Lokanatha Aiyar (1921) 40 Mad. L.J. 
114,62 L.C. 291, (21) A.M. 51 ; Velayudhan 
v. Aailuthambi (1925) 111 LC. 600, 

C28) A. M. 541. 


(% (1874) 2 1. A. 7, 22 W. R. 409, in appeal from 
(1870) 14 W. R. 315; Baban v. Bishwanath 
(1934) (34) A. P. 681. 


(r) (1026) 25 All. L. J. 20, 22, 07 I. C. 543, (26) 
A. PC. 100. 


is} Nilo Pandurang v. Rama (1885) 0 Bom. 35 
(purgbaser'a title barred by limitation): 
Narayan Lakshman v. Bapu (1803) 17 
Bom. 741 (purchaser's title defiated by 
registered deed); Keari Mal v. Mubarak 
Hussain (1911) 8 All. I. J. 663, 10 1. C. 566 
urchase at auction sale set aside) ; Chama 
wami v. Padala (1008) 31 Mad. 439 
rchase at rale held invalid), Palamatai 
Mudaliyar v. South I Bepon t's, 


ipurchese at Court sale set aside); Subra- 
mania . Palaniappa Mudah (1918) 26 
Mad, I. J. 94. 21 LEC, 078; Appana v. 
Velamarty (1026) hl Mad. J. J. 366. 97 
LC. usg. (263) A. M. 1082 (puren 
invall! agalnst attaching credito): 
Dwarka v. Ali Muhammad (1030) 127 1. 
17, (SO) A.O. 397 (purchase Invalid 
against attaching creditor); cf. Ham 
Charan loma y. Bhaguen Dus (126) 
48 All. 463, 53 LA. 142, 95 LC. HUH, 
(26) A. F. s: Ammani Ammal v. 
Ramasaumi (1019) 37 Mad. L.J. 113. 
ot LC. 57 (purchase from guardian held 
invalid); Ganga Prasad v. Hardri (1081) 
20 All. I. J. 601, 133 LC. 536, (2) A. A. 
42: borinda y Marugean (1931) 125 1. C. 
520, (31) A.M. 720; Jagdeo Sahu v. 
Muhabir Prasad (1934) 13 Pat, 111, 163 
I. C. 602, (34) A.P. 127. . 
(t) 18986) 21 Mad. 143. 
(4) (1016) 20 Mad. L.J. 74, 22 1. CU. 253. 


dr) +1019) 41 All. 372, 604 W. 376. 
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Rule of intention implied in the section.—Under the present section the rights 
of the purchaser of the equity of redemption when he redeems are the same, but they are 
stated more simply and directly. The case of a purchaser of the equity of redemption 
redeeming a mortgage, and the converse case of the mortgagee purchasing the equity 
of redemption, were both covered by the old sec. 101 and governed by the equitable rule 
of intention. Under the present Act a purchaser of the equity of redemption 
redeeming is a case of subrogation under sec. 92, but the mortgagee acquiring the owner- 
ship or the mortgagor’s interest is a case of merger or non-merger under sec. 101, and in 
neither section is there any reference to the rule of intention. The reason is not far to 
seek. The English Common Law rule was one of merger and upon this, equity engrafted, 
as an exception the rule of intention (w). In India there is no common law rule of merger 
so that it is unnecessary to state the case of non-merger as an exception. Again the 
equitable rule of intention is an artificial one, for it is applied even when the party does 
not know that non-merger would be beneficial to him, as, for instance, in Dinobundhu 
Shaw v. Jogmaya Dasi (x), where the third mortgagee was not even aware of the existence 
of the attachment when he supplied the money to discharge the first and second mortgages. 
The only case in which nom-merger is beneficial and when it is necessary to apply the 
equitable rule of intention is when the property is subject to other incumbrances (y). 
So sec. 92 gives rights of subrogation only as against a mortgagor or any other mortgagee. 
In the case of a purchase of the whole of the equity of redemption there are no rights of 
subrogation against the mortgagor, for the purchaser is himself the mortgagor (z). 
In the case of a purchase of a share of the equity of redemption the purchaser has a right 
of subrogation against his co-mortgagor recognized in sec. 95. There would be no right 
of subrogation against a mortgagee unless there was another mortgage. The result is 
therefore the same that the purchaser of the equity of redemption redeeming a mortgage 
‘is subrogated only when there is a co-mortgagor or when there are other incumbrances, 
So also in the case of a puisne mortgagee redeeming a prior mortgage there is no change 
in the law, for under the present Act subrogation is irrespective of the existence of othet 
incumbrances, A puisne mortgagee who has redeemed a prior mortgage would have 
the rights of a prior mortgagee against a mortgagor. In the case of the mortgagee pur- 
chasing the rights of the owner or mortgagor, sec. 101 expressly says that this does not 
effect merger as between such mortgagee and a subsequent mortgagee. The law remains 
the same, but the fiction of intention which is not necessary in India has been dispensed 


with. 


“ Other than the Mortgagor.’’—These words indicate that a mortgagor is not 
subrogated. The discharge of a prior incumbrance by a mortgagor stands on a different 
footing to redemption by a purchaser dr by a puisne mortgagee. When a mortgagor 
pays a mortgage debt for which he is liable he is not allowed to set up the charge against 
a subsequent incumbrancer. This is a rule of equity in England (a), and it has been 
fellowed in India (ö). The rule rests upon the same principle as sec. 43 of this Act, for 
the mortgagor cannot use his subsequently acquired interest to defeat his grant to the 
puisne mortgagee (c), and the enlarged estate enures for the benefit of the ios mortgagee 


increasing the valve of the security. 


(w) Forbes v. Moffatt (1811) 18 Ves. 384 ; Thorne 246, 251. 
Y: Cann (IPONA: Hir tone: (0) Sved Lutf Ali Khan v. Putteh Bahadoor (1890) 
(2) (1902) 29 Cal. 154, 29 1. A. 0; see also Girdhar 17 Cal. 28, 16 I. A. 129: Raghunath Sahay 
Das v. Ram Autar Singh (1908) 8 Cal. v. Lalji Singh (1896) 23 307; Bhaju 
W.N 090. Tara Sundari hury v. Chuni Lal (4006) 11 Cal. 
Lal (1909) 14 Cal. W.N. 1089, 7 1.0. 080. 5 Ai 284; Fera Rab v. Manzoor (1030) 
Rajah of Kalahasti v. Sree Mahant Prayag 
M RGI“ 30 Mad I. J. 301, 400, 35 1.0. 224. ue „5 77 00 4 1. 660. Maa, 
(£) Peary Lal y. Dina Nath (1030) A.A. 100. d Man R v. Kris 20 Mad. . 
hd o Padan Murort Ee (010) 81 AT: 


, (a) ari v. : Nat da: Te er (1888 0 27 Gl. NE 4085 
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A mortgaged his property first to B and then to C. H obtained a deeree for salo on 
his mortgage without joining C. B assigned his decree to A's brother. C then obtained 
a decree for salo on his mortgage without joining B. A's brother died Joaving 4 as his 
sole heir. C was entitled to sell the property fre of the prior mort gago incumbrance, for 
it would be inequitable to allow A to set up a prior mortgage against a mortgage he had 
himself granted: Badan v. Murari Lal (1915) 37 All. 309, 20 LC. 973. 


The rule was applied in an obiter dictum in an Allahabad case (d), where a puiane 
mortgagee paid off a prior mortgage at the mortgagor's requeat and it was said that ho 
paid as tho agent of the mortgagor and such payment could not be regarded as tender 
by him under sec. 74 and thorefore he could not. be regarded as the representative of the 
mortgages within the meaning of sec. 244 C. F.. Nc note infra: Advance to pay 
off a mortgage.“ 


Exception to the rule against subrogation of the Mortgagor. It has ben 
said that the rule that a mortgagor cannot derogate from win grant. has no application 
when the second mortgage ir made expressly subject to the first, and in such a case if the 
mortgagor redeems the prior mortgage ho is not estopped, for the second mortgage was 
made expressly of what vms left after tho tirat was satinfiod (e). Ina Nagpur case (f) 
the puisne mortgagee had expreasly covenanted to redoem the prior mortyage but failed 
to do so. The prior mortgagee foreclosed and made a grant of a rent free tenancy of part 
of the property to the mortgagor. The Court held that the mortgagor was entitled to 
retain this tenancy agains? the puisno mortgages, If a puiane mortgagee retains part 
of the mortgage money to redeem a yrior mortgage and fails to do so, he is liable in damages 
to the mortgagor (g). 


e If tho mortgagor had sold the property itself, i. e., fron from incumbrancen he ia 
under a liability to discharge the mortgage for the benefit of his purchaser and cannot 
claim subrogation when he does so. On the other hand if the mortgagor has sold the 
equity of redemption, the purchaser buys subject to the mortgage and although as bet ween 
the mortgagor and the mortgagee, the liability to pay the debt is still on tho mortgagor 
he (the mortgagor) is entitled to be subrogated if ho is aftorwards compelled to pay it (I). 
It has to bo considered whether, in view of the section as it now standa, those principles 
can be given offect to. Under tho section the disability of the mortgagor appears to be 
absolute and it is doubtful if any exception may now be made in favour of the mortgagor 
as regards subrogation. 


Although the word mortgagor ”’ includes a purchaser of the equity of redemption 
(see sec. 59A), yet the purchaser of an equity of redemption is not excluded from the 
right of subrogation. This is because (1) he is under no covenant or persona) liability 
to the mortgag + whose mortgage he discharges, and (2) the principle that the mortgag& 
cannot derogate from his grant has no application to him. 


Covenant excludes subrofation.—The rule against the subrogation of a mortgagur 
is extendod to any purchaser of the equity of redemption or incumbrancor who discharges 
a prior incumbrance which he is by contract express or implied bound to discharge. A 
person cannot claim subrogation when hesimply performs his own obligation or covenant(é). 


—— . ——— Sed BoE SN A = NRE AE ie eh RN, A ln EE ee 2 * 


(d) 5 v. Bitola (1905) 27 All. 400 (g) Hakim Ali v. Halip Singh (1013) 11 AD. LJ. 


4 All. I. . 848 dissented sted from ta Our „„ 

Narain v. Shadi Lal (1918; 34 Au. 102, (% Ghose. p. 373; des. pp. 678, 46. 

12 1. C. 607. (i) Suritram Marwari v. Barhamdso ee. 
(e) Ghose 825 ; Jones 679. Cee 1181 5 10 1.4. 500. II “te 
UY) 3 santa; Singh” (1925) 82 LC. A 45 1 70 4.8.1 9 Sripal (1984) 
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So also if the purchaser has covenanted to discharge the puisne mortgagee he cannot on 
redeeming the prior mortgage use it as a shield against the puisne mortgagee(j) ; and this 
rule has been applied to a transferee from the purchaser with notice of the covenant (k). 
If a prior mortgagee purchasing the equity of redemption covenants to discharge 
a puisne mortgage he cannot use the prior mortgage as a shield against the puisne (l). 
See also note infra—Advance to pay off a mortgage. 


The rule that covenant excludes subrogation was applied in the following case (m). 


The facts simplified were as follows. A and B effected a partition of property subject to 


a mortgage of Rs. 11,000. By the terms of the partition A covenanted to pay Rs. 1,000 
and B covenanted to pay Rs. 10,000 of the mortgage debt. B also covenanted that 
if any excess over Rs. 1,000 were levied from A he would pay the excess and that A should 
have a charge for the excess on B's share. B sold his share to C and paid part of the 
mortgagee’s decree. There was a deficit of Rs. 5,000 which A paid. A then sued to 
enforce his charge for this amount from C who had purchased with notice of the charge. 
C claimed to be subrogated to the mortgage which had been partly discharged with the 
purchase money. The Cours held that as C had notice of the covenant in the partition 
deed to pay the excess, he could not claim subrogation. Apart from this, it is submitted 
that subrogation was excluded by the rule against partial subrogation. See note infra- 
«Partial subrogation abolished.’ č 


In Bisseswar Prosad v. Lala Sarnam Singh (n) this exception to subrogation was 
explained to be on the ground that the doctrine of subrogation being a doctrine of equity 
jurisprudence it will never be permitted, where me applicatign of it would work injustice 
to the rights of those having equal or superior equities.’ In Malireddi Ayyareddi v. 
Gopalakrishnayya (o) tho Privy Council said that thetule of subrogation would not apply 
if the owner of the property had covenanted to pay the later debt. In Muhammad Sadiq v. 
Ghaus Muhammad (p) the purchaser of the equity of redemption undertook to discharge twp 
mortgages, but discharged only the prior and not the puisne mortgage. When tho 
3 Nez it was held that the purchaser was not entitled to use the prior mortgage 
as a shield. 


Tilustrations. 


(1) A gave a first mortgage to B, a second mortgage to C and a third mortgage again 
to B—out of the consideration for the third mortgage B retained Rs. 499 for the discharge 
of the first mortgage and Rs. 790 with which he agreed to pay off C’s mortgage. B did 
not pay off C’s mortgage. C sued on his mortgage and B was not entitled to use the 
first mortgage as a shield: Balbhaddra v. Sheomangal (1931) 130 I. C. 301, (31) A.A. 347 
on app. 1932 All. L. J. 413, 136 I. C. 824. 


(2) 4 purchased a half share in certain villages and covenanted to pay half the 
amount due on a mortgage of those villages, and retained part of the price for that purpose. 
He did not pay until the mortgagee had brought the villages to sale. He then paid the 
whole decretal . plus 5 per cent. to set aside the sfie. He was subrogated as to the 


(j) Bisseswar Pros Lala Sarnam . Sahib aves) 65 Mad. L.J. 390, 149 I. c. 
907) 6 a I. J. 184; Govindasam 287, (83) A. M. 716. 


1 
Laren v. Dorasami (1910) 34 Mad. 119, 

8 J. C. 781: Malcbond ¥. 10) 94 Mad, 119, (n) (1007) 6 Cal. L. J. 184, 138. f 
100 I.C. 272, (27) AN, 100; Bansidhar (o) (1924) 47 Mad. 190, 51 LA. 140 79 J. C. 


Dhandania v. roo Mandar (1938) 17 92, (24) A.PC 

Pat. 666, 170 16. "065, (1088) A.P. 682, (p) asx $3 All 101, 7 1.0. 200 F.P. : ; Dalip | kui 
(k) Lakshmi Achi v. Narayanasami (1930) 53 . Birnaik (1909) 6 L.J. 549, 2 I 

Mad. 188, 124 I.C. 4 m (80) A.M. 51. 207; Makkhen zat y; 33 (088) 214 21 av. 
% Ad. 03 75 1.8. 1018 34 Magsud A Khan v Abia sihan (1928 

AM. 108. +. Fein Ram v. Radha Kishan (1988: 146 


(m) Abdul Razak Rowther v. Abdul Rahiman I. C. 670, 0250 A. L. 810. 
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half share he had not covenanted to pay. But he was not subrogated as to the half he 
had covenanted to pay, nor as to tho 5 per cent. paid to tho auction purchaser: Jag Mohan 
v. Jugal Kishore (1932) 36 Cal. W. N. 4, 44 Cal. L. J. 407. 137 I. C. 478, (32) 
A. PC. 99. 


The rule that covenant excludes subrogation war overlooked in some cases decided 
under sec. 74 in which a puisne mortgagee was subrogated to a prior mortgage ho had 
covenanted to discharge (q). 


Ina Calcutta case (r) property subject to three mortgages was sold on a false ropre- 
sentation that it was subject only to the second and third mortgages. The purchaser 
covenanted to pay these and retained part of the price for that purpose. But when he 
discovered the first mortgage he paid the first and second but not the third mortgage, 
When the third mortgagee sued to enforce his mortgage the purchaser wan alluwed to use 
the first mortgage as a shield but not the second. In this case the purchaser wan allowed 
to use a prior mortgage as a shicld against a later mortgage which he had covenanted to 
discharge, but this was an exceptional case, for the judgment shows that tho third mort- 
gagee was privy to the fraud on the purchaser. s 


A purchaser at a Court sale of property subject to a mortgage is not undor an 
implied covenant to discharge the mortgage and when he paya it off, he is ontitled to 
subrogation (s). 


So far as regards redemption, foreclosure or sale.---The section given the puisne 
mortgagee redeeming a prier mortgage tho samo rights as regarda redemption, foreclosure 
and sale as the prior mortgagee. Inthe old section 74 the same idos was ox pressed by tho 
words all the rights and powora of the mortgagee as such. Tho rights are the same 
rights as tbe prior mortgagee had at the time he was red: mel. Ho is entitled to tho samo 
mte of interest as the prior mortgagee (t); and if any part of the property mortgaged to 
the prior mortgagee has ceased to bo subject to his mortgage the subrogated mortgagee 
acquires only the prior mortgagee’s rights in what is left (u). The caso of Delis and 
London Bank v. Bhikari (r) in an illustration of the section. Two propertios X and Y 
were mortgaged to A, and thon X was mortgaged to B. A and B each sued for salo 
without making the other a party, and purchased at tho sales. I then redeemed A. B 
having purchased Y and cleared off the mortgage, he is owner of ¥ ; but he has only 
the mortgagee rights of 4 in X and not the rights of A as the purchaser of the equity of 
redemption of X. Therefore B is liable to be redeemed by A asto X. 


When a puisne mortgagee redeems a prior mortgagee, he acquires the righta of tho 
prior mortgagee qua mortgagee. If the prior mortgagor haa granted a lease, tho puisne 
mortgagee does not acquire by subrogation any rights as landlord. Any subsidiary 
rights such as leasebold rights created by the mortgages come to an ond ipso facto on 
redemption (w). ° 


“ Against the mortgagor or any other mortgagee.”.--The offect of these words 
is that a puisne mortgagee or È co-mortgagor redeeming is always gubrogated, and a 
purchaser of the equity of redemption is subrogated if thero is another mortgagec, while 
a purchsser of part of the equity of redemption is subrogated as against the mortgagor. 


in) Mohanlal v. Mahomed Sujat (1988) 144 LC. v. Parameshrorappa (1942) A.N. 06 
900. (C33) A.N 355; Krishnamurthy — (1942) Bom, 169, 44 Bem, l. M. 20, 196 
C r v. Sambasica Ayyar (1933) 56 J.. Fis. 


Mad. 517, 54 Mad. L. J. 523. 143 I. C. / Narayan v. Nathmal (122) 65 I. C, 276, 
750, (39) A.M. 906: Jagdeo Sahu v. ('22) A.N. 165. | 
Mahabir Prasad (1084) 1: Pat. 113, 133 (u) Muhammad v. Kalyan Das (1896) 18. 
I. C. 602, (86) A. P. 127. 180. 
4") Her Sayam v. Shyam Lal (1916) 43 Cal. (r) (1902) 24 AN, 185. 
5 1 


“31 LE. 22. ber) Alagirisami Mudali v. 4 ele Naidu (1981 
(a) ` Ramamarthi v; Bangaru {isa MWN ` 41 Mad. LJ. 462, & f. C. 651, (21) A. 
218, 148 T.C. 785, (40) A.M. 266 ; Narayan 303. 
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This as explained above is the same result as is achieved in the case of a purchaser by the 
rule of intention enacted in the old sec. 101 and applied in the case of Gokuldas v. 


Puranmal (2). 


Mortgages of a different class.— In the case of a puisne mortgagee redeeming: 
a prior mortgage of a different class there was under the repealed sec. 74 some difficulty 
in applying the doctrine of subrogation. In an Allahabad case (y) the puisne mortgagee 
was a usufructuary mortgagee who paid off a prior simple mortgage and the Court dealt. 
with the case under sec. 72, and held that having preserved the security he was entitled 
to tack the amount paid on to his usufructuary mortgage and retain possession until the 
whole amount was discharged. Under this section he would have the rights both of simple 
and usufructuary mortgagee. He could enforce these rights separately, for, the remedies 
being different, sec. 67A would not apply. He could sue for sale on the simple mortgage, 
subject to his right of possession under the usufructuary mortgage. There was a curious 
case in Madras (z) where the prior mortgage was simple and the puisne mortgagee was a 
usufructuary mortgagee who had not been put in possession. One Marudai had a decretat 
charge on the property whieh put him in the position of a simple mortgagee with a decree 
forsale. The plaintiff advanced Rs. 190 on a usufructuary mortgage to pay off the charge 
but did not get possession. The owner did not utilize the money for that purpose, for the 
amount of the charge was increased in appeal to Rs. 296-10. Marudai attached the land 
in execution of his decree and the plaintiff paid the decretal amount into Court and saved 
the land from being sold. Plaintiff was therefore a puisne usufructuary mortgagee out of 
possession for Rs. 190 and a prior simple mortgagee by subrogation to Marudai. There 
was no dispute about the Rs. 190 but the plaintiff’s suit to*recover Rs. 296-10 by sale 
of the property was diemissed. The principle of subrogation was not applied, and the 
ratio decidendi was that he had no charge on the mortgaged property under sec. 68 (o) as he 
did not get possession and therefore could not claim a charge for the further expenses 
incurred to save the property from sale. The foundation of this decision was a case (d) 
wherea Full Bench of the Madras High Court held that a usufructurary mortgagee who had 
not got possession had no charge under sec. 68 (c). This case is not law since the amended 
definition of usufructuary mortgage. Under the present section he could have brought 
the property to sale as simple mortgagee subject to his usufructuary mortgage. 


In another Madras case (b) the Court said that subrogation is not applicable when 
the mortgagor gives two successive usufructuary mortgages. But it is submitted the 
puisne usufructuary mortgagee can redeem the prior usufructuary mortgage and take 
possession until he is paid the amount due on both mortgages. In the case cited however 
the puisne mortgagee had covenanted to discharge the prior mortgage, and the Court 
omitted to notice that he was excluded from subrogation by his own covenant. 


Advance to pay off a mortgage; third paragraph.—The third clause of this 
Set ion makes a very important alteration in the law. A person who has advanced to 
a mortgagor money with which the mortgage has been redeemed ” may come within one 
of three categories, namely he may be (a) a simple mongy creditor, (b) a person who has 
an agreement with the mortgagor that the mortgage redeemed with his money will be 
kept alive for his benefit or (c) a purchaser or puisne mortgagee by the same transaction. 
As will be seen presently the rights of such person are different according as he comes 
within one or the other of the categories. 


(a) Simple Money Creditor.—At common law a person who discharges a debt 
has no right to avail himself ofthe security unless it is assigned to him (c); but in Chancery 


(x) (1884) 10 Cal. 1085, 11 I.A. 126. (a) Arunachalam Chetti v. Ayyavayyan (1898) 
(y) Abdul Qayyum v. Sadruddin (1905) 27 All. 5 21 Mad. 476. 


) K ity v. Chidambaram (1896) 10. M. d. 
(2) Perianna Sefcbigaran v. Marudainayagam 5. 
(1809) 22 Mad” 832. (c) Haynes v. Forshaw (1858) 11 Hare 93. 
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he is treated as an equitablo transferee ontitled to have it kept alive for hia benetit (d). 
Indeed the case of Butler v. Rice (c) seems almost to admit of the subrogation in respect 
of a voluntary payment. Mrs. Rico was the owner of two properties which were under 
equitable mortgage to a bank for £450. Mr. Rive naked the plaintiff Butler to lend the 
money to pay off the mortgage and he agreed to doso on a legal mortgage of one property 
for £300 and tha guarantee for £150 of Mr. and Mrs., Rice's Selicitor who Wak to hold 
the deeds removed from the bank. Rut ler paid the money and the deeds were withdrawn, 
but Mrs. Rice who was unaware of the transaction refused to excoutethe mortgage, Butler 
had no previous interest in the property and had come to no agreement with Mrs, Rioo, 
Nevertheless, Warrington J., held that he was subrogated to the equitable mortgage 
of the bank. The rule in India is however, narrower, for the Privy Council have held 
that an officious or voluntary payment carries with it no right of roimhursement or 
subrogation (/). There is no law in India by which a creditor who has advanced money ia 
entitled to a charge on tho property acquired by the debtor with the money advanced (g). 
In Ram Het v. Pokhar (h) the fonder advanced money for the discharge of a mortgage 
decree. He made the advance on an agreement of mort gagg but accepted a prominsory 
note in lieu of a mortgage. He was not entitled tosubrogationalthough two yours later 
he made a fresh advance on n mortgage for tho consolidated amount of tho fresh note 
and the promissory note. The Court hold that the mere fact that money is borrowed and 
is used for the purpose of paying a previous charge does not entitle the lendor to the 
benefit of the discharged security. In such a case the right to the benefit depends upon 
the existence of an agreement betwoengthe borrower and lender (i). 
| | 

(b) A person who has an agreement with the mortgagor that the redeemed 
mortgage should be kept alive for his benefit....lt wan snid in an Englishe 
case (j) that very slight evidence ix sufficient to catablish an agreement that t lis lender is 
sabrugated to the rights of the original creditor ; and Mookerje, J., in Curdeo Singh v. 
Chandrikah Singh (&) spoke of conventional subrogation ax arising by agreement ox press 
or implied. Such an agreement was presumed in Dinobundhu Shaw v. Jogmaya Daas (|) 
and in Jugatdhar v. Brown (m); and seems also tohave been presumed in a case (n) from 
the Punjab where the Act is not in force. It has also been implie in r where the 
money has been advanced under a contract of sale or mortgage (o) but not if the sale 
goes off for the purchaser's default (y). In a Patna case (q) an invalidly registered sale dood 
was admitted as evidence of a covenant to pay off a mortgage and subrogation was allowed, 
though if the deed had Boen validly registered subrogation should have boen refused on 
the ground that it was excluded by the purchaser's covenant, ut thess cason ao far 
as they refer to subrogation by agreement are ne longer law, for under the third clause of 


(d) Cracknall v. Janson (1870) 11 Ch. 1. mal v. Pehai (1927) 52 Mad. I.. J. 33, 
(e) (1010) 2 Ch. 277 followed In Gorinda Chandra up LC. 687. (127) A. M. 204. 
e 2 ch. 277 followed In Gorinda Chandr 175 — L D 1 ‘ 3 Y 
v. Parsa Nath (1926) by It. 1i oral th) SA 3 237, 13 LC. 1008, (1032) 
Paa mage aa d ( 1185 40 a 440. % (% Gulzari Lal v., Aziz Haba (101% 41 AU. 
I. C. 704. but ree the criticism of the case B02, 1. 475 
In Narayana Kutti v. Pechiafimal (1913) (j) In re Wrerham Mold, etc. (18%) 1 Ch. 440, 
36 Mad. 426, 15 I. C. 206 ; followed also In 443, 
Shankar v. Bhikaji (1920) 53 Bom. 353, (k) (100) 36 (u. 103. 1 1.0. 13. 
116 I. C. 225. (1929) A.B. 130 and in (0 (1902) 20 Cal. 154, 2½ J. A. h. 
„ 185 J. C. . (,) (1000) 33 (al. 1133. 1155. 
5 in) Sita Ram v. Kartar Singh (1933) 140 1. C. 


4f) Ram al Sing v. Biseru ar Lall (1875) 2219, (3) ALL, 410. 
23 WAR. 305, 2 I. A. 131: Govinds Padayo- (o) Tangya Fala v. Jrimbok (1916) 40 Rom. 
chi v. Lokanutha Aiyar (1021) 40 M. I.. J. 636, 652. 45 LC. 796; heonnammal v. 
114, 62 I. C. 291, (1921) A. M. 51; Adari Pichai TA rn (1927) 52 Mad. L. J. 38, 99 
70.12 IC. 487. (887 AM. 545, Laia C 5 i l 
7 7 . || K . A. 59. 7 2 k ir i, a 
Man Mohan Das v. Janki Prosa? (1944) w ang meika in gr Had. tos 131 


Co. Lid. (1926) 24 All. I.. (% Jaga Sahu X. Mahabir Prasad (1984) 18. 
6% 7,11 K. 98, (1828) 1 597. nun.. rt. 111. 4.30 K. F. 127. pi 
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the section the agreement of subrogation must be express and in writing registered (r). 
In an Oudh case (8) subrogation was refused as there was no agreement in writing registered. 
The old doctrine of conventional subrogation was opposed to sec. 54 of this Act that a 
mere contract does not create any interest in or charge on property. 


(c) A purchaser or puisne mortgagee by the same transaction.—Very often 
when a person advances money to a mortgagor to pay off an earlier mortgage he secures 
the loan by a puisne mortgage or he becomes the purchager. Usually in such cases the 
purchaser or puisne mortgagee retains in his own hands out of the consideration money 
the sum required for redeeming the prior mortgage and a covenant or acknowledgment. 
is inserted in the deed of sale or puisne mortgage that the money so retained will be paid 
over to the prior mortgagee. When such a purchaser or puisne mortgagee pays the money 
either himself or through the mortgagor to the prior mortgagee the question arises whether 
he is entitled to the benefit of the prior mortgage. If there is an express agreement in 
writing registered contained in the deed of sale or mortgage or in a separate written and 
registered instrument that he shall have the right of subrogation then clearly he comes 
under the third paragraph of the section. The difficulty arises where there is no such 
agreement in writing registered. Can such a personclaim to be entitled to subrogation as 
a purchaser of the equity of redemption or as a puisne mortgagee under the first paragraph 
of the section? Can such a person be said to have redeemod the mortgage at all? When 
money retained in the hands of such a person is paid to the prior mortgagee, is such 
payment made by such person on his own account or as agent of the mortgagor? Even 
before the new section came into force when a Tegistered agreement was not necessary 
many of these questions arose. Different High Courts took different views and very often 

different learned Judges of the sume High Court expròhsed conflicting views. Eventually 
the position has been settled for some of the High Courts by decisions of Full Bench of such 
High Courts. It will be convenient and instructive to refer to some of the earlier divergent. 
views of the different High Courts before referring to the Full Bench and the later decisions. 


If the person advancing money to redeem a mortgage secures the loan by a puisne 
mortgage or if he is a purchaser and the money is part of the price, he is subrogated either 
as puisne mortgagee or as purchaser of the equity of redemption (t). It does not matter if 
the puisne mortgage (u) or deed of sale was executed after the discharge of the prior 
mortgage with the money advanced, unless, of course, the person advancing the money 
was not aware of the prior mortgage or the purpose for which the money was being 
utilized (v). But in an Allahabad case (w) it was said that when a puisne mortgagee paid 
at the mortgagor’s request he paid as agent of the mortgagor and was not subrogated and 
there is a similar observation as to a purchaser advancing money to redeem a mortgage 
in a Calcutta case (x). This has been held to be incorrect in the undernoted cases (y), 
for the object of the puisne mortgagee or purchaser in providing money to pay off a mort- 
guge is to benefit himself and not any mesne incumbrancer. As far back as 1870 the 
Calcutta High Court said of a purchaser from a mortgagor who had advanced money 
to discharge a prior mortgage that though he merely acte@for the debtor who had borrowed 


(r) Ram Het v. Pokhar (1931) 7 Luck. 287, 134 | 846, ('25) A.M. 120: Venkatachari v. 
I. C. 1008 (1982) A. O. 218; Vitha ldas v. Karup ppan Chetty (1934) 67 Mad. L.J. 91. 
Tukaram W A. B. 153. 150 I. C. 126, (34) A.M. 256. 

(s) Nawab Syed Mohammad Raza v. Bi (v) Jat Pragash v er Manjari (1923) 71 L. C. 

Jehan Begam ore 9 Luck. 717, 149 8 940, (23) A. P. 
84 (1984) A. O. 218. (w) Tufail Fatma v. Bitola (1005) 27 All. 400. 

(t) Gangadhara v. Stoarama kasa arty 4) 8 Mad. 246; roe eee Baijnath v. Murlidhar (1907) 4 

iv. 1 11 Mad. 349, but dissented: rom | in Gur 
845, 858; eee a, ees v. Shadi Lal (1912) $4 All. 102. 
e (1891) 16 Mad. 94; Raof v. Na 00 l I. C. 607. 
1896) P.J. Nad Purnamal v. V (z) Lala Tawar V. Dewan Bolakiram (1885) 11. 
1897) 44 re . 486; Har Narain v. Har 
914) 12 All. L.J. 470, 28 I. 6. (y) Ram Nasayan Shah v. Sahdeo Singh 1922) 1 
. Dharajit (1926) 96 18 


m Lal v Pat. 382, 67 I. C. 2, ( 
I. O. 1054, 20) A.A. 744. Narain Prasad v. N me (19380) 5: 
(u) Avudai Ammal v. masami (1925) 82 I.C. All. 1037, 131 1. 0. 599, (31) A. A. 40. 
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the money it was sufficient if what he had done was to ace that the money so borrowed 
was properly applied in clearing off those debta (2). More recently Seshagiri Ayyar, J., 
said that what must be taken into account is not the hand which pays the money but 
the intention (a); and in Dinobundhu’s caso (b) it was the mortgagor who paid the prior 
mortgagee the money provided by the puiane mortgagee. o 


IUustrations, 


(1) The property was subject to two mortgages, the first to A and the second to B. 
A obtained a decree for sale, and the mortgagors raised money on a third mortgage to 
C, and set aside the sale under sec. 310A of the Code of Civil Procedure, 1882. ( was 
subrogated to the rights of 4 and had priority over H. Shyam Lal v. Beahiruddin (108) 
28 All. 778; Ram Narayan Sah v. Sahdeo Singh (122) 1 Pat. 332, 67 LC. 221. (22) A. . 
181. i 


(2) 4. the first mortgagee, obtained a decree for sale on his mortgage, and the mort- 
gagor raised money by a mortgage to B and satisfied the dwree. There were, however, 
three intermediate mortgages of which only one was recited in Z's mortgage deed, Never- 
theless B waa subrogated to the first mortgage and took priority over all the mesno mort- 
gages including those of which he was unaware: Taru Sundari v. Khedan Lal (1000) 
14 Cal. W. N. 1089, 7 LC. O80. 


(3) There was a first mortgage to 4 and a second to R. A obtained a docree for 
sale on his mortgage and Cyadvanced tfoney ona third mortgage to satisfy it. C eould 
use tho first mortgage as a shield against B: Purnamal Chund v. Venkata (1807) 20 
Mad. 486. ® e 


(4) Daughters raised money by a mortgage to the plaintiffs to pay off a prior 
mortgage by the widow after a decre» for sale had boon made against her. Held that the 
daughters as reversioners had sufficient interest to redeem and the plaintiffs were sub. 
rogated to tho rights of tho prior mortgagee: Narayana Kutti v. echiammal (1913) 
36 Mad. 426, 16 I. C. 206. 


(5) The property of a tarwad had been mortgaged in 1878 to A. In 1806 A, a 
member of the tarwad, advanced money to redeem the mortgage. In (11 3 mortgaged 
the property to C. This mortgage was net binding on the other members of the tarwad 
as it was not for tarwad necessity. C was entitled to treat the invalid mortgage to B 
as a sub-mortgage of the valid mortgage to st. This was because B being a member of 
the tarwad had an interest of his own in the oroperty and was net a mero volunteer 
and was subrogated to the rights of A> Aurillamma v. Nedungads (1029) Mad. W. N. 722, 


123 I. C. 364, (29) A.M. 860. 

There are various other decisions which will be found referred to in the several later 
Full Bench and other decisions. It will suffice to refer to those later Full Bench and 
other decisions. e 


Allahabad High Court: 1. Totaram v. Ramlal (c).—-One Ra melandra, the owner 
of the property, mortgaged it in 1915 to one Paras Ram for Ru. 200. In 1916 Ramchandra 
executed a second mortgage in favour of Ram Lal for Re. 400 out of which a portion was 
retained by Ram Lal to pay off the first mortgagee which he never did. Ramchandra 
then sold the property to Ganga Sahai. Ganga Sahaiin 1926 mortgaged it to the appellants 
for Rs. 2,000 out of which an amount was left with tho appellants for paying up the 
first and second mortgagees. The appellants paid up the first mortgagee but not the 

(e) Bart wajan v. Hafez Ahmet (1872) 17 W.R. A 4 e = ae a ae ii 
(a) Abartħoramankutii v. Ittikaparambila (1020) 20 All. L.J. 627, 139 I.C. 107, ( A.A? 
Mad. W.N. 143. 55 I.C. 656. 489. x 
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second mortgagee. The second mortgagee filed a suit on his mortgage for the amount 
actually advanced by him. In this suit the appellants were impleaded as third mortgagees. 
The appellants took the defence that as they had paid up the first mortgage the plaintiff 
was not entitled to get the property sold without paying the amount of the first mortgage. 
The question referred to the Full Bench was: “Where a third mortgagee professes to 
keep in his hand a part of the mortgage money in order to pay off tho first and seconed 
mortgages and pays off only the first mortgage, whether in a suit by the second mortgagee 
to enforce his mortgage it is open to the third mortgagee to insist on his being treated 
as a first mortgagee whose mortgage must be paid off before the plaintiff brings the mort- 
gaged property to sale.“ The Full Bench consisting of three Judges answered the question 
in the affirmative and held that the appellants were subrogated to the position of the 
first mortgagee. Reference was made to the earlier Full Bench case of Muhammad 
Sadiq v. Ghaus Muhammad (d) and tho Privy Council decision in Mohesh Lal v. Bawan 
Das (e) both of which were distinguished as cases of purchasers redeeming a prior 
mortgage and as decided on the ground of intention of the parties gathered from the 
peculiar facts of each case as to whether the redeemed mortgage was to be extinguished 
or kept alive. The argument that the money with which the third or any subsequent 
mortgagee pays the first mortgage is the property of the mortgagor and that the third 
or subsequent mortgagee acts only as agent of the mortgagor and as such is not, as the 
mortgagor is not, entitled to the position of the first mortgagee was repelled with the 
following remark: ‘‘ The doctrine of agency has much to be said against it. To start 
with, there does not appear to be any difference in principle between a case where a 
purchaser or a third mortgagee advances some money to the vendor or the mortgagor, 
as the case may be, and then pays off the first mortgage and the case where a purchaser 
vr a third mortgagee professes to take the transfer för a larger sum than in the earlier 
case and keeps with him the money needed for paying off the earliest mortgage and does 
not hand over the money to the vendor or the mortgagor but uses the money to pay off 
the first mortgage. Their Lordships held that the Privy Council cases of Dinobundhu 
Shaw v. Jogmaya Dassi (f) and Mahomed Ibrahim Hossain v. Ambika Pershad (g) were 
entirely inconsistent with the theory of agency propounded in some cases by the High 
Courts. After thus dealing with the matter on general principles applicable to cases 
before the introduction of the new soc. 92 their Lordships expressed the opinion that the 
question had become very much simplified and indeed had entirely disappeared from 
the arena of controversy owing to the amendment of the Act. Referring to 
paragraph 1 of sec. 92 it was pointed out the appellants were third mortgagees and were 
therefore persons who came within sec. 91 and as such were entitled to subrogation and 
the fact that a part of the so-called mortgage money was left with the third mortgagees 
did not destroy the fact that the appellants were tho third mortgagees. Then their 
Lordships went on to hold that the section had retrospective effect. Their Lordships 
did not refer to the third paragraph of the section at all or consider if that 
paragraph had any bearing on the true construction of the first paragraph. 


2. Hira Singh v. Jai Singh (h).—One Ram Avant Singh mortgaged seven items 
of properties including properties in Bisaura and Binauli to Radhacharan for Rs. 9,000 
in 1925. Next year five out of these seven properties were mortgaged to the plaintiff. 
After the death of the mortgagor his heirs in 1929 executed three several sale deeds in 
favour of three several parties for three different sums of money. Under eack sale deed 
a portion of the consideration money was retained by the purchaser for payment to = 
prior mortgagee. All the three sets of purchasers in 1929 paid the money retained ri 
them respectively to the prior mortgagee, the deficiency of Rs. 47 having been paid bih 


(a (190) as AÑ agi, er (% (1012) goeCal. 527, 30 I. A. es. 
* (01 20 Cal. 154, 2941. A. 9. (h) (1987) All. 880, (1987) A.A. 588 (Fr. B.). 
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the mortgagor himself. The prior mortgages was thus fully paid up. The plaintiff 
(the second mortgagee) brought his suit on his mortgage of 1926 against the heirs of the 
mortgagor and two sets of purchasers, the third purchaser being omitted because the 
properties purchased by him were not.included in the second mortgage. The two seta 
of purchasers pleaded infer alia that having paid off the amounts left in their hands for 
the discharge of the prior mortgage they were subrogated to the rights of the prior mort- 
gagee, although there was no agreement in any of the sale denda that they would bo so 
subrogated. The Full Bench consisting of five Judges held that the three purchasers 
having paid the amounts which under their contracts of sale they wore bound to pay as 
part of their sale consideration, and not having obtained any agreement in writing 
registered from the mortgagor that they would be subrogated to the righta of the prior 
mortgagec, they were not entitled, according to the third paragraph of vec, 02, to 
any such benefit. Referenco was made to oarlier casos showing that the Privy Council 
had applied the English equitable rule of intention to a mortgagee paying off a prior 
mortgago when he was not bound by his contract to make the payment. It was pointed 
out that the Privy Council decisions established that whore thore was a contractual 
liability to discharge a prior debt, no subrogation could UB claimod in respect of such 
payment, for when a purchaser or mortgagee who took the proporty and undertook 
as part of the sale consideration or the mortgage money to discharge a prior debt, made 
the payment out of money retained by him, he paid money which really belonged to the 
transferor and not to himself. It did not matter through whose hands the money was 
actually paid but the true test was as to whom the money which was paid belonged. 
Referring to the provisions of sec. 92 it was pointed out that the firat paragraph 
dealt with subrogation by operation of law and the third paragraph with subrogation 
by agreement and that the two patyraphs were mutually exclusive, tho basic difference 
underlying the two paragraphs being that the firat referred to a person rodeoming the 
property and the third paragraph to a person who advanced money with which a mortgage 
was redeemed. The distinction is clearly brought out inthe following passages: When 
a person himself redeems a mortgage, that is to say, pays the mortgage money out of 
his own pocket and not merely discharges a contractual liability to mako the payment, 
he is entitled to the rights of subrogation under the first paragraph if ho is one of tho 
persons enumerated in sec. DI. But where the person doos not himself redeum the 
mortgage, that is to say, doos not himself pay the money out of his own pocket in excoas 
of his contractual liability but advances money tv a mortgagor and the money is utilisod 
for payment of a prior mortgage, whether the money is actually paid through the bands 
of the mortgagor or is paid through the hands of the mortyagee, tho latter acquires the 
right of subrogation only if the mortgagoi has, by a registered instrument, agreed that 
he shall be so subrogated. In this view where a person with whom monoy has been left 
for payment to a prior mortgagee pays it off, he is really not himself redeeming the 
mortgage but redeoming it ax agent of the mortgagor and has in substance advanced 
money to tho mortgagor with which tho mortgage has been redeemed. He cannot gå 
the rights of subrogation unless there is a written and registered agrenment to that 
effect. But where a person has dad to pay off a prior mortgage out of his own funda and 
pays money in addition to any money that might have boen left if his nand by the 
mortgagor or vendor, he himself has redeomed the mortgage, he coms under tho firat 
paragraph of the section.” Their Lordships further pointed out that the words who 
has advanced to a mortgagor money in the third paragraph were vory wide and 
included both a single money creditor and a mortgayce who tock a mortgage of the 
property for the advance. Referring to the supposed distinction between s purchasor 
and a mortgagee who advanced money with which a prior mortgage was paid up, their 
Lordships observed: No doubt the word ‘ advanced is ordinarily not, appropriate to 
the aase of a vendor but is certainly quite appropriate to the caso of 4 mortgages.” If 
a subsequent mortgagor advancing money on his mortgage for the purpose of paying? 
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off a prior mortgage comes under the third paragraph, then he would not come under the 
first paragraph, if the two paragraphs are mutually exclusive. It would be anomalous 
to hold that a vendor who under his contract undertakes the liability to pay a prior 
mortgage comes under the first paragraph and is, therefore, in a better position than a 
subsequent mortgagee. He should either not come in under either of these paragraphs 
or come in only under the third paragraph.” Their Lordships then went on to consider 
and held that the section was retrospective at least where no action was pending on the 
Ist April 1930. It is quite clear that the reasoning adopted in this Full Bench case 
runs counter to those in the earlier Full Bench case of Totaram v. Ramlal (supra). 


Madras High Court: 1. Lakshmi Amma v. Shankara Narayan Menon (i).— The 
appellant was a usufructuary mortgagee of property which was subject to three prior 
simple mortgages which he undertook to pay off. He paid off the first two mortgages 
but did not pay off the third. The third mortgagee brought a suit for sale on his mortgage 
and the appellant in defence set up a claim to be subrogated to the first two prior mort- 
gages which he had discharged. All the mortgages were antecedent in date to the amend- 
ment. The Full Bench hefi that the appellant was not entitled to subrogation. The 
case of Totaram v. Ramlal (supra) was dissented from. It was held that if sec. 92 was 
retrospective and was applicable the third paragraph was fatal to the claim as the mort- 
gagor had not by a registered instrument agreed that the appbllant should be subrogated 
to the rights of the mortgagees whose debt he had discharged. The third paragraph was 
held to apply to all persons who acquired an interest in the mortgage property by advanc- 
ing moneys to discharge prior encumbrances ald was not restricted to persons other 
than purchasers or mortgagees. Varadachariar, J., observed: There is a well- 
established distinction between cases in which a persen who has a pre-existing interest in 
the property pays off a prior charge on that property for the protection of his own interest 
and the cases in which a person acquires an interest in property only by reason of hjs 
advancing money to pay off an existing mortgage debt. It seems to me that the first 
clause of sec. 92 must be held to rolate to the first type of cases above referred to and 
the third clause to the second type.“ To the same effect are the observations of 
Venkataramana Rao, J. It was further held that if sec. 92 did not apply the 
appellant's claim would equally fail on general principle. 


2. Subbarayuddu v. Lakshminarasamma (j).—A Division Bench of the Madras 
High Court of which Venkataramana Rao, J., was a member further clarified the principle 
established by the preceding Full Bench decision. 
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when the mortgagor sold an unencumbored freehold on terms that a disclosed prior 
mortgage was to be paid off out of the sale prioo, then the mortgagor vendor was not 
really borrowing any money from the purchaser but was contracting with the purchaser 
that the prior mortgage should be paid off out of the price due to him in a partioular 
way, i. e., by the purchaser for and on behalf of the mortgagor. In auch a case when the 
prior mortgagee was paid off it was the mortgagor who redeemed and the purchaser 
could not claim subrogation. The broad propoaition that the purchaser of the equity of 
redemption is within the meaning of the word mortgagor in sec. 92 and cannot 
claim subrogation appears to run counter to the Privy Council cases referred to in note 


ilan where purchaser of equity of redemption redooms and is, it ia submitted, open to 


Oudh Chief Court: Abdul Hamid v. Lala Ram Kumar (1).—The majority of 
the Full Bench (Ghulam Hasan and Agarwal, J.J., Bonnett, J., contra) held that a sub- 
sequent mortgageo who rodeemed a prior mortgage with money left with him for that 
purpose was subrogated to the rights of the prior mortgagee. The earlier Allahabad 
Full Bench caso of Toturam v. Ramlal (supra) was approved and the later Allahabad 
Full Bench case of Hira Singh v. Jai Singh (supra) and the Madras Full Bench case of 
Lakshmi Amma v. Shankara Narayan were disapproved. Tho caso of Hira Singh v. 
Jai Singh was also distinguished as being the case of a purchaser and not a mortgages. 
It was pointed out that in to caso of a sale tho munoy left with the purchaser waa vendor's 
money which could be recovered by a suit for specific performance, but in the case of 
mortgage the money left with the mortgagee was not the mortgagor's money as it could 
not be recovored by a suit for spocitic parformance and therefore the mortgago was really 
effective for the amount actfally advanced. Tho view of the majority of the Full Bench 
was that a mortgagee who advanceg money to pay off a prior mortgagee comes within 
the first paragraph and they seem to have thought that the third paragraph did not” 
apply tohim. The majority of the Full Bench did not ave any foundation for the differ- 
eñce between the case where a porson having a pre-existing interest redoemod a prior 
mortgage to protect his own interest and the case where a person acquired intoreat in 
the property only by reason of his advancing money to pay off an existing mortgage debt. 


Patna High Court: 1. Rai Bahadur Bansidhar Dhandhania v. Kairoo Mandar (m).— 
The mortgagors sold the mortgaged property to a porson and loft the consideration money 
with the purchaser for payment of a prior mortgage, without disclosing that there was 
another mortgage. The second mortgagee having sued, the purchaser ploaded subroga- 
tion. It was held by a Division Bench that in tho absence of an express covenant in 
the saie-deed by the mortgagor giving him the right of subrogation the purchaser was 
not entitled to relief by way of subrogation under sec. 92. 


2. Dulhin Kamlapati v. Jageshar (n) recognised the distinction between persons 
having pre-existing interest redeeming a prior mortgage and person who redeoming under 
a new contract of mortgage becomes a mortgagee. » 


3. Tika Sao v. Hari Lan to). -The main controversy in this Full Bench case centred 
round the question as to whether sec. 92 waa retrospective. Tho majority (Fazli 
Ali and Dhavle, J.J., Manohar Lall, J., diesonting) held that the section bad retrospective 
operation in regard to transactions entered into prior to Ist April 1030 except in casos 
pending on that date and except as to rights and liabilitios arising before the Transfer 
of PropertyeAct came into force. The other question referred to the Full Bench related 
to the rights of the subrogated mortgagee, namely whether he could sue upon the prior 
mortgage or could only use the prior mortgage as a shield. The Full Bench decided 

(mn) (1938) 18 Pat. 342, at p. 352. 
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that he could do both. In this case in the registered mortgage deed of the plaintiff, 
there was a covenant that he should out of the money retained by him pay up oertain 
earlier mortgages. If the matter stood there the plaintiff would not be entitled to subro- 
gation, for the covenant would exclude it, and also because he did not redeem it for him- 
self but did so as agent of the mortgagor. It appears, however, from the referring judg- 
ment that the mortgage deed in his favour provided for keeping the earlier mortgages 
alive. This clearly brought the case within the third paragraph. Therefore this case 
does not throw much light on the question whether, in the absence of an agreement in 
writing registered, there would be subrogation in such a case. It is to be noted, however, 
that the Court recognised the distinction between the two classes of persons entitled to 
subrogation, namely, persons who having a pre-existing interest in the property paid off a 
prior mortgage for the protection of their own rights and persons who acquired an interest 
in the property by reason of their advancing money to pay off an existing mortgage debt. 


Bombay High Court: 1. Narayan v. Parameshvarappa (p).—There were two 
successive mortgages in 1931. Then there was a third mortgage in favour of the plaintiff 
in 1933 for Rs. 650 out of which Rs. 308 was to be paid to the first mortgagee. The 
fact of the second mortgage was also mentioned in the third mortgage. The third mort- 
gagee (Plaintiff) did pay up the first mortgage. In 1936 a money decree-holder 
of the mortgagor brought the mortgaged property to sale and bought it himsclf 
at court sale subject to the second mortgage. He paid off the second mortgage. 
Plaintiff sued the mortgagor and the execution purchaser. The latter claimed 
subrogation to the second mortgage. The plaintiff disputed this and additionally 
claimed subrogation to the first mortgagee’s rights. The lower appellate court 
rejected the execution purchaser’s right of subrogation on the ground that under 
soction 92 read with section 59A the purchaser was & mortgagor and hence not entitled 
to subrogation. It will be remembered that this was the reasoning in the Nagpur Full 
Bench ‘case of T'ai Bat v. Wasudeorao (supra). The Bombay High Court overruled this 
reasoning on the ground that as section 92 was to be regarded as having otherwise 
provided,’’ section 59A did not apply and therefore the execution purchaser could claim 
subrogation to the rights of the second mortgagee who had been paid up by him. There 
arose the question of the plaintiff’s right of subrogation to the rights of the first mortgagee. 
The Bombay High Court held, in agreement with the Allahabad Full Bench case of 
Hira Singh v. Jat Singh (supra) and the Madras Full Bench case of Lakshms Amma v. 
Shankara Narayan Menon (supra) and the earlier ruling of the same Division Bench of 
the Bombay High Court in the case of Vithaldas v. Tukaram (gq) and in disagreement with 
the case of Totaram v. Ramlal (supra) that the plaintiff having paid off the first mortgage 
out of the mortgage money retained by him was not entitled to subrogation. 


2. Bishnu Balkrishna v. Sankarappa Wagarali (r).—The Bombay High Court held 
that section 92 had retrospective operation. The Court again followed the case of 
Likshmi Amma v. Shankara Narayan Menon (supra) and Hira Singh v. Jai Singh (supra) 
in preference to T'otaram v. Ramlal (supra). 


Calcutta High Court: Mukaram Marwari v. Muhammad Hosain (s).—There 
were threo successive mortgages, the third being in favour of the plaintiff. The mort- 
gagor then sold the mortgaged property to defendant No. 2. There was a covenant 
in the sale-deed that the purchaser should pay up the prior mortgages. The purchaser 
paid up the two prior mortgages. The plaintiff sued upon his mortgage (the third mort- 
gage). The defence of the purchaser was that having paid up the two prior mortgage? 


(p)° (1043) 20, 100 1. on 4. B. 98, 44 Bom. (r) a = B. 227, 44 Bom. L. R. 416, 202 I. C. 
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he was entitled to subrogation. It was held that tho purvhaser, having simply dis- 
charged his own obligation under the covenant, was not entitled to subrogation. 


Privy Council: Lala Manmohan Das v. Junki Prasad (t).—Tho respondent and 
two other porsous were trustees of property dedivated to an idol. The document creating 
the trust did not give to a single trustoo any power to execute a dewi of tranafer of the 
trust property. The respondent alone purported to execute a inortgage of tho property 
in favour of the appellant claiming in the deed that it was his own family property. 
He did not purport to mortgage the interost of the idol. The bulk of the mortgaye 
money was loft with the appellant to pay off a previous mortgage on the endowed pro- 
perty in respect of which a tinal decroo for salo had boon made against the idol through 
its trustees. Tho appollant sued for realising his mortgage as against the idol. The 
Privy Council held that at the date of the mortgage the respondent, nut boing the only 
trustee, Was not competent by himself alono to represent the idol and did not aaa matter 
of fact purport to do so, and, accordingly, the mortgage doed was not binding on the 
trust estate. Tho appellant fell back on the prior mortgage which was binding on the 
idol and tho decree for salo in respect whoreof had boen paid up with moneys advandtal 
by him. Without deciding whether section 92 had retrospective oporation, the Privy 
Council held that the appellant was not entitled undor the third paragraph of the section 
to subrogation since, as the money was not advanced to tho idol through Ita trustees 
but to the respondent personally who could not alone represent the idol, it had not been 
proved that the money was advanced by the appollunt to the“ mortgagor" as require] 
by that section and further that thore was no registered instrument rigned by the mort. 
gagor, i. e., all the trustocs. Their Lordships also hold that under the law as it existed 
before the amendment of 1920 thb appellant boing a more stranger—-noithor boing a surety 
for the debt, nor being otherwise interested in the property—had, in order to succeed on 
the equitablo doctrine of subrogation, to prove that thero was an agreement bot wenn 
him and the debtor or creditor that ho should receive and hold an assignmont of the 
debt as security and having failed to prove auch an agreement between him and the idol 
or the creditor, he was not ontitled to an equitablo right of subrogation and that the 
mere fact that monoy borrowed from him was used for paying off a provious charge did 
not entitle him to the benefit of the discharged security. It ia to be noted, however, 
that the Privy Council recognised tho distinction bet wN two classes of persons ontitled 
under section 92 to subrogation which was made in the Madras Full Bench case of Lakshmi 
Amma v. Shankara Narayan Menon (supra), for at p. 53 their Lordships observe: “Tho 
new section deals with tho rights of subrogation of two different clisses of persona, Tho 
first paragraph, which doals with tho rignts of persons who havo an oxisting interest in 
the property states that: (first paragraph is quoted in full). Tho third paragraph, 
with reference to which the caso of the appellant was argued, deals with the right of stran- 
gers who acquire an interest in the property. It runs as follows: (third paragraph is 
quoted in full). The right mentioned above, referred to usually as conventional ur 
contractual ’ subrogation is founded on the principle of an agreement bet wenn a borrower 
and a lender that the lender Shall be subrogated to tho rights of 155 original creditor." 
This passage soins to land support to the reasonings of the Madras Full Bunch in Lakshmi 
Amma v. Shankara Narayan Menon (supra), The weight of authority clearly seems 
to be in favour of the view that the two paragraphs are mutually exclusive and that the 
first parggraph deals with persons who having a pro- existing interest in the property 
redeems a prior mortgage to protect his own intorest and that a person who acquires 
interest only by advancing money with which tho prior mortgage is satisfied does not 
come within the first paragraph even though he secures his advance by a mortgage or 
becomes a purchaser. Such a persan comes within the third paragraph and can only 

claim subrogation if there de an agreement between him and the mortgagor in writing 
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registered. The right of subrogation is denied to such a person on a variety of grounds, 
e.g., that such a person when he pays over the retained money either himself or through 
the mortgagor does not pay his own money and cannot be said to redeem the prior mort- 
gage himself or that he only performs his own obligation under his covenant, and covenant 
includes subrogation, or that he pays the mortgagor's money as his agent and the redemp- 
tion is by the mortgagor. But the real reason seems to be that such a person having 
no pre-existing interest does not come within the first paragraph and that although he 
is a person who comes within the third paragraph he cannot claim subrogation because 
there is no registered agreement giving him that right as required by that section. 
Prior to the amendment such a person could only claim not legal but only conventional 
subrogation, i. e., subrogation based on agreement express or implied and after the amend- 
ment he cannot claim legal subrogation as laid down in the first paragraph but can only 
claim conventional subrogation as modified by the third paragraph if he satisfies the 
requirements of that paragraph. The third paragraph has by requiring the agreement to 
be in writing registered has restricted the application of the doctrine of equitable or 
conventional subrogation. e, 


Partial subrogation abolished.—The fourth clause of the section settles a 
point in which the cases were not consistent. It confirms the case of Gurdeo Singh v. 
Chandrikah (u) where Mookerjee, J., held that subrogation could daly be by redemption, and 
that the demand of the prior incumbrancer must be entirely satisfied so that he should bo 
relieved of all further trouble, risk and expense (v). The Allahabad High Court differed 
in Udit Narain Misir v. Asharfi Lal (w) holding that it was spfficient if the liability was 
partially discharged, for if the mortgagee accepts part payment, the mortgage is split 
and the puisne incumbrancer benefits in exactly the Yame way as he would if the entiro 
debt had been discharged but not to the same extent. The Nagpur High Court also 
held that where a mortgage was split up and the transaction could be looked upon as 
if it were in distinct parts with different considerations assigned to different portions 
of the property and as independent separate mortgages, a person may acquire a right 
of subrogation to a part of the mortgage which has been redeemed (x). In Venkataramana 
Reddi v. Rangiah (y), subrogation was allowed when the charge on only one item of 
the property mortgaged was discharged. In theory there may be much to be said for 
the Allahabad view but in practice it would certainly lead to much complication and 
difficulty in apportioning claims arising out of subrogation. This difficulty was pointed 
out in Hanumaitñaian v. Meenatchi Naidu (z). It was submitted in these notes that 
the prior mortgage must be fully discharged before the puisne mortgagee could claim 
subrogation. The matter is now put beyond doubt because in two recent Privy Council 
oases (a) the observations of Mookerjee, J., have been approved and it has been held 
that a person who claims subrogation must pay the entire amount under the incumbrance 
in respect of which subrogation is claimed and that payment of a portion only of the 
amount due under the incumbrance is not sufficient. Such a qualification of the right of 
subrogation, according tothe Privy Council, applies whether the right is claimed under 
section 92 or under the pre-existing law. The Allahabad, Madras and Nagpur decisions 
noted above must, therefore, be regarded as having been wrongly decided. In some 
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cases subrogation has been allowed when the prior mortgage has been discharged but 
only part of the money has been advanced by the subrogee (b). Where the prior mort- 
gageo has been paid up by several persons tho person making tho final payment cannot 
alone, it has been held, claim the right. All porsons making tho paymenta are entitled to 
the benefit of the right (c). What is essential is that the whole dobt must be paid up and 
not that the whole debt must be paid up by one person. It is submitted that the observa- 
tions of the Privy Council in Janaki Nath v. Pramatha Nath (supra) and Madhoram 
Sand v. Kirtya Nand (supra) do not militate against thie viow, for in neither of 
those two cases had the whole debt been paid up. In Malireddi Ayyureddi v. Gopala 
Krishnayya (d) where an assignee of the equity of redemption made payments to 
avert a salo of crops the Privy Council said that such sums “should bo deemed to be pro 
tanto purchases of the second mortgage,“ but in that caso the whole of the mortgage debt 
was discharged by tho purchaser. Thore is, howovor, a dictum in a recent judgment of 
the Privy Council in Mitchell v. Phillips (e) which would soem to imply that the auretis 
of part of a debt borrowod on a mortgage might be ontitled to the benofit of the security 
before the discharge of the whole murtgago doubt. e 


Limitation.—Under section 69 of tho Indian Contract Act a persou, who ia interested 
in the payment of monoygvhich another is bound by law to pay and who therefore pays 
it, is entitled to be reimbursed by tho other. Under the first paragraph of section 02 
of the Transfer of Property Act any of the persons referred to in aection 91 (other than tho 
mortgagor) and any co-mortgagor shal}, on redeeming property subject to the mortgage, 
have, so far as regards rodemption, foreclosure or sale of such property, the samo rights 
as tho mortgagee whoxo mortgage he redoeins may have against the mortgagor or an 
other mortgagee. The third paragraph gives a right of subrogation to a persan wh 
advances to a mortgagor money with which the mortgago is redeemed, but subject to 
sertain conditions. Two things are clearly noticeablo, namely, (I) that section 69 gives 
only a right personally against another peraon whereas section Y2 gives a right against 
the mortgaged property and (2) that tho person making the pay mont gots, under section 60, 
a right of reimbursement in his own right and independently of anybody else's right 
whereas the person paying up the prior mortgage is, under soction 92, subrogated into the 
rights of the prior mortgagee. A porson making the payment may woll come under both 
sections in which case ho gets both rights. The timo within which such a porson may 
enforce his two rights is, however, difforent and it may woll happen that at the time he 
takes proceedings one of his rights is barred. The period of limitation for onforoing the 
right of reimbursement under section 69 ia throe years from the date of payment under 
article 61 of the Limitation Act (f). Tho question of limitation for a suit to enforce the 
right of subrogation under soction 92 is of some difficulty. This right of subrogation 
may arise at two distinct stages, namely, (i) when tho prior mortgage is paid off 
before the prior mortgages has put tho mortgago in suit and got s decreo thereun 
and (ii) when after the prior mortgagee sued upon his mortgage and got his ducree the 
decretal amount is paid off. Although section 92 in terms refors to mort gage. 
‘* mortgagor '’, mortgagee and “mortgaged property it is nowgwell wttled, sinco 
the decision of the Privy Council in Gopi Narain Khanna v. Bansidhar (g), thut the right: 
of subrogation is available even after tho prior mortgage hus hon put in suit and a decree 
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has been passed thereon. The question of limitation will, therefore, have to be considered 
in respect of the two situations, namely, when the prior mortgagee is paid up before suit 
and when he is paid up after decree, 


Before suit.—The leading case is that of Mahomed Ibrahim Hossein Khan v. 
Ambika Pershad Singh (h). In that case there were six mortgages, the first one was 
effected by a zarpeshgi potta dated November 20, 1874, for repayment of Rs. 12,000 
in 12 years, and the last one was in favour of one Mussammat Alfan for repayment of 
Rs. 12,000 in two years. The mortgage money was by agreement applied to paying 
off the amount due to the zarpeshgidar who made over the zarpeshgi deed to Alfan. 
This last mortgage was assigned by the heirs of Alfan to the plaintiffs appellants to 
whom the zarpeshgi deed was also delivered. The intermediate mortgagees filed suits 
separately and obtained decrees. In all the said suits except that on the fifth 
mortgage the representatives of Alfan, that is the assignor of the plaintiffs appellants 
were parties but they raised no issue and claimed no priority on the ground of 
having paid up the zdpeshgi deed. The plaintiffs appellants on the 22nd 
September 1900 filed the suit out of which the appeal arose on the mortgage dated the 
17th February 1888. It will be noticed that this suit was filed more than 12 years after 
the term of the zarpeshgi deed expired (May or June 1887) as‘well as more than 12 years 
after the date when Alfan paid up the zarpeshgidar on the execution of her mortgage 
on the 17th February 1888. Their Lordships held (i) that the zarpeshgi was kept alive 
for the benefit of Alfan who thereby obtained privrity over the intermediate mortgagees, 
(ii) that the claim to enforce that priority in this suit which was brought morethan 12 years 
after the term of the zarpeshgi had expired was barved by article 132 of the Limitation 
Act and (iii) that as regards the purchasers at sales in execution of decrees in those in- 
termediate mortgagees’ suits in which the representatives of Alfan were parties the suit 
was barred by res judicata by reason of no claim for priority having been made by them 
in those suits. As regards the question of limitation the Privy Council observed: “ But 
as the Rs. 12,000 were under the zarpeshgi deed of November 20, 1874, repayable in Jeth 
1294 Fasli (September 1887) and this suit was not brought until September 22, 1900, 
the claim of the plaintiffs to priority is barred by article 132 of the second schedule of 
the Indian Limitation Act, 1877.” There is a slight inaccuracy in the corresponding 
English date given against Jeth 1294 Fasli, for it will be May or June 1888, but that does 
not affect the matter for May or June 1888 was also more than 12 years before suit. In 
some later cases it has been pointed out that the suit was filed also after 12 years after 
Alfan had paid up the zarpeshgidar and therefore this case is not decisive as to the starting 
point of limitation. But the fact remains that their Lordships in computing the period 
started with the expiry of the zarpeshgi deed as the date of the accrual of the cause of 
action. The date of accrual of the cause of action on the mortgage has been accepted 
In the undernoted cases (i) as the starting point in cases where the prior mortgage had 
been paid off before suit. In Munna Lal v. Ohuns Lal (j) the majority of a Full Bench 
of the Allahabad High Court held that in the case of eubrogation before or after decree 
the limitation fof enforcing the subrogee's right would begin to run from the date of 
payment of the prior mortgage or the decretal amount. It is submitted that, so far 
at least as subrogation before decree is concerned, this statement of the law is contrary 
to principle as well as to the weight of authority. 


© 
After decree.—It is well settled that where a subsequent mortgagee pays up 
the amount of the decree obtained by a prior mortgagee on his prior mortgage the 
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subsequent mortgagee is subrogated to the rights of the prior mortgagee. The question 
has arisen as to how and within what time the subrogee is to enforce his righte. As 
regards the procedure to be adopted by the subrogee, in some cases (4) it had been held 
that the subrogee was to continue the suit and procesd to execute the decreas, The 
authority of these cases is now regardod as destroyed by tho pronouncement of the Privy 
Council in Gops Narain Khanna v. Bansidhar (supra). In that case, although Gaya 
Prasad the subsequent mortgageo was a party, the mortgage decree was passed in the form 
given in section 86 of the Transfor of Property Act which prima facie contemplated a 
suit between one mortgagee and tho mortgagor only. The subsequent mortgagee paid 
up the deoretal amount and applied for docroo absolute but his application was dismissed 
on the ground that he had not acquired the status of a decree holder aud that the decree was 
no longer capable of execution. Tho subsequent mortgageothen filed a suit for foreclosure. 
The question was whether such a suit was maintainablo. Their Lordships uf the Judiolal 
Committee held that the suit was not barred by section 244 of the Civil Procedure Code 
(now seotion 47) and that in view of tho languago of tho dooroo as drawn up a separate suit 
was the appropriate remedy, as a now decree was required to work out the rights of tho 
parties. The Privy Council said: ‘...... on payment by Gaya Prasad of the sum 
into Court before the expiry of tho enlarged timo, and accoptance of that sum by the 
plaintiffs, the decree was spont and became discharged and satisfied. There was, therefore, 
nothing left to be dono in th» execution departinent. It is true that Gaya Prasad, having 
made that payment (as bo had the right to do ), acquired under soction 74 of the Tranafer 
of Property Act all the rights and powers of the murtgayee as auch. But this would not 
have the effect of reviving or giving vitality tu a decroe which by tho torma of it had 
become discharged. ”’ 


A suit being thus held to be tile propor procedure tho question next arises as to“ 
the time within which tho suit is to be filed and as to when the time begins to run. lu 
Gaps Narain Khanna's caso (supra) there was no question of limitation for the suit was 
woll within 12 years from the datos of the accrual of the cause of action on the mortgage 
of the decree and of the payment by Gaya Prasad. Thero is a good doal of divergence 
of judicial opinion on this question. Three different viows havo been oxpresaed in th 
reported decisions in India. In the undernoted oases (I) it has boon held that the limita- 
tion runs from the date of accrual of the cause of action on the mort gago deed itself and 
not from the date of payment of tho decretal amount. On the other hand in several other 
cases (m) it has been held that time bogins to run from the date of payment of the deoree. 
A third view is that the starting point of limitation is the date fixed for payment by the 
decree which is paid up (%). 


The first of the above three views was based primarily onthe above quoted observa- 
tions of the Privy Council in Gopi Narain Khanna's cane (supra). The reasoning was 
that the decree was discharged and the right of subrogation conforred by section 74 and, 
now by section 92 would not revive or revitalise the decreo and therefore the subrogee 
would get the right of the decree holder mortgagee under the mortgage and as the right 
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so conferred was founded on the mortgage the limitation must be that applicable to a 
suit on the mortgage, that is to say, time must be computed from the date of the accrual 
of the cause of action on the mortgage. It should, however, be remembered that in 
Gopi Narain Khanna's case (supra) the decree was passed in the form provided in 
section 86 of the Transfer of Property Act. The decree had not been made absolute. 
By the decree it was ordered that upon the mortgagor defendant paying to the plaintiff 
mortgagee the amount due on the appointed day the plaintiff mortgagee should deliver 
up the title deeds and retransfer the property and that if no payment was made on or 
before the fixed day the defendant mortgagor should be absolutely debarred of all right 
to redeem the property. In that case the decretal amount was paid by the puisne mort- 
gagee and the decretal debt was fully discharged and satisfied but there had been no 
retransfer of the property to the mortgagor. Payment having been made there could 
be no question of making the decree absolute therefore the decree as drawn up had spent 
itself and the rights of Gaya Prasad the subsequent mortgagee defendant who had paid 
up the decretal amount and acquired a right of subrogation could not be worked out 
in that suit under that decree as drawn up. The decretal debt has been satisfied but 
what had happened to the decretal charge? In Janaki Nath Roy v. Pramatha Nath 
Malia (o) Lord Romer in delivering the judgment of the Board observed: Turning 
now to the statute, the first thing to be observed is that the third paragraph of section 
92 only applies where the mortgage has been redeemed. In tho present case it is said 
that the mortgage has not been redeemed inasmuch as there has been no reconveyance 
or what in India takes the place of a reconveyance. This contention, howover, 
loses sight of the distinction between the redemption of a mortgage and the 
redemption of the property mortgaged. In their Lordships’ opinion, it is clear 


' that the words in the section mortgage has beef redeemed’ refer merely to the 


payment off of the mortgage money and not to an extinction of the mortgagee’s rights 
over the mortgaged property. If such rights had become extinguished there would 
be none to which the person advancing the money could be subrogated.’ This principle, 
it is apprehended, will also apply to the first paragraph of the section. This pronounce- 
ment makes it quite clear that there are two things in a mortgage, a debt and a security. 
The debt may be satisfied but the security may be kept alive and that is the very founda- 
tion of the doctrine of subrogation. When the subsequent mortgagee satisfies the mortgage 
debt the security is not destroyed but he gets the benefit of the security and can enforce 
the security. In Batey Krishna v. Parsotamdas (p) a puisne mortgagee P had paid up 
the decree on a prior mortgage as also the amount of another mortgage which had not 
been sued upon. A subsequent mortgagee D filed a suit impleading P. A foreclosure 
decree was passed but subject to the rights of P for the two sums paid by him and a final 
decree was also passed. P then brought a suit for recovery of the two sums. The 
point was taken that P’s right as subrogee was founded on the mortgages and a suit on 
the mortgages he had paid off was out of time. Privy Council held that the deoree in 
the foreclosure suit gave him a charge and his rights as subrogee had merged in that 
decree. Said their Lordships: The plaintiff by making the two payments mentioned 
above had subrogated himself to the rights of the moftgagees whom he had paid off 
and the right which he had thus obtained became merged in the decree passed by the 
Subordinate Judge in the foreclosure suit.” If the subrogee’s right can merge in the 
decree, surely the mortgagee’s right may also do so. It is submitted that when a mort- 
gagee puts his mortgage in suit and a decree is passed thereon the mortgagee’s right 
under the mortgage merges in the decree. The mortgagee can no longer file a suit on the 
mortgage. His security is limited to the amount allowed by the decree. He cannot 
claim interest at the mortgage rate. In short his only right is what is given to him by 
the decree. Like a mortgage a mortgage decree has also tio elements, a deoretal debt 
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and a deoretal charge. The decree may not croate a new charge, but tha mortgage 
charge becomes attached to the decree as an integral part thereof. The mortgage charge 
is thus transformed and assumes a now garb and a new life as regards its onforocability. 
If the decretal debt is paid up the debt is discharged but what has bean called tho decretal 
charge does not perish with it, for if it does there will be no shoe into which the puisno 
mortgagee paying up tho decrotal debt can got into. The payment of the decreta! dobt 
can on no sound principlo revive tho mortgago which has merged into deoree and has 
become extinct as a mortgage. It is submitted that the Privy Council in Gopt Narain 
Khanna’ case (supra) only moant that the decree boing drawn up in the form prescribed 
by section 86 it spent itself in the sense that the docretal debt being gone the dooree 
could not be executed, i. e., the procedure by execution was no longer open. It is submitted 
that Privy Council did not say or mean that the deoretnl charge had vanished or the 
mortgage charge had rovived. The truo principle of subrogation is that the person 
who becomes entitled to it gets tho rights of the prior mortgagee in the form in which 
they are at the time when the right of subrogation arises. In Parvati Ammu v. Venkata. 
rama Iyer (q) Wallace, J., formulated the point for decision in the caso as follows: Tho 
point for decision is whether when she paid it off, she is to h subrogated to it in its original 
form as à mortgage chargo, or to it in the form into which it had developed, cóz., the right 
to sell the property in discharge of tho mortgage docreo.” Tho loarned Judge then 
answered the question aYfollows: The essence of subrogation is that the party paying 
off a charge booomes in equity the assigneo of that charge. It would soom to follow that 
he is subrogated to the chargo in the form which it has assumed when his anaignor in 
equity is (by a legal fiction) supposed®%o make the uasignmont. It in difficult to sno huw 
an assignment can havo the effect of, so to aponk, setting back the hands of tho clock 
of evolution, and reviving a form ut of which (he charge has already doevoloped, so that 
the charge assigned is not tho chargo as on the date of assignment, but somo previous 
and out worn stato thereof. It is still more difficult to adopt such a theary when tho 
charge, out of which the chargo at the date of assignment has dovolopod, has already 
vanished not by process of development, but by offlux of time. If the charge assigned 
is still a charge which has become unenforceable as a mortgage charge by efflux of time 
then naturally subrogation is time barred. But if it is a charge which has booome un- 
enforceable as a mortgage charge, because it has developed into a decree oharge, I cannot 
see why the party entitled to subrogation should be relegated to the unenforceable charge 
and denied the enforceable one. If the unenforceability of the mortgage charge as such 
is the test by which the right of subrogation is to be denied, it in difficult to see why a 
mortgage charge unenforceable at the date of assignment because it has passed into a 
decree should nevertheless be held enforceablp by a subrogee, while a similar charge 
unenforceable at the date of assignment because of efflux of time, in not enſoroda ble by 
the subrogee....... It appears to me then that the proper doctrine is that the aubroges 
or assignee in equity steps into the shoca of the prior mortgague at the point where he 
is standing and takes over whatever rights and remedica he possesses at the moment 
his lien on the property is paid off. Further down His Lordship furtner clarified the 
position thus: As I have ssid, I find it difficult to sec how, when a mortgage is no 
longer alive as a mortgage but has suffered a change into a decree for sale, and cannot 
therefore any longer be enforced as a mortgage by the prior mortgagee, it is nevertheless 
alive as a mortgage and enforceable as such by the puisne mortgagee who has paid it 
off in its shape as a decree debt, or how that payment can revise the process of conversion 
it has pa%eed through and revive it again as a mortgage charge. I hold therefore that 
the plaintiff is subrogated to the decree charge held by the prior mortgages, i. e., bak right 
to hold the property to sale tu discharge the decree debt ; and that right is free of any 
restriction that it should be worked sut within the period of limitation for the enforcement 
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of the original mortgage. To the like effect are the observations of Chhatterji, 


J., in the Patna case and of Mukherjee, J., in the Calcutta ocase referred to under the 
foregoing footnote (n). It is true that in Kotappa’s case (supra) Wallace, J., changed 
his views but the reason for the change does not appear to be convincing. The learned 
Judge was apparently oppressed with the supposed technical difficulties in giving effect 
to the views expressed in the previous case. If one keeps in view the difference between 
substantive rights and remedy no difficulty need arise. Section 92 is concerned with 
and lays down a rule of substantive law and confers a substantive right. How and 
within what time that right is to be enforced appertain to the domain of the law of pro- 
cedure and limitation both of which are what lawyers call adjective law. Every right 
of a civil nature is enforceable. The courts have jurisdiction to try all suits of a civil 
nature except suits of which their cognisance is either expressly or impliedly barred. 
If a prior mortgage is paid up before it has merged into a mortgage decree, the person 
paying, if he comes within sec. 92, gets the right of the prior mortgagee which at 
that stage is wholly founded on the mortgage itself, Immediately preceding such payment 
the remedy of the prior moygagee was to sue upon the mortgage. The subrogee’s right 
is also to sue upon the mortgage. If, however, the mortgage had ripened 
into a mortgage decree before payment, the subrogee gets into the substantive 
right of the decree-holder not qua mortgagee but as a deq; ee- holder. How was the 
right of the mortgagee decree-holder to be enforced? In England a suit upon a judgment 
was a familiar procedure. The right of a mortgagee decree-holder is certainly a right 
of a civil nature. What prevents him from suing upon his decree? It is the rule of 
procedure now embodied in sec. 47 of the Code of Civil Pfocedure that bars such a 
suit. Even under sec. 47 if a decree is merely a declaratory decree or is not executable, 
a suit is the proper remedy. Unless the decree is drawn up as suggested by the Privy 
Council and as now provided in Form No. 9 of App. D, Civil Procedure Code, the subrogee 
cannot execute the decree according to the rules of procedure but, for that reason, hfs 
right does not vanish in thin air. The right remains and as he is not affected by sec. 47 
he has his ordinary remedy by way of a suit which but for the rule of procedure em- 
bodied in that section would also have been available to the mortgagee deoree-holder. 
The law of limitation is also part of the adjective law and it regulates the remedy by 
prescribing periods within which particular forms of proceedings are to be initiated 
but does not affect or qualify or destroy the right. This is clearly recognised by tho 
fact that even when the proceedings to enforce a right are barred by limitation the right 
is not extinguished, unless the case comes within section 28 of the Limitation Act. If 
this distinction between the substantive right which is regulated by substantive law 
and the remedy which is regulated by adjective law is kept in view, there can be no 
difficulty in giving full effect to the doctrine of subrogation, namely, that if at the time of 
payment the mortgage is alive as a mortgage the subrogee’s right is on the mortgage 
mad his remedy is a suit which must be brought within 12 years from the accrual of the 
cause of action on the mortgage but that if at the time of payment the mortgage had 
merged in a decree the subrogee gets the mortgagee decgge-holder’s right and his remedy, 
if the decree is fot in Form 9, is by way of suit which must be brought, under 
article 132, within 12 years from when the money due under the decree becomes 


payable. 


The second view mentioned above proceeds on the theory of a fresh charge or a 
statutory right giving the subrogee a charge. The theory of a fresh charge found favour 
with the Court in the case of Sith Lal v. Munni Lal (supra). That case was, however, 
doubted in two subsequent cases noted above. In Alam Ali's case (supra) Sulaiman, 
C. J., said that gvhen the right of subrogation arose before the mortgage had merged into 
a mortgage deoree- the subrogee got no fresh charge, but that when it arose after decree 
the subrogee got a statutory right which gave him a sort of charge. The last Full Bench 
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case of the Allahabad High Court (Munna Lal v. Chunni Lal, supra) carried this reasoning 
to its logical conclusion, namely, that whether subrogation arose Before or after decres a 
fresh statutory right arose and limitation began in both casos from the date of payment. 
If section 92 is to be regarded as a statutory right there is no reason why old section 74 
was to be regarded otherwise. Nor can there be any reason why there should bo any 
difference between a pre decree subrogation and a post decree subrogation whioh difference 
was conceded by Sulaiman, C.J. To accept the first view is to give the subrogee more 
than the right of the prior mortgagee for the subrogee will enforce the right under the 
mortgage which may be greater than the right of the mortgageo decroe-holder, e.g., as to 
interest. On the other hand, in many cases it will not give any enforceable right to 
the subrogee for the suit on tho mortgage may be barred at the time payment of the 
decretal amount is made. To accede to the second view may alan amount to giving the 
subrogee better rights, e.g., when subrogation takes place say 10 daya after the deoren 
when the mortgagor has over 5 months to pay. Acoording to the second view the sub- 
rogee will be entitled to take proceedings before the date uf payment under tho deoree 
arrives. Further it is unnecessary, for the purposes of subrogation, to have recourse 
to the theory of a fresh charge or statutory right amounting to a frosh charge. Tho 
true principle, it is submitted, is that adopted by Wallace, J.“Chatterji, J., and Mukherjee, 
J., in the cases noted above in which the third view has been ex pressed. 


In Sheosuran Singh p. Amta Co-operative Credit Society (r) the Patna High Court 
has takon the view that aftor the amendment of the Transfer of Property Act in 1920 a 
oo-mortgagor on redeeming the mortgage acquires a charge on tho share of the other 
co-mortgagor in addition to the righe of subrogation and that consequently when a 
co-mortgagor pays off tho decretal amount duo under the mortgage deere he becomes an 
assignee in equity of the mortgage bond and if the suit on the bond is barred and tha, 
security becomes worthless he can obtain a decree for sale in enforcoment of his charge on 
the sharo of the othor co-mortgagor if his suit has been filed within 12 years from the 
date of payment. The same view appoars to havo beon taken by a Full Bench of the 
Oudh Chief Court in Brij Bhukhan v. Pandit Bhagwan Dati (s). If tho period of limitation 
governing a suit for enforcing the right of the subrogee is as suggested above, there will 
be no necessity for extracting, by a process of interpretation of the provisions of 
the Transfer of Property Act on the basis of the supposed intention of the 
legislature, a statutory charge in favour of the co-mortgagor redeoming the mortgage 
for the co-mortgagor liko auy other subrogee will have a better security than a mere 
charge on the share of the other co-mortyagor. 


93. No mortgagee paying off a prior mortgage, whether 
with or without notice of an intermediate 
mortgage, shall thereby acquire any priority 
in respect of his original security; and, except in the case 
provided for by section 79 no mortgagee making a subsequent 
advance to the mortgagor, whether with or without notice of 
an intermediate mortgage, shall thereby acquire any priority 
in respect of his security for such subsequent advance. 


Prohibition of tacking. 


Amendment.—This is the same as sec, 50) before the Amending Act of 1920. The 
section has been renumbered 93 and placed after sec. 92 as the principle of tacking is 
closely allied to that of subrogation. 
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Tacking.—If there are successive mortgages thus :— 
A mortgagesto .. 56 5 5 5 .. B, 
A 35 in es si x T ad 0 
and A = be: sai d as Pe 98 .. D. 


D may redeem B and be subrogated to the rights of B; but he only takes priority over C 
in respect of B's mortgage and not in respect of his own mortgage (t). Under the English 
doctrine of tacking D on paying off B acquired priority over O not only in respect of B’s 
mortgage but also in respect of his own mortgage provided B had a legal mortgage and D 
had no notice of C’s mortgage when he lent his money to A. Thus D’s mortgage was 
tacked on to B's and the consolidated mortgage of B and D became prior to C (u). This 
privilege, described by Lord Hale, C. J., as the creditor’s tabula in naufragio (v), was the 
effect of the superiority allowed in equity to the legal estate. The first mortgagee Bhad 
the legal estate, and when D acquired the legal estate, then if he advanced his money 
without notice of C’s mortgage he was said to have as strong an equity as C and a right to 
squeeze him out. 


This doctrine has been abolished in England by sec. 94 of the Law of Property Act, 
1925, as from the Ist January, 1926, and it was not recognized in India (w). The effect 
of this section is to enact that the doctrine of tacking shall not apply in India except to 
the extent allowed by sec. 79. f 


The section was considered in Méttiu Lal v. Kishan Lal (x) with reference to a question 
of rateable distribution under sec. 295 of the Code of Civil Procedure, 1882, corresponding 
to sec. 73 of the Code of 1908. The first and third mortgages,were to B and the second 
to C. B obtained two decrees for sale on his mortgages and received payment of the 
sade proceeds. O obtained a decree for sale and claimeé that, after deducting the amount 
due on the first mortgage only, the balance of the sale proceeds should be paid to him. 
C’s claim was allowed on the ground that neither the rule of rateable distribution undor, 
the Code of Civil Procedure nor sec. 80 (now seo. 93) of this Act gave priority to a sub- 
sequent encumbrancer. 


With or without notice.—It matters not whether the mortgagee making the 
subsequent advance has or has not notice of the intermediate mortgage (y). 


Salvage payments.—When a prior mortgagee makes payments of arrears of 
Government revenue to protect the property from forfeiture and sale, such payments 
are in the nature of salvage payment on behalf of all persons interested, and are added 
to the prior mortgage either under sec. 72 of this Act or sec. 9 of the Bengal Revenue 
Sales Law, 1859, and have priority over, puisne incumbrances (z). 


Mortgagor not affected.— The section refers to the rights of successive mort- 
gagees inter se and has no bearing on the question which may arise between the mortgagor 
and mortgagee with reference to consolidation, or tacking or adding expenses to the 
mortgage debt under sec. 61 or 72. But under the old rules of administration in 
England, long since repealed, a mortgagee might tack ag unsecured debt to a mortgage 
debt and thus congert a simple contract debt into a specialty as against an heir or 
devisee of the mortgagee under the rule in Rolfe v. Chester (a) though he might not do so if 
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he would thereby gain priority over other creditors (6). Ina case where the mortgagor 
had been in possession and a suit was compromised on terme that the mortgagor should 
pay the arrears of rent with the mortgage debt, it was hold that a transferve of the equity 


of redemption was not bound to pay the arrears, as the rent could not be tacked on to 
the mortgage debt (c). 


94. Where a property is mortgaged for successive debts to 

successive mortgagqees, n MESNE mortgagee has 

dees. mortea- the same rights against mortgagqees posterior 
to himself as he has against the mortgagor. 


The old section.—This section has been substituted by the Tranafor of Property 
(Amendment) Act, 1929. The old soction was numbered 75 and was af fullowa :— 


Every second or other subsequent mortgagee has, so far as regards redemption, 
foreclosure and sale of the mortgagod property., tho same rights againat tho prior mort- 
gagee or mortgagees as his mortgagor has against such prior mortgagee or mortgages, 
and the same rights against tho subsequent mortgagoes fi any) as ho has against his 
mortgagor.” 


Amendment.—Thispsoction is now. It corrosponds partly to the repealod aoo. 75 
and the repealed Order 34, rule II, of the Code of Civil Procedure, 1908, as originally 
enacted. 


Redeem up, foreclose down.—*This familiar rule was orprossod in the repealed 
sec. 75. In the Act as amendod it is divided between two mces. NI (n) and 94. 
Section 91 (a) gives a puisne mertgagee a right to redoom a prior mortgage, and thig 
section gives a prior mortgagee a right to foreclose a puisno mortgagee. It ia not easy 
to understand why tho section rofors to a mesne mortgages as it doos not refer to rights 
‘against anterior mortgageos. Tho word prior’? would have been moro appropriate 
and possibly the word mesne is a survival of the repealed Order 34, rulo ||, of tho 
Civil Procedure Code, 1908. 


Tho rule arises in the case of successive mort gages and is best ox plained by an example. 
Thus if there are three succossive mortgages — 


A MOrtgaguk (t(ooodvvov asana eaaa B 
A LI T 9 E ‚ , a a . KB + 
A 5 jjͤã 7ĩ?—u 8 D) 


C as ussigneo of part of the equity of redemption of A, has th. right to redeem B. For 
the same reason D can redeem C or B. On the other hand B can foreclow A, and as 
parts of A’s equity of redomption have boon transferred to C and to D, B can forecloso 


C or D or both. z 


8 n law contrasted.—In English law the puisne mortgagoe's 
ga paren is strictly ancillary to his right to work out hin remedy 
by foreclosure or sale of the property. Thus D redeems C and atgnding in C's shoes 
redeems B and standing in B's shoes forecloses A. Accordingly D cannot rodoom B 
without first redeeming C (d). This is sad to be because what is mortgaged tu C is the 
right to redeem B and what is mortgaged to B is the right to rodnom C. Again, the 
plaintiff sgoking to redeom must foreclose all equities subsequent to himself as well ad 
the mortgagor. Thus if D wishes to redeem C. ho must offer to foreclose A, und therefore 
he cannot redeom C before h» is entitled to foreclose his own mortgage. Similarly if 
D wishes to redeem B, he must offer to redeom C and claim to foreclose A. 


———Eʒ— ——ĩ ATU] x 
i Jae R ; Ch. D. 724. 
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It is recognized in Indian cases that the puisne mortgagee’s right to redeem a prior 
mortgagee is ancillary to his right to work out his remedy by sale of the property (e). 
For this reason the Madras High Court has held that limitation for the puisne mort- 
gagee’s suit to redeem a prior mortgage is not sixty years under art. 148, but twelve 
years under art. 132 (f), although the other High Courts apply the sixty years’ period 
under art. 148 of the Limitation Act (9). But the rule in India is not so strict as in 
England, for D may redeem B without redeeming C, but it is necessary under Order 34, 
rule 1, of the Code of Civil Procedure, 1908, that C should be made a party. Again 
D may redeem C without foreclosing A ; only it is necessary that A should be a party. 
On the other hand if B forecloses 4, B should make C and D parties to tho suit. 


Effect of prior mortgagee’s decree on puisne mortgagee.—If the prior mort- 
gagee forecloses his mortgage, and makes the puisne mortgageos parties to the suit, liberty 
is given under the decree to the puisne mortgagees to redeem the prior mortgagee and 
foreclose or bring to sale the mortgagor, though tho decree does not operate as res judicata 
between the mortgagor and the puisne mortgagee (A). In a case where the decree was not in 
proper form and did not give this liberty, the Privy Council held that the puisne mortgageo 
could not pay off the prior mortgagee and adopt the decree as his own (i). This was on 
the ground that the payment satisfied the decree and there was nothing left to execute 
and so the puisne mortgagee’s remedy was by another suit. When the decree is in proper 
form and gives the puisne mortgagee a right to redeem which hẹ exercises and the mort- 
gagor makes default in payment the Court may substitute the puisne mortgagee as decree 

holder and pass a preliminary decree in his favour (q). But if the puisne does not exer- 
cise his right to redeem, the property after sale passes to the auction purchaser free from 
in cumbrances, and the rights of the puisne mortgagee are transferred to the surplus sale 
proceeds (k). In a case where the prior mortgage wag of property in Calcutta and the 
puisne mortgage of that property and another property in the mofussil, the prior mortgagee 
sued for sale and the sale proceeds were not enough to satisfy the puisne mortgage—yet the 
puisne mortgagee was not allowed to bring to sale the mofussil property which was not in“ 


suit (2). 
6 


Rights of auction purchaser at sale in execution of mortgagee’s decree.— 
In this connection it is important to note that a purchaser at a sale in execution of 
a mortgage decree is in a much stronger position than a purchaser at a sale in execution 
of a money decree against the mortgagor. A sale in execution of a money decree passes 
the rights of the mortgagor existing at the date of sale. The sale in execution of the 
mortgagee’a decree passes the rights of the mortgagee as well as of the mortgagor ax 
they existed at the date of the mortgage si If the mortgagor has no title so that the 
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equity of redemption is not represented in the mortgagee's suit, the mortgage decree is 
so far as the property is concerned, a nullity (n). 


Rights of auction purchaser at sale in execution of mortgagee's decree 11 
puisne mortgagee not a party.—If the prior mortgagee suing to enforce his mortgage 
does not make the puisne mortgagee ù party to the suit and brings the property to aalo, 
it has been held that the auction purchaser acquires the rights both of the mortgagee 
and mortgagor. As assignee of the mortgagor he may sue to redeem the puiane 
mortgage (o), or as assignee of the mortgagee’s rights he may rue to enforce the puiane 
mortgage (p). It has been held that the purchaser acquires the rights of the mortgagor 
and mortgagee free from subsequent incumbrances, but is still liable to be redeemed by 
the puisne mortgagee (q), or by an assignee of the equity of redemption who has not 
been made a purty (r). Ina suit tu redeem the auction purchaser, the decree is ignored 
and the auction purchaser is entitled to interest up to redemption (e). The 
auction purchaser cannot sue for possession but may sae for salo to compel 
redemption (0). | 

Omission to implead puisne mortgagee does not affect his rights.—The 
omission to implead a puisne mortgagee does not inany way affect his rights (u). Not 
only has the puisne mortyageo the right to redeem the prior mort gagro after be has brought 
tho property to sale (r), but bis right to sue for sale, subject of course to the first 
mortgage, is not affected (w). Even if the puisne mortgage is of a part yet tho puisne 
mortgagee has a right to redeem the Prior mortgage of the whole (x). Te puiano mort- 
ga gee may redeem the prior mortgage although a buit to enforce the puisne mortgage be 
barred by limitation. This ix bec#use limitation fora suit for redemption is 60 yours under 
Article 148 while limitation fur a suit to enforce a mortgage is 12 years ander Article 132. 
e But redemption of the prior mortgage will not give the pnisne mortgagee a right to 
possession if the prior mortgage is not usufructuary (J. Inu Nagpur case (z) a puisno 
mortgageo was not made a party tothe prior mortgagee's suit, After the decree but before 
the equity of redemption was extinguished by the sale, tho mortgagor sold tho equity of 
redemption and his vendee redeemed the puisne mortyage, The vendre standing in tho 
shoes of the puisne mortgagre was entitled to redeem the poor mortyaged’a auction 
purchaser (z). The Privy Council have repeated !y aud that the prococdings in the prior 
mortgagve's suit are not binding on thu puisne seas te affect las rights under the puisno 
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mortgage (a). In Sukhi v. Ghulam Safdar Khan (b) the Judicial Committee said The 
general principle is stated rightly by the High Court. Itisthis: ‘The plaintiff is a puisne 
mortgagee seeking to enforce her mortgage, the prior mortgages in his suit having failed 
to make her a party. It is the duty of the Court to give the plaintiff the opportunity 
of occupying the position she would have occupied if she had been a party to tho 
former suit. Wallis, C. J., in a Madras case (ej said that the mortgagee has a right to 
sell the mortgagor's interest as it stood at the date of the mortgage subject to this, 
that he must make all subsequent mortgagees parties if he wishes the sale to be freo 
of their incumbrances. This, it is submitted, is a correct statement of the law, 
but in an earlier case from Allahabad (d) Turner, J., said Of course such subsequent 
encumbrancers, if they are not made parties, might at any time before sale come in 
and redeem, and they will not be bound by the decree, but if they do not redeem 
and a sale takes place their liens will be defeated unless they can show something moro 
than the existence of their subsequent encumbrances, some fraud or collusion which 
entitled them to defeat the first encumbrance or to havo it postponed to their own.“ 
It is submitted that this is not a correct statement of the law. It is difficult to see how 
the lien can be defeated if the puisne mortgagee was not a party to the suit, or how pro- 
perty can be said to be taken by the purchaser free from incumbrances if the puisno 


mortgagee still has a right to redeem him. {f 


This difference of opinion as to the precise effect of a prior mortgagee’s sale without 
impleading the puisne has led to many conflicting decisions, when the right to possession 
of the Property has been in issue. It has been fod in somp cases that a puisne mort- 
Ages in possession, though not impleaded in the prior mortgagee’s suit, may be evicted 
“py the auction purchaser at the prior mortgagee's dale, and that the puisne mortgagee 
must redeem him or give up possession (e). The same rule has also been applied to an 
assignee of part of the equity of redemption who has been in possession (f), though in some 
cases it has been held that if the mortgagee’s omission to join the purchaser of part of the 
equity of redemption was intentional, bis suit for possession should be dismissed (g). It 
is submitted that the right of redemption is a right, and not a liability, and a person 
holding such right cannot be compelled to enforce it on pain of eviction. Again, these 
cases offend against the principle that a puisne mortgagee should not be prejudiced 
by the omission of the prior mortgagee to join him as a party. In other cases, however, 
it has been held that the prior mortgagee’s auction purchaser cannot dispossess the puisne 
mortgagee (h) or a sharer in the equity of redemption (i) who has not been joined, unless 
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as assignee of the equity of redemption he rodeema him; and the auction purchaser is 
not entitled to evict a lessee of a Juaxe subsequontly granted by tho mort ge gor if the 
lessee had not been mado a party to the ruit (j). Conversely an asaignes of a part of the 
equity of redemption was held entitled to recover possession from the auction purchaser 


at the mortgagce’s sale (h). But those cases have been dissented from on tho 
l l NG » und 
that his only right is that of redemption (h. 


Possession as between auction purchasers at sales of prior and puisne 
mortgagees who have not made each other a party.—Axain, the dispute for 
possession may arise between the auction purchaser of the prior and that of the puiane 
mortgagee who have each brought the property to sale without making the other 
a party. Many cases proceeded on the view that after the sale by ane mort ge ger 
there was nothing loft for the other mortgagee to sell, and the right of possession was 
decided according to priority of sale (m). In some cases the right of possession waa 
determined according to tho priority of tho mortgages (n). In vno case (o) tho prior 
mortgagoe’s auction purchaser sued tho puisne auction pugehanser for possession and the 
Court gave him a decreo for salo in default of redemption (o). In a Madras caso the 
Court said that the prior mortgagee not having joined the puisne mortgagee, the right 
of the purchaser to be treated as the owner of the equity of redemption, which is an eatate 
of ownership, is imperfect, and tho puisne mortgagee who represents the ultimato oquity 
of redemption is ontitled to retain possession (p). But in another case (q) the Madras 
High Court held that although tho pripr mortgagee not having Joined the puisne his suit 
was imperfectly constitutéd, yet he was entitled to use tho prior mortgage as a shield 
and that tho puisne mortgageo's purchaser is not entitled to dispossexs him unless he 
pays him off. Tho Allahabad High Court holds that if the prior mortgage is not usufruee 
tuary the prior mortgagoo's auction purchaser gets no right of possession. A qualified 
tlecreo for possession unloss redeemed is in effect a decree for foreclosure and tho prior 
mortgagee’s auction purchaser ix nut entitled to such a dec either against the auction 
purchaser of a puisne mortgagevo who has not been made a party (r) or againat an assignees 
of part of the equity of redemption who haa not been joined (a). On tho other hand the 
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right of foreclosure is recognized in the following passage from Jones (t) which is 
approved by Ghose (u) and which has been followed in many cases: 


“ When a party in interest other than the owner of the equity of redemption, is not 
made a party to the bill, the foreclosure is not generally for this reason wholly 
void. It is effectual as against those persons interested in the equity of redemption 
who are made parties. The sale vests the estate in the purchaser subject to 
redemption by the person interested in it who was not made a party to the pro- 
ceedings. His only remedy, however, is to redeem. He cannot maintain ejectment 
against the purchaser. He cannot have the sale set aside by intervening by petition 
in the foreclosure-suit. His only right is the right of redemption. The sale, 
though it fails to be effectual in every other respect, operates as an assignment of 
the mortgage and all the mortgagee's rights to the purchaser, who may proceed 
de novo to foreclose.” 


It would follow that an assignee of part of the equity of redemption or a puisno 
mortgagee who has not beet made a party cannot dispossess a prior mortgagee’s auction 
purchaser (v). The question however is one which seems to admit of a simple solution. 
If either of the mortgages is ustfructuary, the auction purchaser at that mortgagee’s 
sale is entitled to possession. If neither mortgage is usufructiary each auction purchaser 
is qually entitled to possession, and he who secures possession is entitled to keep it until 
redeemed, and if both are willing to redeem the auction purchaser from the prior mortgagee 
has the prior right to redeem. This subject is €iscussed in . recent Full Bench decision 
of the Allahabad High Court (w), where the conclusion is partly based on the doctrine of 
lis pendens. But as pointed out by Mukerji, J., in the same case and by the Madras 
High Court in a subsequent case (æ) this is an incorrect application of the rule of lis 
pendens for the puisne mortgagee's title relates back to the date of his mortgage. 


Priority of rights of redemption.— When a prior mortgagee has brought the 
property to sale and has himself purchased it he is entitled as assignee of the equity of 
redemption to redeem the puisne (y). If the two rights to redeem, viz., the right of 
the puisne mortgagee to redeem tho prior and the right of the prior mortgagee as 
assignee of the equity of redemption to redeem the puisne, conflict, the right of the prior 
mortgagee to redeem the puisne takes priority (2). In a Calcutta case (a) there was 
a first mortgage to A of 33 bhigas and then a second mortgage to B of 8 of these 33 
bhigas and 4 other bhigas. A obtained a decree for sale on his mortgage without 
making B a party and purchased the 33 bhigas himself. .B then sued to redeem A and 
he had the right to redeem the 33 bhigas, but if this had been allowed A as assignee of 
the equity of redemption could have again redeemed the 8 and the 4 bhigas of the puisne 
mortgage. The Court to avoid complications allowed B to redeem only the 8 bhigas. 

Similar decrees were made in some other cases (b). In Amba Prasad v. Wahid-Ullah (c) 
the puisne mortgage was of two-thirds of the property in the prior mortgage, and cach 
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mortgagee had sued for sale and purchased without joining the other. The prior mortgag 14 E 


was in possession, but the Court allowed the puisne mort gagoe to redeem two-thirds of the 
property for a proportionate amount of the mortgage money. The Court said: “ Where 
tho rights of the mortgagors have vested, as in this case, partly in a prior mortgages 


and partly in a subsequent mortgager, after a suit. had been brought by eagh of them to 


enforce his mortgage, neit her the former VAN he Cr niger Lied 10 releem tha whale nor can 


he compel the latter to give Up his interest in the share of the mortgagor which be has 
acquired.“ 


Prior mortgagee not necessary party to puisne mortgagee's suit.—The 
puisne mortgagee may sue for foreclosure or sale on his own mortgage only. In 
that caso tho prior mortgagee is not a necessary party---O. 34, r. 1 of the Code of Civil 
Procedure, 1908—and the property will be sold subject to the prior mortgage (d). 
He may do so even after tho prior mortgagee has brought the property co salo and pur- 
chased it without making him a party (+), and in such a case he ahould make the prior 
mortgagee’s auction purchaser a party (J). If he merely joins the prior mortgagee in 
a suit on his own puisne mortgage and claims no relief against him, the position of the 
prior mortgagee will be that of a paramount title outaideSthe controversy and he will 
not be affected by tho decreo which the puisne obtains. This occurred in the Privy 
Council case of Radha Kishun v. Khurshed Hossein (g). The prior mortgage wae of 
1892 to A whose interest d9volved on B who assigned it in September 190 to tho plaintiff. 
The puisne mortgage was of 1894 to C who sned for sale in August 1906 making 
B a party but claiming no relief against him. After C aad obtained tho deareo for salo, 
the plaintiff sued on his prior mortyagé and was met by the plea of ras judicata on the 
ground that his predecessor # might and ought to have cuforcod the seourity in the 


former suit. The defence fuileri ase’ had not in his auit sought tu displace B's titie and 


to postpono it to his own. 

` The prior mortgagee may consent to the property being sold free from hi» 
prior mortgage giving him the same interest in the sale proceeds as he had in the property 
Civil Procedure Code, Order 34, rule 12. In such a case it is not open to the puiane 
mortgagee to contend that the rate of interest in the prior mortgage is excessive (A). Such 
a contention would however be open to the puisne mortgages if he had exercised his right 
of redemption. 


The Allahabad High Court at one time held that the puisne mortgagee could not 
enforce: his own mortgage without redecming the prior mortgagee (i]. This case known 
as Matadin’s case was based on a mistaken construction of the word property in the 
repealed sec. 85 which required ‘‘all persons having an interest in tho property 
comprised in a mortgage to be joined as partion. This was interpreted to mean tho 
tangible or physical property mortgaged and not merely a right in property. Matading 
case was overruled in 1907 by another Full Bench in Ram Shankar Lal v. Ganesh Prasad (j). 
and in the next year sec. 85 was replaced by O. 34,r. l of the Code of Civil Procedure, 1906, 
which makes the point plain (x) Matadin's case was in conflict with previous donisions 


—— —ů—— eee * i - 


(d) Kanti Ram v. Rutubuddin (1805) 22 Cal. 32. oe 3 . N ae 
(e) Debendra Narayan Koy v. Ramratan Ranerjer 321, (C34) A. C. 552. 
eee „ van (18 Ag (A) Phul Chand v. Shugan Chand (1034) 166 1.0. 
4 Cow K. 541. a 1118, (34) A. L. 790. 
V 8 i) Matadin v. Karim Husain (1801) 18 All, 
J) Chinnu Pillai v. 5 (1917) (4) 432 F. B. (Mahmud, 7. . 
40 Mad. 77, 34 I. C. 507. aa 8 K Jal (1910) 7 L. 
7 5 50: 15,5 LC. 177. 
(g) (1020) 47 Cal. 662. 47 I. 3 gts 950 ; 9. U 


4 of : < mauk (j) (1907) 29 All. 386 F. B. a` 
. (1026) 48 All. 554, 94 J. C. 505, % Oo : 8 
. e . 4, cet Asier of t) ce. v. r. 


8. 


„ to expenses. 


„ „„ = 1 Al 8 
506. THE TRANSFER OF PROPERTY ACT. 


si MAA gme High Court (1) and with those of other High Courts id. It involved an 
94, 95 Obvious hardehip to the puisne mortgygee, for his period of redemption might be shorter 


~ than that af the prior mortgagee (n). About the same time that Matadin’s case was decided 
* the Privy Council in Umes Chander v. Zahoor Fatima (o) upheld an order for sale in a case 
“here the puliae mortgagee had sued in the alternative for sale subject to a prior mortgage 
or for redemption of the prior mortgage. The Allahabad High Court has since held that 
even if the puisne mortgagee makes the prior mortgagee a party he may sell the property 
subject to the prior mortgage and is not bound to redeem him (p); though it may 
sometimes be convenient to direct redemption of the prior mortgage as tending to prevent 
multiplicity of actions (). 

The puisne mortgagee may redeem up mortgages prior to his own and foreclose 
the mortgagor. The form of decree is that in Form 10, Appendix D to the Code of Civil 
Procedure, 1908. He may also foreclose down mortgages subsequent to his own. 

If the puisne redeems a prior mortgagee who has brought the property to sale 
without joining him as a party, he acquires the rights of the prior mortgagee, and 
steps into his shoes by subrogation. In that case it has been held that the mortgagor's 
right to redeem revives (r). This is because the redemption of the prior mortgage dis- 
charges that mortgage and vacates the sale so that the equity of redemption comes again 


into the hands of the mortgagor (3). 1 


95. Where one of several mortgagors redeems the mortgaged 
property, he shall, in enforcing his right of 

Right ge 10 redeeming subrogation under section 92 against his co- 
mortgagors, be entitled to add to the mortgage- 


money recoverable from them such proportion of the expenses 
properly incurred in such redemption as is attributable to their 


share in the property. 


Amendment.—This section was substituted for the original section by the Amending 
Act 20 of 1929. The old section which was described by Ghose as an unskilfully drawn 


and clumsily worded section (t)“ was as follows :— 


“ Where one of several mortgagors redeems the mortgaged property and obtains 
possession thereof, he has a charge on the share of each of the other co-mortgagors in the 
property for line proportion of the expenses properly incurred in so redeeming and obtain- 
ing possession.” 

Amendment whether retrospective.—This section is not specified in sec. 63 of the 

ending Act 20 of 1929 as one of the sections which shall not have retrospective effect. 
It has been treated as retrospective by the Patna High Court. A purchaser of a share 
iin the equity of redemption paid off the mortgagee’s decree in 1917 and sued to recover 
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a proportionate part of the purchase money from the purchaser of another * be 
who claimed to have purchased without notice of Aho redeeming co-mortgagor’p charge. k 
The Patna High Court, however, held that the case was one of subrogation (w). The 
Oudh Chief Court holds that the section is retrospective (e). On the other hand tha 
Caloutta High Court and the Nagpur Court have held that the seggion is not 15 
retrospective (w). ; ai 


Defects in the old section.—-The old section was based on a passage in 
Macpherson on mortgages (x), but in view of the detinition of the word “charge in 
the Act its use in the section led to much confusion, for it had the effect of 
repelling the doctrine of subrogation and giving the redeeming co-mortgagor not the 
same rights as the mortgagee but a mere charge wl ich, however, was not available against 
bona fide purchasers for valuo without notice. In some cases this had been expressly 
held to be the effect of the section (y), and in a Patna case (2) Das, J., sought to explain 
the section by saying that the co-mortgagor was not subrogated but had only a right 
of contribution. But at the same time the Courts very naturally showed some hesitation 
in repudiating the doctrine of subrogation. The Allahabad High Court hold that the 
redeeming co-mortgagor’s charge took priority over aubfquent mortgages (a); and 
in Lachmi Narayan v. Roy Narayan (b) the redeeming co-mortgagor was held entitle! 
to the benefit of a decree, Which a mortgagee had obtained, ducluring the mortgage valid 
and binding on the mortgagor's family. Again tho Nagpur Court construed the sootion 
as not affecting the co-mortgagor’s right of subrogation so that u co-mortyagor paying 
off a mortgage had not only a charge under sec. 95 on the share of the other mortgagor but 
a right to enforce the mortgage as subrogated to the mortgagee (e). This was the caso 
of a purchaser of a share in the equity of redemption, but tho phrase one of several 
mortgagors in the old section was no doubt intended to mean ono of several pervons® 
interested in the equity of redemption (d). 

0 

The use of the word charge” had also led to much confusion in the application 
of the Law of Limitation to the suit of n mortgagor to redeem the chargo of a co-mort- 
gagor who had redeomed a mortgage. The Allahabad High Court, except in one casa (e) 
where the charge-holder was held to have acquired title by adverse possession, had treated 
the mortgagor who had redeemed the mortgage as an assivnes of the mortgagee and had 
applied the sixty years’ rule under art. 148 from the date when the mortgage was redeem. 
able (f). But the other High Courts treated the suit not ns one for redem ption, but for 
recovery of possession and applied art. 144, i. e., twelve years from the time when the 
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A 15 e-holder’s possession becomes adverse by the open assertion of añ exclusive title (g) 
‘and in the absence of such open assertion or ouster it was said that the chiarge-holder's 


possession was not adverse (h). On the other hand art. 132 (viz., 12 years from the date 


of redemption) was applied to a suit by the redeeming mortgagor to enforce contribution 
| against a co-mortgagor, the redeeming mortgagor being regarded as an assignee of the 


mortgagee (i), so that time runs from the date when the whole mortgage is paid off (j). But 
in Sreemati Raj Kumari Debi v. Mukunda Lal (]) the Calcutta High Court applied art. 148 
to the doctrine of subrogation, and, treating the redeeming mortgagor as standing in the 
shoes of the mortgagee, made the due date of the mortgage the terminus a guo for limitation. 
In the Full Bench case of Umar Ali v. Asmat Ali (1) Rankin, C.J., said that the amendment 
of sec. 95 made Sreemati Kumari’s case statute law, but that the amendment had not 
retrospective effect. In that case the co-mortgagor redeemed in 1923 and the Full Bench 
held that he had a charge and that limitation for the enforcement of the charge was under 
art. 132 from the date of redemption. The application of the doctrine of subrogation 
was repelled for various reasons, and especially because the redeeming co-mortgagor as 
oharge-holder would always have a right of sale, which he might not have as subrogee if 
the mortgage were usufructuary or by conditional sale(m). In view of the amendment, 
however, these criticisms havt only an academic interest. 


Another difficulty in the old section arose out of the words ““ and obtains possession 
thereof. The Madras High Court said that the section gave the redeeming co-mortgagor 
two rights: (i) a right to obtain possession, and (ii) a charge on the interests of his co- 
mortgagors (n). The Allahabad High Court said that the words were only applicable if 
the mortgagee was in possession (o). The Privy Council in Malik Ahmad Wali Khan 
v. Musammat Shamsi Jahan Begum (p) said :—““ The section might be so strictly con- 
strued as to limit its operation to mortgages under which possession passes, and, therefore 


“Sn redemption properly re-passes. But it seems to their Lordships more reasonable to 


construe the section distributively, to make the condition of obtaining possession apply 
only to the cases in which its fulfilment is from the nature of the mortgage possible, 
and in other cases to make the charge follow upon redemption.” In an Oudh case (q) 
decided under the old section the fact that a co-mortgagor obtained possession on redemp- 
tion was held to entitle him to a charge. 


Subrogation.—-All these defects now disappear, and under the combined effect 
of seos. 91 and 92 the case of one co-mortgagor redeeming is merely an instance of 
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subrogation (r). The redeeming mortgagor has not merely a charge, but the mortgage as to 
his share is extinguished, and as to the shares of the mie ea ela he stands in the 
shoes of the mortgagee. He may stand on the mortgage he has redeemed, if he oan 
and if he cannot, may rely on his charge (), limitation to enforce his tight of contribution 
against the oo-mortgagor, and for the co-mortgagor's suit to redeem bim, is the same as 
in a suit to enforce or to redeem the mortgage. Where a oo-mortgagor redeems the 
entire mortgage, his right as a mortgagoo relates back to the date of the mortgage which 
he has redeemed for the benefit of priority over subsequent mortgages (i). See note 
Limitation under section 92, supra. 


Redemption by a co-mortgagor was a case of subrogation and was so recognized in 
some cases before the Act (u). Thus in deansub Ravuthan v. Vamona (v) the Court said, 
It has long been the recognized doctrine of Courts of Equity in England (Cholmondely 
v. Clinton) (w) that the owner of the equity of redemption of part of an estate undor 
mortgage is entitled to redeem the whole of the mortgaged eatate if the mortgagee 
as in this case, insists upon his right to havo it so redecmed. When the former elects 
to pay the entire mortgage debt he thereby puts himself'in the place of the mortgagee 
redeemed and acquires a right to treat the original mortgagor as his mortgagor, and to 
hold that portion of the gstate in which he would havo no interest but for the payment, 
as a security for any a ag payment he may have made.“ This seems to be the law 
that Jenkins, C. J., referred to when he said that seo. 95 gave legislative expression to what 
was law apart from it (2). In Jauhars v. Tunde (y) a co-mortgagor redeemed ard took 
possession of the whole o£ the property mortgaged. One of the Judgoe said that bis 
possession of the excess was that of a trespasser. This was of course erroneous and the 
other Judges held that his possession was that of the mortgagee to whose rights he Wi» 
subrogated. The owners of the other shares were thorofore entitled to redeem thelr shares 
{rom him on payment of a proportionate part of the mortgage debt. Such a case would 
be governed by art. 148 of the Limitation Aot and the time would run from tho due dato 
of the original mortgage (z). 


Expenses.—As the right of subrogation is provided for by secs. 91 and 92 
this section is limited to the costs of redemption. For this purpose the word expenses 
which excludes the mortgage debt and items which the mortgagoe is entitled to tack 
on the mortgage debt under sec. 72, is more appropriate than it was in the old section. 
The mortgagee's costs are tacked on to the mortgage debt and are covered by the doctrine 
of subrogation. This section allows the redeeming mortgagor to tack a proportionate 
share of his costs also to the mortgage debt as against the co-mortgagor. Under the old 
section interest from date of redemption has been allowed (a), but at the discretion of 
the Court (b). It has also been said that the redeeming mortgagor is not entitled to 
interest unless he has given express notice claiming it (c). When the nale of the mortgage 
property is set aside, the foo chargeable for poundago. so also compensation payable to 
the auction purchaser do not form part of the expenses (d). 
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Mortgage decree.—This section applies when one mortgagor * a ee 
decree (e). 
Mortgagors.—Even before the enactment of sec. 59A it was held that the word 
“ mortgagors included suocessors in title to the mortgagor, assignees of parts of the 
pears of redemption, and representatives of the original mortgagor (f). A Caloutta 
case (g) doubted whether representatives of the mortgagor were included in the term. 
Another Calcutta case (A) refused to admit to the benefit of the section an assignee of 
a leasehold interest created by one of the mortgagors. Buta benamidar who had executed 
a mortgage with authority of the real owner and paid it off with his own money was 
allowed a charge under the old section (i). Mahomed Fariduddin v. Nand Ram (j) 
is an interesting instance of the application of the section to an assignee of part of the 
equity ofredemption. A gave a usufructuary mortgage to B and then seven years later 
a simple mortgage also to B. B got a decree for sale on the simple mortgage, and during 
execution proceedings, A got a decree for redemption of the usufructuary mortgage 
and paid the amount in full. B sold 2 of the property in realization of his simple mortgage 
and purchased it himself. €B thus became assignee of } of the equity of redemption 
of the usufructuary mortgage. He was treated as co-mortgagor of A in respect of the 
usufructuary mortgage and A was entitled to recover } of the mortgage money from him. 
In a Madras case (k) A mortgaged two properties X and Y to Bjand then mortgaged X to C. 
O obtained a decree for sale on his mortgage and himself purchased Y. He then obtained 
an assignment of the first mortgage from B and sued to enforce that mortgage. The Court 
held that such a suit was not maintainable and that he was only entitled to contribution 
against A as co-mortgagor of the first mortgage. It is submitted that when C took the 


er waignment of the first mortgage he became full owner of Y, and was entitled to recover 
- “ehe proportion of the mortgage debt on X from A. In Jagan Nath v. Abdullah (I) there 


was a first mortgage by 4 and B of two houses X and Y to C; and then a second mort- 
gage of Y by B also to C. O obtained a decree for sale on the first mortgage which 4 
paid off. A was subrogated to the rights of C as first mortgagee as against his co-mortgagor 
B. O sued for sale on the second mortgage and purchased Y. But as assignee of B, 
O was still subject to the rights of A as first mortgagee. The fact that the decree on 
the second mortgage was passed before the decree on the first mortgage did not affect 
A's priority, for subrogation is to the mortgage and not to the decree. The debt merges in 


the judgment but not the seourity. 

Redeems.—A mortgage is redeemed when the balance due on it is paid. If the 
redeeming mortgagor has done that, he is within the section, even though part has been 
previously paid (m). Under the old section it was held that as the other mortgagors 


had had an opportunity of redeeming the mortgage, a decree for contribution could be 
enforced in execution by sale and that it was not necessary to bring a fresh suit under 


deo. 67 for sale (n). 


96. ‘The provisions hereinbefore contained which apply 
Mortgage by iepoat TO d simple mortgage shall, so far as may be, 


— apply to a mortgage by deposit of title-deeds. 
@ D _ Harihar Prosad (1915) (f) (1927) 1081.0. 84, (27) A.A. 626. 


hakeswar Prosad v 
21 Cal. L.J. 104, 27 I.O. 780, dissenting ( Rit Ngray 
from Nawab Jeten y . Mirsa — 1928) 51 Mad. 810, 112 I. C. 6, (280 A. M. 


also 60. 
ooN o Cal. (1002) 16 Bom. w.. (D (1984) 16 Tab. 746, 150 LC. 866, (30) A.L. 


t v. Yomnappa (1 9025 So Bom. 370. 


(O) Noinappa V. Chidambaram (1898) ZI Mad. ( Mussi. Hira Kuer v, Palku ~ 3 Pat. 
(9) Nowe Janon v. Mirsa Shuja-ud-din, supre () Kamar Birnin v. Par 1 
(h) Raushan Alt Kali Mohan, supra. 47 € 47 Gat 1.10 J. 107, 107 1. o 718, (287 A.C. 


(i) Sudbamal v. Muthu (1903) 18 Mad. L. J. 228. 


ANOMALOUS MORTGAGES. 601 


Mortgage by deposit of title-deeds.—This 
Amending Act 20 of 1929. The original acc. Mi, being adjective law, was repealed by l 
the Code of Civil Procedure, 1908, and transferred ta that Code as O.34, r. 12. After 
the passing of the Code of Civil Procedure, 1908, there was no seo. 06 in the Act until 
this section was inserted by the Act of 1990, 4 corresponding amendment was made 
at the same time in O. 34, r. 15, by the Supplementary Amending Act 21 of 1929. 


section is new and was insortod by the 


A mortgage by deposit of title-deeds has been put on the samo footing as a mortgage 
by deed by sec. 58 of this Act as explained in tho Priv y Council decision in Imperial Bonk 
of India v. U. Rai Gyaw Thu (o). The right transferred by such a mortgage is the same 
right that is transferred by a simple mortgage, i.e., u right of sale. Sve note under the 
same heading under sec. 67. | 


97. [Application of proceeds.] Repealed by the Code of 
Civil Procedure, 1908, (Act V of 1908). 


Anomalous Mortqayps. 


98. In the case of an anomalous mortgage, the rights and 
‘habilities of the parties shall be determined 
Rights and liabilities . ; i i 
of parties to anoml by their contract as evidenced in the 
mortgages. p ` 
mortgagt-deed, and. So far as such contract 
does not extend, by loca] usage. 


Amendment.—The above section has been amended by Act 20 of 1920. The old 
fection was as follows :— 


“In the case of a mortgage, not being a simple mortgage, a mortgago by conditional 
sale, a usufructuary mortgage or an English mortgage or a combination of the first and 
third, or the second and third, of such forms, the rights and liabilities of the partios shall 
be determined by their contract as evidenced in the mortgage-deed, and, so far as such 
contract does not extend, by local usage.” 


The definition of anomalous mortgages is now given in sec. 6B. See note Anomalous 
mortgages ” under sec. 58. 


Amendment whether retrospective. The section is not specified in rec. 63 of the 
Amending Act 20 of 1929 as one of the sections in which the amendments shall not have 
retrospective effect. But it has been assumed not to be retrospective (p). 


Rights and liabilities.— The rights and liabilities of the parties art: governed hy tye 
contract as evidenced by the terms of the mortgage-deed (9). This was at one time 
thought to imply that a conditign which would be invalid asa clog on redemption would 
be enforced in an anomalous mortgage (r). But the Privy Council haxgettled this point in 
Mohammed Sher Khan v. Raja Seth Swami Dayal (a), holding that sec. 98 is subject to 
sec. 60, for the provisions of one section cannot be used to defeat those of another unless 


—— LAKI ad 
sem — 


atata — ——— — 


(o 48103 1 Rang. 637, 50 I.A. 283, 70 J. C. Srinir 1 Ayyanpar v. Radhakrishnam Filiai 
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it is impossible to effect a reconciliation between them. Indeed . this must 
be so, for if there were no right of redemption there would be no mortgage, and 
this was recognized in a case decided on an anomalous mortgage executed before the 
Act (t). 


Sec. 67 enacts rights and liabilities in the absence of a contract to the contrary. 
Therefore if the terms of an anomalous mortgage show that the parties never contemplated 
a sale the anomalous mortgagee has no right of sale (u). Sec. 67 is applicable to simple 
mortgages usufructuary and tv mortgages usufructuary by conditional sale and the in- 
clusion of these mortgages in the definition of anomalous mortgages makes no difference 
in this respect. In a simple mortgage usufructuary there is a time limit and a persona! 
covenant which imports a power of sale. In a mortgage usufructuary by conditional sale 
the condition imports a power of foreclosure. This is recognized in proviso (i) to 
seo. 67. A decree for redemption of an anomalous mortgage of the class simple mortgage 
usufructuary may provide that in default of payment the mortgagor is debarred from 
all right to redeem (v). See Order 34, rule 8 (3) of the Code of Civil Procedure as amended 
by Act 21 of 1929. n 

Sec. 68 is not subject to contract to the contrary and it is submitted that it does not 
conflict with seo. 98. There would of course be no remedy unde sec. 68 (a) if there were 
no personal covenant, but this would be the same in the standard type of mortgage. 
Before anomalous mortgages were included in sec. 58 it was held that sec. 98 excluded the 
application of sec. 68 (d) and that an anomalous mprtgagee who is entitled to possession 
is not entitled to sue for the mortgage money when the mdfttgagor fails to give him 
possession (w). It is submitted that this is erroneous, for the suit under that clause of the 


tion is in the nature of a suit to obtain compensation. On the other hand the Oudh 
Court has held (z) that in these circumstances an anomalous mortgagee is not only entitled 


to sue for the mortgage money but is also entitled under a decision of the Privy Council () 
to a decree for sale. This is because the right to sue for the mortgage money imports a 
right of sale. The principle of substitution of some other property for the mortgaged 
property as in the case of a mortgage of an undivided share by a member of joint Hindu 
family, being a general principle of law, is not provided by the Transfer of Property Act 
and is not affected by seo. 98 (2). 


Under the terms of an anomalous mortgage a separate suit for the recovery of interest 
may be maintainable (a). 


Kanom.— This is a form of anomalots mortgage customary in Madras. See note 
“ Kanom under seo. 65A. 


e 99, [Attachment of Mortgaged property.) Repealed by 
the Code of Civil Procedure, 1908, (Act y of 1908), 8. 156 and 


Soh. Y. ? 


(8) sale ry al v. Ananthakrishna (1907) 30 592; Ram Sarup v. Gaya Prasad (1032) 
Mad. 6 139 I. C. 61, (°82) A.O. 178. 
(u) Madho ae Gulam Mohiuddin. (1920) (z) Mahabir Singh v. Kishori (1935) 154 I.C. 
1217 0 6005 R. 184, 56 I.C. 717, » (19) A- A. sp 674, (385) A. O. 254. 
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aoze) 28 Cal. WAN. B82, 611.0. 768,420 0 0 T.. 280, 4 Tuck. 363, akun (1920) 
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(0) Atma Ram v. Surjan 100) S aa L.J. z Prasad Sao v. Dulan Saran Singh 
198, 110 I. O. 81, (28) A i 45937 170 1.0. isk, (1087) A.P. 845. 
(w) Gajadhor As Aj walla v sak (1924) (a) Chan Yin Sein eee Thein (1984) 
WN. 622, 81 I. O. 768, (24) A.C. 152 I. C. 404, ( 140 
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Charges. 


100. Where immoveable property of one person is by 
act of parties or operation of law made 
security for the payment of money to 
another, and the transaction does not amount to a mortgage. 
the latter person is said to have a charge on the property; and 
all the provisions hereinbefore contained which apply toa 
simple mortgage shall, so far as may be, apply to such charge. 


= 


Charges. 


Nothing in this section applies to the charge of atrustee 
on the trust-property for expenses properly incurred in the 
execution of his trust, and, save as otherwise expressly provided 
by any law for the time being in force, no charge shall be enforced 
against any property in the hands of a person to whom such pro- 


perty has been trénsferred for consideration and without notice 


of the charge. 


The old sectlon.— This section fas been amended by the Amending Act 20 of 1929. 
The old section was as follows :— 


p 
Where immoveable property of one person is by act of parties or operation of lap : 


made security for the payment of money to another, and tho transaction does not amount 

“to a mortgage, the latter person is said to have a charge on tho property ; and all the 
provisions hereinbefore contained as to a mortgagor shall, so far as may be, apply to 
the owner of such property, and the provisions of seos. 81 and 82 shall, so far as may 
be, apply to the person having such charge. 


Nothing in this section applies to the charge of a trustee on the trust-property for 
expenses properly incurred in the execution of his trust.” 


Amendments.—Before the passing of the Code of Civil Procedure, 1908, the second 
clause of the first paragraph of the section was as follows :— 
“ And all the provisions hereinbefore contained as to a mortgagor shall, so far as 
may be, apply to the owner of such property, and the provisions of secs. 81 and 
82 and all the provisions hereinbefore contained as to a mortgagee instituting 
a suit for the sale of the mortgaged property shall, so far as may be, apply to 
the person having such charge.“ 2 


When the Code of Civil Procedure, 1908, was enacted the words “ and all the provisions 
hereinbefore contained as to a mortgagee instituting a suit for the sgle of the mortgaged 
property were omitted and a corresponding provision made in O. 34, r. 15 of that Code, 


The clause was again altered to its present form by the Amending Act 20 of 1929. 
The amendment does not alter the law but shows more olearly what the rights and liabilities 
of a chafge-holder are. The section as amended is retrospective (b). 


The words occurring in the second paragraph after the word trust ” were added by 
the Amending Act 20 of 1929 and indicate what was already law, viz., that a chargé does 


not involve a transfer of an interest in property (c). 
— .. — C—w— ÜAüä’ 


b A in v. hammad Ismail ; ® 
O Rede a oar, Barm Mano v. Jae | © dx. f. Makeshpurl v. Ramchandra (1944) 
Devi (1945) A.P. 426, 24 Pat. 200. 9 
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Charge. The difference between a mortgage and a charge has already been explained 
in note Transfer of an interest under seo. 58. In a charge there is no transfer of an 
interest in the property but the creation of a right of payment out of property specified (d). 
Das, J., in a Patri case (e) said The broad distinction between a mortgage and a 
charge is this: that whereas a charge only gives right to payment out of a particular 
fund or particular property without transferring that fund or property, a mortgage is 
in essence a transfer of an interest in specific immoveable property.” A mortgage is a 
jus in rem, a charge a jus ad rem and the practical distinction is that a mortgage is good 
against subsequent transferees and a charge is only good against subsequent transferees 
with notice (f). A charge is a ‘ transfer’ within the meaning of seo. 9 (2) of the Electri- 
city Act (g). 


Does not amount to a mortgage.—The words indicate that in the case of a charge 
there is no transfer of the property or of any right in the property. A mortgage which 
is invalid for want of attestation cannot take effect as a charge (h). A sale deed invalid 
for want of registration will npt operate as a charge (i). A sale deed which is not intended 
to operate until the vendee executes an agreement of reconveyance, does not on the 
vendee’s default, become effective as a charge (J). A transaction intended to be a mort- 
gage, but not reduced to writing and registered so that it cannot operate as a mortgage 
will not be effective as a charge (k). In a Caloutta case (1) Mookerjee, J., said — If 
an instrument is expressly stated to be a mortgage, and gives the power of realization 
of the mortgage money by sale of the mortgaged premises, it should be held to be a 
mortgage. The fact that the necessary formalities of due execution were wanting would 
not convert the mortgage into a charge. If, on the qther hand, the instrument is not on 


«the face of it a mortgage, but simply creates a lien, or directs the realization of money 
. from a particular property, without reference to sale, it creates a charge.“ But in a 
case where a judgment-debtor bought back his property at a Court auction in the namt 


of a benamidar, and the benamidar raised the purchase money by himself giving a mort- 
gage of the property, it was held that the mortgagee was entitled to a charge (m). 


A security bond to the Court will not operate as a mortgage as the Court is not a 
juridical person (n); and for the same reason it will not create a charge under this 
section (o). But the security bond creates an incumbrance and a purchaser of the 
property subject to the incumbrance must indemnify the judgment-debtor if the liability 


(d) Gobinda Chandra v. Dwarka Nath 1908) 85 All. 164, 18 I. C. 311; Narayan, X: 
KAYU e e ee! peh, e 
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(h) Pran Nath v. 2 gak 720; 
. jo a0 al. (J) Gobinda Chandra v. Dwarka Nath (1008) 85 
vinda Chandra P Pal i 
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Nadi Y. pees a 2 (1007 ade 65 1560, 45 19) AYO bS. 
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is enforced against him. This was so held in a Madras case (p) in which M bond was 
said to create a charge but no reference was made to sec. 100. 


Kinds of charges dealt with in the section.—Charges dealt with in the section 
are — 

(1) Charges created by act of parties. 

(2) Charges arising by operation of law. 


The Nagpur High Court has held that a charge which is created by a decree is not 
created by acts of parties, nor can it be said to have been created by operation of law. 
Such charge does not fall under the section nor the principle underlying it applies to 
it (q). The Patna High Court has, however, held that where a charge is oreated by a 
decree which was passed in pursuance of an agreement between the parties, it is a charge 
by act of parties and consequently one contemplated by seo. 100 (r). The point raised by 
the Nagpur High Court above was held not to arise in that case. But in a subsequent 
case the Nagpur High Court has held that a charge created by a compromise deoree is a 
charge created by the act of the parties to which seo. 109 applies(s). But a charge 
created by an ordinary decree would not be a charge oreated by the aots of parties and 
the provisions of seo. 100 would next apply (t). The Madras, Bombay and Oudh Courts 
have held that a charge orefted by a decree of a competent court is created by the operation 
of law (u). 


Charge by act of parties —No particular form of words is necessary for the orea- 
tion ofa charge. It is sufficient if having regard to all the circumstances of the transaction 
the document shows an intention to make the land security for the payment of the money 


mentioned therein (v). An agreement which gives immoveable property as security. 
for the satisfaction of a debt (w), or for the payment of a maintenance allowance in 
perpetuity (x), without transferring any interest in the property or an agreement by which 


an owner of a share in a village receives in lieu of his share a lump sum out of the income (y), 
constitutes a charge on the property and is not a mortgage. A provision in a partition 
deed that a common family debt should be proportionately discharged by the respective 
sharers and that if any sharer defaults his share shall be liable constitutes a charge on the 
defaulting share in favour of the sharer who has paid in excess(z). But a creditor who is not 
& party to the partition cannot avail himself of this charge (a). Mortgages by some classes 
of agrioulturists are forbidden by the Punjab Alienation of Land Act, 1901, but when a 
mortgagor took a further advance after this Act on the same terms as a mortgage before 
the Act, the fresh transaction was construed as a charge (b). When a charge is created 
by act of parties the specification of the particular fund or property negatives a personal 
3 The remedy of the holder of the charge is against the property charged only. 
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Where there is in addition a personal covenant the security becomes collateral to that 
personal covenant. In such cases the transaction is generally but not necessarily a 
mortgage. A mortgage is for a fixed term and redeemable, while a charge may create 
a liability in perpétuity not capable of redemption (c). 


By the joint operation of this section and of O. 34, r. 15 of the Code of Civil 
Procedure both the substantive and adjective law as to simple mortgages applies, so far 
as may be, to a charge. A charge-holder has, therefore, a power of sale, but that power is 
only exercisable ““ so far as may be.“ It is not exercisable against a transferee for value 
without notice. The power of sale is merely a matter of procedure, i. e., the mode in 
which the Court enforces the charge. 


In the old Bombay and Madras cases a power of sale without the intervention of 
the Court was wrongly held to be the test for distinguishing a charge from a mortgage (d). 
These cases are obsolete and were based on a meaning of the word charge altogether 
different from the definition in this section. 


© 

Contingent charge.—Some cases distinguish a charge from the possibility of a charge. 
Thus the words If I do not pay the money according to the stipulation, then I declare 
in writing that I shall lose my right to one bhiga seven cofias of guzashta land,” were 
held to create not a charge but a possibility of a charge (e). But these cases have been 
dissented from (f), and the proposition is obviously incorrect for as soon as the promise 
is made the promisee is entitled to look to therland as security for the performance of 
the promise. Sec. 5 recognizes a future transfer as a transfer, and future crops may be 
the subject of a mortgage or of a charge. Again, charge may be given in the present 
to secure an indemnity or other contingent liability (g). 


Floating charge.—A floating charge on a Company's assets is a present charge 
although it does not finally attach or orystallize upon any specific property until the 
happening of some event which puts an end to the right of the Company to deal with the 
property in the course of its business (4). It is a floating mortgage applying to every 
item comprised in the security but not specifically affecting any item until some event 
ocours or some act on the part of the mortgagee is done which causes it to orystallize 
into a fixed security (i). The most familiar example is to be found in the debentures of 
trading companies. Such a debenture is a floating security reaching over all the trade 
assets of the mortgagor company for the time being but intended to fasten upon and bind 
the assets in existence when the mortgagee intervenes (j). The governing idea of a 
floating charge is that the mortgagor sould carry on his business in the ordinary way. 
Therefore if the assets are not fluctuating or if no act or intervention of the mortgagee 
is necessary for the charge to crystallize the charge is not floating but specific. A charge 

eon the leasehold property, the plant and machinery of a coal mine imposed to secure the 
payment of royalties to the lessor is not a floating but a specific charge (k). Ifthe charge 
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holder is entitled to possession and control of the assets of the company, the charge, 
even though it include future moveables, is not a floating charge (l). The question 


whether a floating charge over immoveable property requires registration was raised 
before the Privy Council but not decided (on). 


Specified property.— The property to which the charge attaches must be specified, 
otherwise the charge would be void for uncertainty (n). A provision in a partition 
deed that the parties should pay certain debts and that the parties in default should 
pay the others twice the loss from their shares of the property was held to create 
a valid charge, as the shares of the properties were described in the schedules to the 
deed (o). An undertaking in a deed to segregate certain property so that it would be 
answerable to another person, should the executant of the deed fail to give a charge bond, 
has the effect of making the property a security for the payment and creating a charge (p). 
A charge created by a Mahomedan on the unknown and uncertain share which one of his 
heirs may succeed to is not only invalid as a charge but void as an attempt to defeat the 
Mahomedan law of inheritance as it burdens one share while keeping the other shares free 
(q). A charge created by a decree over all the property of the judgment debtor both 
moveable and immoveable cannot be said to be void for upccrtainity (r). 


Attestation.—A charge does not require to be attested and proved in the same 
way as a mortgage (s). 


Registration.—A charge need not be in writing, but if it is reduced to writing 
registration is necessary in the case of a non-testamentary instrument of the value of 
Rs. 100 or upwards, under sec. 17 (1) (bof the Registration Act, which applies to rights 
not only in, but also to immoveable property (t). As a charge in writing requires 
registration if of the value of Rs. 10or upwards, the assignment of such a charge would 


also need to be registered. In Shivrao v. Official Liquidator (u) the Madras High Court 


held that a deed assigning a mortgage decree required registration and in the absence of 
registration would not create a charge. The words “ so far as may be” in the section 
did not save sec. 59. 


Instances of charges by act of partles.— The following are illustrations of 
charges by act of parties : 


Illustrations. 


(1) A inherited an estate from his maternal grandmother and executed an agree- 
ment to pay his sister B a fixed annual sum out of the rents of the estate. B has a charge 
on the estate: Chalamanna v. Subbamma (1884) 7 Mad. 23. 


(2) A sued B for a sum of money, and the,compromise decree directed j that the 
immoveable property specified herein shall be hypothecated for the realization of the 
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said money and B shall not be able to create any incumbrance on the same.” A has a 
charge on the property for the amount decree: Gobinda Chandra Pal v. Dwarka Nath 
Pal (1908) 35 Cal. 837. 


(3) A sued B to recover certain immoveable property. The suit ended in a 
compromise decree under which the property was awarded to A with a provision 
that A should pay B a monthly sum for maintenance and that if A should fail to pay 
the aforesaid monthly sum at the end of each month B shall have power to recover the 
monthly sum with interest at 1 per cent. per mensem from the property decreed. B 
has a charge for maintenance on the property decreed: Maina v. Bachcht (1906) 28 All. 655. 


(4) An arbitrator was appointed by A and B to make a partition of their properties 
and to do all that was necessary to secure their rights. The arbitrator allotted some 
properties to 4 and some to B and as those of A were of greater value directed A to pay 
B Rs. 1,400 to make up the difference within a month, and further directed that if such 
payment were not made B should have a charge on A’s properties for that sum and 
interest at 10 annas per cent. per month. Held that a valid charge was created: Kanhaiya 
Lal v. Jangi (1926) 24 All. L. J. 649, 96 I. C. 39, (26) A.A. 527. 


(5) A sued B on a promissory note. The compromise decree directed the payment 
of the money and further directed that B shall not dispose of his share in a factory until 
satisfaction of the entire decretal amount. Held that A hada charge on the property 
specified: Narain Das v. Murli Dhar (1929) 121 I. C. 81, (29) A. O. 539; Jawahir Mal 
v. Indomati (1914) 36 All. 201, 22 I. C. 973. 


Charge by operation of law.—The inclusion in the definition of charges by 
operation of law has been criticised as inconsistent rrith the scheme of the Act which 
relates to transfers by act of parties (v). The Act, however, itself creates such charges, 
for a charge by operation of law arises in this Act under sec. 55 (4) (b) in the case of an 
unpaid vendor; under seo. 55 (6) (b) for purchase money paid in advance ; under sec. 7 
in favour of a mortgagee on surplus sale proceeds of a revenue sale. Arrears of 
Government revenue are a paramount charge on the land (w), but nevertheless a co-sharer 
who pays assessment to avert a sale does not get a charge on the other shares according to 
Calcutta, Allahabad, Bombay, Patna and Rangoon (2) although he does in Madras (y). 
See note Equitable charge under sec. 92. The charge given by the Madras decisions 
is on the other shares as they stood at the time of the payment and is subject to 
mortgages then existing on those shares (z). 


The charge for arrears of rent under sec. 65 of the Bengal Tenancy Act has been 
held not to be a charge under this Abt (a); so also Kattubadi which is a quit-rent 
payable by the tenant in Madras (6). But the Courts in the Central Provinces treat 
the word ‘‘ charge” in their Revenue Acts as the equivalent to a charge under the 


bat! or of Caleutt . Arunchandra aah hd 8 1 asang” 86 Mad. 493, 
Singh (1084) 61 Cal. 1047, 38 Cal. W. N. 15 I.C. . A Zotappa ( 1926) 
917, 60 Cal. L. J. 912, 153 145 pee (84) 49 Mad. D 117 LO. 551, (26) A.M. 
C jae 1 We "Chander (1881) (40) 4. M. 578 1044 “Mad 44, (84) 
w ru 
Ag 8 2 M. L. J. 24, 56 “i W. 280 


0. 
(z) Kinnu Ram v. M er (1887) 14 Cal, 8 
e 2) Y rumal v. Al a aa 55 Mad 
IF. “Bj; Seth Chitor . ai v: y. SMi Lal (1899) (z) 25 aa 2 15 J. 1180 A 00 605, (32) 


v. Manir Khan 1986) 7 Pat. 618, 111 (a) Paes Ohmi v. Ne (1888) @5 Cal. 492; 
(28 AS. 64 U Shwe Bwa Kali 
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v. Maung 1 328 6 Rang. 500, 
118 I.O. 801, (28) ‘ae 298. 988 Gopt Nath v. Ishur zur ana Ag (1695) 
oF Steen M chu (1887) 11, Mad. 247 (b): Pae Krishna v. Vikrama (1900) 10 Mad. 
vasa v. 
; J. Tee 


2 24 2 Mad. 686 f. B. . (1866) JÔ Mad. 320; Gajap ati v. Survo 


(1902) 2@ Mad. 686 F. B.; Alay 
v. S 1006) 28 Mad. 493 ; Amman narayana (1800) 22 
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Transfer of Property Act (c). The decisions in Madras are donflioting as to whether 
the charge for rent under sec. 5 of the Madras Estates Land Act, Mad. Act 1 of 1908, is 
or is not 'a charge under this section (d). 


Sec. 228 of the Calcutta Municipal Act makes the consolidated rate as it becomes 
due from time to time a first charge on the property subject to the payment of land 
revenue (e). 


Save as otherwise ‘provided.—These words show that where a statute provides 
that a particular payment shall be a first charge, such charge can be enforced 
er a transferee with or without notice (f). 


Sections 7 and 8 of the Public Demands Recovery Act, Beng. Act 4 of 1914, make 
the debt in respect of which the certificate is issued a charge on the property certified 
for sale (g). 


A creditor advancing money does not apart from special agreement acquires a charge 
over property purchased with the money (h). A covenant in a lease empowering the lessee 
to retain part of the rent in satisfaction of a previous loangto the leasor has been held to 
constitute a charge on the lessor’s interest (i). In Hukam Chand v. Radha Kishan (i) 
the Judicial Committee have observed that an agreement between A and B providing 
that the executant A ahou H give a regular mortgage of his immoveable property for money 
advanced by B, cannot constitute a mortgage or charge upon such property within the 
meaning of sec. 100 of the Transfer of Property Act. 

0 


Notice of charge. — Charges as already explained, are not enforceable against 
transferees for consideration withqut notice or a volunteer with or without notice (k). 


An oral non-possessory charge would, therefore, not have priority over a subsequent ° 


mortgage, if the mortgagee had not notice of it. Irrespective of this section, this would 
Also be the effect of sec. 48 of the Registration Act (). There are some cases in which 
it was held that a charge created by a decree was enforceable against a transferee for 
consideration without notice (m). They are based on a misconception of the nature of a 
charge which was erroneously supposed to be an interest in property and to reduce full 
ownership to limited ownership (n). These decisions have been superseded by the 
express provisions of this section. 


e) Mangal Prasad v. Chandra 2200). 1 Nag. (3) (1930) 84 1 5 W. N. 506, 123 I.C. 167, 
e LR 1 1177 Sings, Tera v. 4.50.7 ; Ram Het v. Pokhar (1 1050 602. 
(1807) 8 ; dhar v. Lala v. Tuck. 267 134 I.C. 1093, (82) 


140 LO 632, 32) A. N. k Kuhan, Dai t. € a Ram 1891 1 Al 
Kanhailat 11655) 140 (32) (k) Kis anga Kan Se (oy 8 
Cal. i 985, 0 908 kiwan Sangh 


amm yanarayana (1918) 42 Mad. ° : Gur D 
% 8414,48 LG 70% S7 Rajah Bolapragada (isis) 38 AU 264, 86 LO. 280; 89; 40 
Venkata v. Menda Sestayya na z -C of Calcutta (1916) 
u 786, ör I.C. 764; 42 Cal. 825, 2 ro. 621 ; Hunter, . 
Ramchandrudu (1982). ts dator of Bank o nk of Upper, Inma y feeb d 
1.8. 452 2, (38) Ai. 716. Ahmad Chaudhart A uck. 
(e) Akhoykumar v. Corporation of Calcutta Beg coe ** S06 
(1915) 42 Cal. 625, 27 I.C. 621; Corporation (0) v. Chunilal nC oe a 30 om L. R. 
S e Calcutta v. Arunchandra Singh (1934) 0277 162 1b. 267, (84) 
1 Cal. 1047, 88 Cal. W. N. 917, 60 Ca (m) Maina v. Bacheht (1 38 All 855; ahok 
La. 312, 158 I.C. 972, (34) A. G. 862. Mahadev 1 Bai (1918) 37 8 Bom 
G Lakshman v. Secretary of State (1939) A.B. 23 1938) 47 Ail. 90, O 90, 7 2 1.8. 
188, 183, 41 Bom. 12. 257, 182 I. C. 636; (25 s 
spani T Ramji Lal — 9 50 Mad . J. 818, 61 110. 
Municipality 4643) yar ett: (1943) Ail. 47 Mad. I. Ldn 022, 85 1. 7 7 8356 225 
Kalapa wa 
(9) Bhebéhont Mahton v. Radhika Koer (1984) 15k. 434, 87 I. C. 951, y G80 5 843; 
18 Pat. 364, 155 Lo 685, (34) A. P. 64 Chaudhri v 58 Leck. 
( In ve An Ltd. (1926) 24 8 172, 117 LO. 406, ('20) "4.0, 816; Kuloda 
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vis akan Lal y. 489, (81) 4.1.62 434, 87 LC. 951 1424. 843 2 
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A charge is enforced by sale as in the case of a simple mortgage under this section 
and O. 34, r. 15, of the Code of Civil Procedure and if the charge carries with it a personal 
liability (as in the case of the seller’s charge for price not paid) the charge holder is entitled 
under O. 34, r. 6, to a personal decree (o). A charge given in a security bond under the 
Code of Civil Procedure is enforced by order of sale under the procedure adopted by 
the Allahabad High Court in Janki Kuar v. Sarup Rani (p) approved by the Privy Council 
in Raghubar Singh v. Jai Indra (g), and sec. 67 is not applicable (r). A person who purchases 
a portion of a property which is subject to charge with notice of the charge is liable to pay 
the whole amount. He may sue for contribution (4). : 


So far as may be.—These words also occur in O. 34, r. 15, of the Code of Civil Pro- 
cedure which applies to charges the provisions of that Order as to the enforcement of 
simple mortgages. A charge is not exactly identical with a mortgage and a suit for the 
enforcement of a charge is not necessarily the same as a suit for sale on the basis of a mort- 

deed. Thus in the case of a recurring charge, a charge is not extinguished by a decree for 
sale (t). The principle of Order XXXIV of the Civil Procedure Code may be applied to the 
execution of a decree which created a charge (u). In a suit for the enforcement of a charge 
the Privy Council observed tHat under sec. 100 read with O. 34, r. 15 a preliminary decree 
for sale, as in a suit on a mortgage, should have been passed (v). Limitation for the 
enforcement of a charge is under art. 132, twelve years from the time when the money is due. 
If the suit is for the enforcement of the charge by sale, the words so far as may be in this 
section and in O. 34, r. 15, indicate that the property cannot be sold if in the hands of a 
transferee without notice. It has been held that a charge declared in a decree must be 
enforced under sec. 67 by suit (w). Again the doctrine of subregation has been applied to a 
charge. A puisne mortgagee paid off a decretal isan anterior to the prior mortgage and 


ote was subrogated to the charge and had priority over the prior mortgagee, and as the prior 
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mortgage was affected by lis pendens (having been effected while execution of the decree was 
pending) it mattered not that the prior mortgagee had not notice of the charge (x). Other 
provisions of the Act are not applicable to charges except those of secs. 81 and 82 as 
to marshalling and contribution; and a charge holder cannot avail himself of sec. 68 (y) ; 
nor does the principle of consolidation of securities enacted in sec. 67A apply to 
charges (2). Again a charge may be in perpetuity and then it cannot be redeemed (a). 
An agreement provides that in default of a certain payment for the maintenance by one 
party to the other, the latter would be at liberty to cultivate the field and maintain herself 
clearly created a charge. Such a provision does not affect thé effect of the agreement as 
a charge, although it cannot be enforced by sale of the land (b). 


(0) Babu Ram v. Imam Uliah (1935) All. L. J. (v) Ram Raghubir v. United Refineries (Burma) 
279, 157 1.0. 588, 86 A.A. 411 ; Ragh ukul Lid. (1988) 60 I.A. 183, 11 Rang. 186, 37 
Tilak v. Pitam S ingh (1981) 52 All. 901, Cal. W. N. J. 64 Mad. 
130 1.0. 106, (81 A.A 1. K 655, 1933 All Ld. 70 Bom. 


` (p) (1895) 17 All. 99. 
(w) 1 Dobee v. Coir Sikir (1895) 
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7 Rang. $52, 118 7 0. 632, (29) A. (2) 3 „ 
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Wa Abah 160, 2 16, 784, (24) A 485 ; L. J. 566, 150 I. C. 980, (34) A.M. 3 
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Decretal charge.—If a decree is executory, a charge created by it can be enforced 
in execution: See note Charge under sec. 67. 


Trustee’s charge.—A trustee is entitled to a charge on the income as well as the 
corpus of the trust estate for all moneys properly expended in performing the obligations 
of the trust (c). This charge has priority over the claims of the beneficiaries (d). But 
as long as he is a trustee his remedy for enforcing his charge is limited by seo. 32 of the 
Trusts Act. He may therefore only reimburse himself for such expenses and interests 
out of the income and profits of the trust estate and prohibit any disposition of the trast 
property without previous payment of his expenses. While he is a trustee he cannot 
destroy the trust by bringing it to sale. But after he has ceased to be a trustee, or after 
he has lost possession of the trust property, he may enforce his charge by sale (e). 


Transferee for consideration and without notice—It has been held that the 
Saving clause does not apply to an auction purchaser who is not a transferee within the 
meaning of sec. 5 of the Transfer of Property Act (f). This view has not been followed 
by the Allahabad and Patna High Courts (g) in which it was held that a transferee for 
consideration included an auction purchaser. A simple martgagee is not a transferee to 
whom the property is transferred (h). 


101. Any mbrigagee of, or person having a charge upon, 
ummoveable property, or any transferee from 
subsequente”” encumbfanes Such mertgagee or charge-holder, may pur- 
chase or otherwise acquire the rights in the 
property of the mortgago? or owner, as the case may be, without. 
thereby causing the mortgage or charge to be merged as between 
himself and any subsequent mortgagee of, or person having a 
subsequent charge upon, the same property; and no such subse- 
quent mortgagee or charge-holder shall be entitled to foreclose 
or sell such property without redeeming the prior mortgage or 
charge, or otherwise than subject thereto. 


Amendment.—This section has been substituted by the amending Act 20 of 1029 


for the original section which was as follows :— 

“ Where the owner of a charge or other incumbrance on immoveable property 
is or becomes absolutely entitled to that property, the charge or incumbrance shall 
be extinguished, unless he declares, by express words or necessary implication, 
that it shall continue to subsist, or such continuance would be for his benefit.” 


The old section covered the cases of the union of two estates which occurred when t&e 
purchaser of the equity of redemption acquired the rights of the mortgagee or when the 
mortgagee acquired the right cf the mortgagor. The amendment of the section does 
not alter this rule. Where, therefore, a charge is created by the qudgment-debtor in 
favour of the holder of a money decree, this charge is extinguished by the purchaser of 


at 


decree. The debt itself having ceased to exist, it is not open to the charge-holder to seek a 


I a ee 
(e) In re Pumfrey (1882) 22 Ch. D. 261. 1 (f) Taara oe v. Mohammad Tematt 01 
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the property by the charge-holder at the auction sale in execution of a prior mortgage 
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personal remedy against the judgment debtor (i). The first case is now covered by secs. 
91 and 92 (). The scope of the present section is therefore confined to cases in which the 
mortgagee or charge-holder acquires ere for the equity of redemption represents 
the estate of ownership. 


Tho old section represented the equitable rule that merger was prevented by inten- 
tion (x), which was an exception to the common law rule of merger. There is no common 
law rule of merger in India and so it is unnecessary to state the rule of merger as an 
exception. The rule of intention was an artificial one, for it was applied even in cases 
where the person affected did not know that non-merger would be to his benefit (l). 
The only case in which it is to the benefit of the mortgagee or charge-holder to keep 
the inoumbrance alive is when it is necessary as a defence against a subsequent incum- 
brance. This is effected by the present section without the assistance of the equitable rule 
which belongs to a different system of jurisprudence. 


Amendment whether retrospective.—This section is not specified in sec. 63 of the 
Amending Act 20 of 1929 à not having retrospective effect. The Allahabad High 
Court has held that it is retrospective (m); while the Rangoon High Court and the Madras 
High Court have held that it is not retrospective (n). 


Extinction of mortgage security.—Merger is only one of the several ways in which 
a mortgage security may be extinguished. For the security may be extinguished :— 


1. By a decree for foreclosure, or by a decrée for sale after the sale is confirmed— 
| see note under sec. 60 ‘ By order of a Court’. 


of 2. By payment of the mortgage debt by the mortgagor or by a person under covenant 


to pay. Sucha payment extinguishes the mortgage and does not operate 
as an assignment. See sec. 92 notes Mortgagor not subrogated °: ‘ Covenant 
to pay excludes subrogation.’ When the mortgage debt is paid by one of 
several co-mortgagors it is extinguished as to his share and assigned to him 
as to the shares of the other co-mortgagors—see sec. 95. When the mortgage 
debt is paid by a puisne mortgagee the mortgage is not extinguished but 
assigned to the puisne mortgagee—see sec. 92. When the mortgage debt 
is paid by a purchaser of the equity of redemption the question of extinction 
of the mortgage depends upon the existence of a subsequent incumbrancer— 
sec. 92. 


3. By release by the nopi of the debt or of the security. If the mortgagee 
releases the debt, the mortgage is extinguished. If the mortgagee releases 
the security the mortgage is extinguished but the debt subsists and 
the mortgagee becomes an unsecured creditor. As to the effect of a release 


e of part of the security—see sec. 82 note “ Release by mortgagee ’. 
4. By merger. 
8. By novation. e 


The first three modes of extinotion have already been discussed. The last two will be 


dealt with in the commentary under this section. 


(i) Devichand v. Chintaman (1045) A.B. 116. Narayanasami (1928) 55e Mad. a 
(J) . See note ‘ Purchaser of Equity of Redemp- 360, 7111 py 5 a 11930 51 “Gal. 
tion redeems“ under sec. Ls. sts, 128 11 102, (20) A.C. 

v. Cann 5 11, 18, 10. 9 24632 an. .J. 627, yar Go 1.0. 107, (82) 
@ Doaa kan S: 4. gaya ihe Dasi (1902), AA 
| 29 Cal. A4 2 r Das v (n) Ko Po meas 0.4. M. E. A. L. Firm (1982) 
i Ram A ukur bihah ( (1908) 6 Cal. W.N. 600: 10 Rang. 466, 140 J. C. 168. (52) A. R. 197 ; 
i Tara Sund Khedan Lal (1900) 14 Venkatalingam v. Parihasarathy (1942) 
Gal. W. N. 1080, 710. 80; Andi Thevan A. M. 558. 
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Merger.—A security may be extinguished by merger. This occurs (i) by the 
merger of a lower in a higher security and (ii) by the merger of a lesser estate in a greater 
estate. The section only deals with the second head of merger. A merger of estates 
takes place when two estates held in the same legal right become united in the same 
person. Where the capacity in which a person in possession of the mortgagee’s rights is 
something quite different from the capacity in which he is in possession of the equity of 


redemption, the mere fact that the two capacities are united in the same physical person 
cannot result in a merger (o). 


Merger of lower in higher security.—The acquisition by a person of a security 
of a superior nature in law to the one he has, merges or extinguishes his legal remedies 
on the inferior security. So when a person recovers judgment on a contract debt, the debt 
is extinguished being merged in the judgment(p). And an equitable mortgage by deposit 
of title deeds is extinguished when a formal mortgage is executed for the debt (q); such 
merger is, however, excluded by express words indicating a contrary intention, e. g., bya 
recital that the subsequent security is given by way of furcher or additional security (r). 
Again there is no merger if the remedies on the two securities are not co-extensive (4). 


Thus a promissory note enforceable by summary procedure will not merge in a mortgage 
for the same debt (t). ? 


But though a debt merges in a judgment, yet if it is secured by a mortgage, the collat- 
eral security of the mortgage does not merge (u). The cause of action for the debt transit 
in rem judicatam but that does not affect the concurrent remedy on the mortgage (v). 


In Drake v. Mitchell (w) Lord Elleyborough said: A judgment recovered in any form , 


of action is still but a security for the original cause of action, until it be made pro- 
ductive in satisfaction to the party ; and therefore till then it cannot operate to change 
dny other collateral concurrent remedy which the party may have.” Accordingly the 
Caloutta High Court held that a mortgagor can redeem even after decree for sale under 
the repealed section 89 has been passed, and this he may do at any time until confirmation 
of the sale (x), for the mortgage security is not merged in the judgment and subsists unti 
satisfaction of the decree (y). Therefore if the mortgage decree for sale is not executed 
and the mortgagee is in possession, the mortgagor and the mortgagor’s purchasers can- 
not dispossess him except by suit for redemption (z). The fact that the mortgagee 
had sued on a prior mortgage and obtained a decree does not show that he did not intend 
to keep that mortgage alive (a), unless of course satisfaction of the decree is certified 
to the Court and a second mortgage is taken afterwards for the balance (b). It is in 
recognition of this principle that the clause providing for the extinction of the right of 
redemption in decrees absolute for sale has been omitted from seos. 89 and 93 of the 
Transfer of Property Act when re-enacted as Order 34, rules 5 and 8 of the Code = 
Civil Procedure, 1908. 


If the higher security fails, the lower revives, If a mortgagee purchases the property 
mortgaged and the sale deed fafs for want of registration (c), or bagause the property 


Nga — 


oò) Mahomed Abdul Samad v. Girdhari Lot (u) (1808) 8 East. 261. 
= ey fore 175 82 Au. 269, (1042) (z) Bibtjan Bibi v. Sachi (1004) 31 Cal. 868. 
A.L.J. 174, 200 1.0. 269. 


(pP) Owen v. Homan (1851) 3 Mac. & G. 378, 407. (v) Surjiram Marwari v. Barhamdeo (1905) 


2 Cal. L. J. 202, contra Shadi Ram v. Het 
(e) Re r r. Vaughan v. Vanderstegen Ram (1912) i a ae 834, 20 1.0. 89 
1854) 2 Eq. Rep. 1257. (incorrect on `: 
(7) 8 eie Young (1824) 3 B. & C. 208. (2) Purnamal v. Venkata (peT) 20 Mad. 486; 
(8) Venkata v. Ranga (1887) 10 Mad. 160, 163. Latehmiput Singh v. Land Mortgage Bonk 
(0) Ramgopal v. Richard Blaguiere (1868) of India (1887) 14 Cal. 464. 
1 Beng. L. R. 35 O. C. J. 6%) Purnemal v. Venkata, up. 


(u). Beonoméa Life Assurance SPRAY,” Osborne (e. Rem Krishna v. Chotw@it 1880) 18 Bom. £48, 
Shanker (1938) 144 I.C. 730, (33) A. N. 241. (e) Hirachand, Babat v. Bhaskar (1864) 2 Bom. 
(v) Drake v. Mitchell (1808) 3 East. 251. C. C. J. 
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was under attachment (d), or if the sale is avoided as a fraud on creditors (e), he oan 
still fall back on the mortgage. A mortgagee in possession under an invalid sale is still a 
mortgagee, and may bring the property to sale (f), or may be sued for redemption (g). On 
the other hand if the later seourity is inoperative there can be no merger. Thus an oral 
agreement before the Registration Act of 1864 is not merged in a subsequent written 
agreement which fails for want of registration (h). 


Merger of lesser estate in greater estate.——The legal effect in English Common 
Law of the union of a charge and the ownership of an estate is merger, either because the 
lesser estate is drowned in the greater or because a man cannot be his own debtor (i). But 
in equity the question is one of intention. In Forbes v. Moffatt (j) Sir William Grant 
said: Upon this subject a Court of Equity is not guided by the rules of law. It will 
sometimes hold a charge extinguished, where it would subsist at law; and sometimes 
preserve it, where at law it would be merged. The question is upon the intention, actual 
or presumed, of the person, in whom the interests are united. In most instances it is, 
with reference to the party himself, of no sort of use to have a charge on his own estate; 
and, where that is the case, it will be held to sink, unless something shall have been done 
by him to keep it on foot... Where no intention is expressed, or the party is incapable of 
expressing any, I apprehend the Court considers what is mos advantageous to him.” 


But a serious limitation was apparently put upon this equitable rule by the case 

of Toulmin v. Steere (k). In that case Sir William Grant, M.R., said: 
„The cases of Greswold v. Marsham (l) and Mocatta v. Murgatroyd (m) are express 
authorities to show that one purchasing an equity of redemption cannot set up 
a prior mortgage of his own, nor consequently a mortgage which he has got in, 


against subsequent incumbrances of which he had notice.” 
6 


This however is incorrect, since a purchaser of any equity of redemption, who redeems 
a mortgage, can by evidencing an intention to that effect keep the mortgage alive. The 
scope of the rule in Toulmin v. Steere (k) was narrowed by the judgment of Jessel, M. R., 

in Adams v. Angell (n), from which the following is an extract: 
“Now in a Court of Equity it has always been held that the mere fact of a charge 
having been paid off does not decide the question whether it is extinguished. 
If a charge is paid off by a tenant for life, without any expression of his intention, 
it is well established that he retains the benefit of it against the inheritance. 
Although he has not declared his intention of keeping it alive, it is presumed 
that his intention was to keep it alive, because it is manifestly for his benefit. 
On the other hand, when the owner of an estate in fee or in tail pays off a charge, 
the presumption is the other way, but in either case the person paying off the 
charge can, by expressly declaring his intention, either keep it alive or destroy 
it. If there is no reason for keeping it alive, then especially in the case of an 
owner in fee, equity will, in the absence of any declaration of his intention, destroy 
it; but if there is any reason for keeping it alive, such as the existence of another 
incumbrance, equity will not destroy it. So in the case of a purchase, there 
is no doubt that the purchaser who pays off a charge, though merely equitable, 
may have it assigned to a trustee for himself, and it will protect him against any 
mesne incumbrances if there are any. So, also, it is admitted, that if without 

(d) Gopal Sahoo v. Gunga (1882) 8 Cal. 530. 


0. C. J. 
de) Appalaraju v. Krishnamurt 1032) 135 (i) Banarsi Das v. Maharani Kuar (1888) 5 All. 
26. 885 (88) ALM. 182. 7, 88; Kudhai v. Sheo Dayal (1888) 
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114. (Hh) (1817) Mer. 210, 224. 
(g) Ariyaputhifa® Padayachi v. Muthukomara- (lt) (1662) 2 Ch. Cas. 170 
swami (1914) 37 423. 15 I. C. 348. (m) (1717) 1 P. Wms. 398. 
(A) Wivandas v. Framji (1870) 7 Bom. H. C. 45 (n) (1877) 5 Ch. D. 684, 645 C. A. 
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going through the ceremony of the assignment of an equitable charge—an assignment 
which really passes nothing—a declaration is inserted in the deed that the charge 
shall be treated as remaining on foot for the purpose of protecting the purchaser 
against mesne incumbrances, then the charge is treated as remaining on foot and 
protects him.” 

This limits the scope of Toulmin v. Steere (o) to cases in which no actual intention is 
either expressed or proved by the facts of the case. In other words there is no presump- 
tion against merger but an intention to keep the security alive must be actually expressed 
or implied from the circumstances of the case(p). The old section 101 seems to have been 
based on Toulmin v. Steere as limited by Adams v. Angell, but the concluding words of 
the section ‘‘ or such continuance would be for his benefit seem to admit the wider rule 
of equity of presumed intention laid down in India by Holloway, J., in Ramu Nai lun 
v. Subbaraya (q) and by the Privy Council in Gokaldoss v. Rambuz (r), and in England in 
Forbes v. Moffatt (s) and again in Thorne v. Cann (t) where Lord Macnaghten said:— 


Nothing, I think, is better settled than this, that when the owner of an estate 
pays charges on the estate which he is not personally liable to pay, the question 
whether those charges are to be considered as extixguished or as kept alive for 
his benefit is simply a question of intention. You may find the intention in the 
deed, or you may find it in the circumstances attending the transaction, or you 
may presume an intꝰntion from considering whether it is or is not for his benefit 
that the charge should be kept on foot.” E 


The Privy Council seemed to put this construction on the section in Malireddi 
Ayyareddi v. Gopala Krishnayya (u), for they said, It is further to be presumed, and 
indeed the statute so enacts (Transfer of Property Act, sec. 101), that if there is no in- 
dication to the contrary the owner ‘has intended to have kept alive the previous charg? 
if it would be for his benefit. 


However this may be, Toulmin v. Steere was declared not to be the law in India by 
the Privy Council in Gokuldas’ case and it is practically obsolete in England. The passage 
cited from Adams v. Angell was quoted with approval in Liquidation Estates Purchase Co. 
v. Willoughby (v) by Lindley, L.J., who seemed to regard Toulmin v. Steere as overruled 
by the dicta in Thorne v. Cann where Lord Herschell described it as a case which cer- 
tainly has not met with universal acceptance; it has been often commented upon and 
criticized adversely ”; and Lord Macnaghten said of it, The authority of that case 
cannot nowadays be treated as going beyond the actual decision.“ The dissenting 
judgment of Fletcher Moulton, L.J., in Manks v. Whiteley (w) is to the same effect. 


Not only Toulmin v. Steere but the equitable rule of intention is now jettisoned 
by the present section. The equitable rule of intention is an exception engrafted on the 
common law rule of merger. As there is no common law rule of merger in India it is 
unnecessary to enact non-merger as an exception. While under the old section merger 
was the rule, the section as amended makes it the exception (z). The rule of intention? 
is a technical rule, for it is presumed in cases of benefit when there is no actual intention 
and it is an artificial rule appliedgven in cases where the party is not even awi.re of the 
benefit (y). The Legislature has therefore discarded it and adopted tis simple rule that 


0 . 810. (2) Kanhaiya Lal v. Ikram (1033) 8 Luck, 103, 
6) Re Gon Mang v. Gibbon (1909) 1 ch. 130 I.C. 358, ('82) A.O. 268. 
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the existence of a subsequent incumbrance prevents merger. In theory this is correct, 
for there can only be merger when the ownership and the charge meet; and in such a 
case it is to the advantage of the owner that the charge should merge, for that simplifies 
title (2). But this union cannot occur if any interest of a third person intervenes and if 
there is any outstanding interest, for then there can be no union of the charge and absolute 
ownership (a). Thus there is no merger if a leasehold interest is outstanding when 
the mortgagee purchases the equity of redemption (b). In the passage cited from Adams 
v. Angell, Jessel, M.R., pointed out that there is no merger when a tenant for life pays 
off a charge and it is obvious that in such a case merger would only operate as a gift 
to the reversioner (c). Again in practice the result is the same as under the rule of 
intention, for the existence of a subsequent inoumbrance is the only case in which it is 
beneficial to keep the charge alive (d). 


The old section 101 included the case of merger which occurs when the mortgagee 
purchases the equity of redemption and the converse case when the purchaser 
of the equity of redemption redeems the mortgagee. The latter case falls under seos. 
91 and 92 of this Act and has already been dealt with. The former case is the subject 
of this section. The decisions have been under the rule of intention implied in sec. 101, 
and these cases are still good law, subject to this qualification that in consequence of 
the amendment made in the section, the section applies only when there is a subsequent 
mortgagee or charge-holder. It does not apply to a Court purchaser of the equity of 
redemption (e). 


Rule of intention.—The fact that the N deed wers retained by the mortgagee 
after the purchase of the equity of redemption was held to indicate an intention to keep 
the mortgage alive (f), but in these cases there was a puisne mortgage. If the purchasing 
mortgagee has granted a sub-mortgage, that also is evidence that he intended to keep the 
mortgage alive (g). On the other hand the fact that the mortgagee purchased in the nam& 
of her son was held not to be evidence of an intention to keep the mortgage alive, because 
there was no puisne mortgage (4). When a mortgagee purchased the equity of redemption 
at a sale in execution of a money decree he did not lose priority over a puisne mortgage, 
although by mistake no mention was made of it in the sale proclamation (i). It has been 
held that a contract which operates to deprive the prior mortgagee of his charge upon the 
property when he became the owner of it under a sale must be a clear one (j). 


The presumption has been held to be a rebuttable presumption (b), and no doubt 
even under the present section the purchasing mortgagee may by express declaration 
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extinguish the mortgage in spite of the existence of a puisne mortgage, although to 
quote the phrase of James, L. J., in Locking v. Parker (I), he would be demented if he 
did so. A mere mention in a sale deed that of the amount due upon a prior mortgage is not 
sufficient to justify the conclusion that the merger was intended (m). In Mt. Chanda Bibi v. 
Mohanram Sahu (n) there was a mortgage of 1899. The mortgagee dies in 1905 and his 
widow purchased the equity of redemption in 1908. Her son succeeded to the property in 
1909 and the Court held on the evidence that the presumption of an intention 


to keep the mortgage alive and so have priority over a charge of 1905 was not 
rebutted. 


Lindley, L.J., in Liquidation Estates Purchase Co. v. Willoughby (o) held that the 
benefit which gives rise to the presumption must be a benefit accruing to the vendee ob 
the date of the sale, and not a possible benefit which may arise in future on the happening 
of a possible contingency. This has been followed in cases in which the mortgagee after 


the purchase has been sued by a pre-emptor (p). The conclusion would be the same under 


the present section which refers only to a puisne mortgage or gharge in existence at the date 
of the purchase. The Privy Council laid down the same rule in Gokuldoss v. Rambuz (g). 
In Bhawani Kumar v. Mathura Prasad (r) the mortgagee purchased the property on the 
19th March 1900 and nine®days later a charge for arrears of land revenue arose for non- 
payment of which the land was sold by the Collector. The revenue sale purchaser sued 
to recover possession and the mortgagee set up his mortgage as a defence. The Privy 
Council held that the mortgage was extinguished by merger, for on the 19th March, the 
crucial date in question, tere were no interests of any kind to enter into account or 
consideration so as to impede the fell and complete transfer of ownership of the estate ag 


such. In this case there was a merger, for the charge was not in existence on the date of 


the purchase. On the other hand the words of the old section ““ or such continuance would 
bè for his benefit do not limit the benefit to a benefit accruing at the time of the sale, 
It has therefore been held under that section that if the continuance is for the benefit of 
the purchaser, no question of intention need be considered (s). When the charge for 
rent is in existence at the date of the mortgagee's sale, the mortgage is not extinguished 
by merger (t). 


The rule of intention was applied in many cases before the Act in the case of a morte 
gagee purchasing the equity of redemption (u). But the application of this rule must 
depend on the circumstances present at the time of the mortgagee’s acquisition of full 
ownership (v). 


— — — 
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Instances in which, on a mortgagee purchasing, the security was held to be merged 
under the rule of intention are cited in foot-note (w); in all these cases there was no 
puisne mortgage. In some cases it has been held that sec. 101 is not applicable and the 
equitable rule of intention to keep alive the mortgage should be applied, even though there 


is no puisne incumbrance (x). 


If the mortgagee after filing a suit on his mortgage, purchases the equity of redemption 
at a sale in execution of a simple money decree the mortgage is extinguished by merger 
and the suit must be dismissed (y). The case of Lachman Prasad v. Lachmeshwar (2) 
was a case of the purchase of the equity of redemption by a mortgagee. There was a 
mortgage in 1908 to a son and then a sale of the equity of redemption in 1914 to the 


father of a joint and undivided family who was for all intents and purposes the 


orfgagee himself. The father retained part of the price to pay off the mortgage, but 
a few days before his purchase a part of the equity of redemption was sold in execution 
of a money decree to the defendant. The father’s purchase as to this part of the property 
failed and the Court held that the father could not enforce any part of the mortgage 
against the defendant on the ground that he had redeemed the mortgage at the time of 
` his purchase. In other words the mortgage as to part was extinguished by merger and 
as to the part sold in execution the father’s covenant to pay off the mortgage excluded 
his right of subrogation. The principle of this decision was followed by the Patna High 
Court in Kedar Nath v. Bhagwat Prasad in which it was held fret a partial failure of con- 
aideration did not avoid the sale and the sale extinguished the mortgage security (a) 
Daso Pillai v. Narayan Patro (h) was a case in which a mortgage was extinguished by merger 
in a sale which could not be enforced. There was a mortgage by A to B. O obtained a 
money decree against A but before execution 3 purchased the equity of redemption. 
When C attached the property B objected that he had purchased it. B’s objection was 
dlismissed and the property was sold and purchased by C. B omitted to sue under O. 21, r. 
63, for a declaration of his title ; but sought to enforce his mortgage against C. The Court 
held that the mortgage was extinguished by merger in the sale. B's omission to file a suit 
for a declaration of his title was disastrous, for he lost his remedy both under the sale and 
the mortgage. It should be noticed that at the time of B’s purchase there was no in- 


cumbrance outstanding. 


Instances in which on the mortgagee purchasing the equity of redemption the 
security has been held not to be merged under the rule of intention are cited in 
foot-note (c), and in all these cases there was a puisne mortgage. 
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Illustrations. 


(1) A mortgages property to B. B sues A to realize the mortgage debt. During 5, 101 
the pendency of the suit B purchases the equity of redemption in execution of a money 
decree against A. The mortgage is extinguished by merger and B's suit must be dismissed : 
Balamani Ammal v. Ram Aiyar (1925) 48 Mad. L. J. 273, 87 I.C. 57, (26) A.M. 786. 


(2) A mortgages property first to B and then to C. B obtains a decree on his 
mortgage, and instead of bringing the property to sale makes a further advance to A 
and takes a fresh mortgage for the decretal amount plus the further advance. C claims 
priority over B. But B's first mortgage is not extinguished by merger as there is a 
subsequent mortgage, and B is entitled to priority over C in respect of the decretal amount: 
Mahalakshmammal v. Sriman Madhwa (1912) 35 Mad. 642, 11 1.0, 865. 


(3) A mortgaged property to Bin 1915. A then sold the property to C in 19146, 
and a month later professed to sell the property to B. B took possession but was evicted 
by C. B then sued C on the mortgage and C contended that the mortgage was extin - 
guished by merger. Held that there was no merger (i) because B got nothing by his 
purchase, for 4 had already parted with the equity of redemption and (ii) because at 
the time of the purchase C’s interest was outstanding: Sonaulla Karikar v. Abu 
Sayad (1930) 57 Cal. 473, 126 I. C. 413, (30) A.C. 530. *. 


Charge. — When a landlord in execution of a decreo for rent purchases his tenant’s a 
holding he is entitled to use his rent-charge as a shicld against a mortgagee of the tenant (d). 


As between himself and subsequent mortgagee.— When the mortgagee purchases . 
the equity of redemption and acquires ownership he may keep tho mortgage alive for 
his own defence as against a puisneincumbrancer. He is entitled to remain in possession 
until the subsequent mortgagee has redeemed the prior mortgage irrespective of the? 
question of limitation on the prior mortgage (+). He can use the equity of redemption 
By way of attack also (f). But the mortgage is nevertheless extinguished as between 
the mortgagee and the mortgagor or as between the mortgagee and a strange?. Thus 
the purchasing mortgagee has no claim for interest after the date of his purchase (g) 
and he cannot enforce his mortgage by suit (4). It has been said that the rights of the 
mortgagee merge in those of the mortgagor or remain in suspense until they are needed 
for purposes of defence against the puisne mortgagee (i). Where a mortgagce purchases 
part of the mortgaged property in full satisfaction of his claim the equities between the 
prior and puisne mortgagee arc to be worked out by the executing Court when the pro- 
perties are directed to be sold or the sale procoeds are to be worked out. Although the 
prior mortgagee cannot claim the benefit of subrogation, he is entitled to keep his mortgage 
alive as against the puisne mortgagee (J). 5 


Where purchasing mortgagee is also puisne mortgagee.— If the purchasing 
mortgagee is also the puisne mortgagee, no estate intervenes and there is a merger of both 
mortgages in the estate of ownership. This occurred in the case of Laxman Ganesh v. 
. Mathurabai (k). There was a first mortgage in 1886 to G and a second mortgage in 1894 
“Mi to G. G in 1895 brought g suit for sale on the first mortgage and purchased with 
Nie of the Court subject to the second mortgage. At a partition A 1905 between G@’s 

grandson and G’s widowed daughter-in-law the second mortgage was allotted to the 
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grandson and the sale certificate to the daugliter-in-law.' The grandson sued to enforce 
the mortgage and the suit was dismissed on the ground that, as @ as puisne mortgagee 
could not have sued himself as owner, those claiming under him could have no higher. 
right. The effect of the judgment was that after G’s purchase both his mortgages merged 
in the estate of ownership, and the sale certificate and the puisne mortgage deed were 
both deeds of the same title. Where a subsequent usufructuary mortgagee paid off a 
foreclosure decree obtained by a prior mortgage to save the property from foreclosure 
and later sued the mortgagor to recover the amount so paid and obtained a fore- 
closure decree, it was held that he had no intention to keep his own mortgage alive (I). 


Novation.—Novation differs from merger in that the securities are of equal degree 
and the one security is accepted in lieu of the other, e.g., in Badri Prasad v. Daulat (m) 
where the second mortgage bond was to different obligees. When this occurs the old 
security is extinguished. But if the new seourity fails there has been no substitution and 
therefore no extinction of the old security. Thus in Har Chandi Lal v. Sheoraj Singh (n) 


_@ Hindu mortgaged his 5/6th share of a village, and his separated nephew mortgaged 
- his 1/6th share to the same mortgagee. After the Hindu’s death his widow and the 


nephew mortgaged the whole village for the same debt to the same mortgagee. The 
mortgagee sued on the last mUrtgage but it was held not to be binding on the widow. 
After the widow’s death the nephew succeeded to the 5/6th share and was held to be 
liable on the first mortgage. The intention to substitute a ngw mortgage of the 5/6th 
share having failed, the Privy Council said it was not consistént with equity and good 
conscience that the new mortgage should operate as a release of the old. 


In such a case the remedy on the old security might become barred by estoppel or 
res judicata. In Sheoraj v. Harchandi Lal (o), an earlier stage ôf the litigation in the case 
last cited, when the mortgage on the whole village was held to be not binding on the 


ewidow the mortgagee sued on her late husband’s mortgage, but the suit failed as he 


might and ought to have sued her on the earlier mortgage. í 


Renewal.—Renewal differs from Novation in that a new security is taken without. 
extinguishing the old. Under the doctrine of subrogation a third mortgagee redeeming 
a first mortgage acquires the rights of the first mortgagee, and has priority over the second 
mortgage only as regards the first mortgage but not as regards the third mortgage (p). 
Conversely a first mortgagee making a fresh advance after a second mortgage, on a 
renewed mortgage, even if that fresh advance is to pay off the first mortgage, retains 
priority over the second mortgagee as regards the first mortgage but not as to the fresh 
advance in respect of which he is in the position of third mortgagee. The best illustration 
is the case of Gopal Chunder v. Herembo (q). The first mortgage was in 1882 by Herembo 
to the plaintiff of his one-third share of a property for Rs. 1,000 with interest at 12 per 
cent. The second mortgage was also by Herembo of the same share to the defendant 
for Rs. 1,000 with interest at 18 per cent. The third mortgage was by Herembo and 
his two brothers, to the plaintiff of the whole property for Rs. 3,400 with interest at 
18 per cent. The consideration was the balance due on the first mortgage plus a further 
cash advance of Rs. 100 and with reference to the first mortgage it contained the following 
recital: ‘‘ Now in order to liquidate the said debt, and on account of other necessities 
of ours, we three bfothers do this day mortgage to you whatever right, title and interest 
we have in the said two properties and take the loan of Rs. 3,400; out of this money 
we have also liquidated the said debt, therefore, for interest of ` the said money, we will 


l Khan v. Baldeo (1943) 208 J. C. 180, Cheti v. Bakshmanan 
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pay at the rate of Rs. 1-8 per month and within 12 months from this day's date we will 
repay the whole amount in full, principal as well as interest. Upon these faute the 
transaction was held to be a fresh advance and a fresh security given both for the old 
debt and the fresh advance, and that the first mortgage remained alive for the protection 
of the plaintiff against the second mortgagee. A prior mortgagee taking another mortgage 
in renewal of his own does not on that account lose priority over a mesne mortgage 
even though the renewed mortgage includes other property and varies the rate of 
interest (r). But if the first mortgage is time-barred, the mortgagee making a fresh 
advance on a renewed mortgage has no right of priority over the mesne mortgagee (8). 
The renewal of a mortgage by a person with a limited interest, t. e., the son having only 
a life interest under the will of his father, the deceased mortgagor, cannot operate as a 
discharge of the first mortgage (!). And when a mortgagor gave a third mortgage oon- 
solidating two prior mortgages and the third mortgage was found invalid for want of 
registration, he was allowed to redeem the prior mortgages (u). In an Allahabad oase (v), 
there were two mortgages, the first to K and the second to N.R. K obtained a decree 
for sale on his mortgage, but the mortgagor gave a usufruotuary mortgage to K whioh 
K accepted in satisfaction of the decree. The Court held that K could not use his first 
mortgage as a shield against N.R. This was incorrect, for the existence of the subsequent 
incumbrance showed that K could not have abandoned his prior seourity. On similar 
facts a contrary conclusioy was arrived at in a Madras case (w). 


In Tenison v. Sweeny (x), where successive mortgages were for the sum secured by 
the former mortgage and for the sums subsequently advanced, Lord St. Leonards said : 
“ It is clear that the former mortgages continued untouched and operative notwith- 
standing the new mortgages, and that the new mortgages were for the purpose of letting 
in the further advances upon the p&perty. Nothing could be more alarming to creditces 
than that a doubt should be thrown out whether, by taking a new seourity for their old 
debt and for further advances, they do not prejudice their original securities.” Accordingly 
when a prior mortgagee purchased the rights of a puisne mortgagee, it was held that 
he did not lose the rights that were secured to him by the prior mortgage (y). 


But of course the creditor can if he chooses abandon his original seourity in favour 
of the new one. Thus if he gets a decree on the first mortgage and certifies satisfaction 
of the decree (z), or admits in a recital in the subsequent mortgage that the first mortgage 
has been satisfied (a), he will not be allowed to fall back on it. But the mere fact that 
the mortgagee has filed a suit on the first mortgage does not show that he has abandoned 
it (b). Again in Shankar v. Mejo Mal (c) the Privy Council held that a suit on. second 
mortgage incorporating the first does not, apart from abandonment, necessarily have 
the effect of releasing the earlier seourity. In fhat case there was a first mortgage to the 
plaintiff of certain villages for Rs. 15,500, a second mortgage to the defendant of the 
same villages for Rs. 7,000, and a third mortgage again to the plaintiff of the same and 
other villages for Rs. 20,000 inclusive of the Rs. 15,500 due on the first mortgage. Deore 
for sale were obtained on the second and third mortgages only, and in distributing the 
sale proceeds the Court gave priority to the defendant as the plaintiff had not sued 
—— —— — e — . Z¶—mœ̈ä — 
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on his first mortgage. The plaintiff then sued for recovery of the sale proceeds on the 
ground of priority under the first mortgage. The Privy Council held that the distribution 
was not conclusive of the rights of the parties that the third mortgage did not impair 
the effect of the first, and that the fact of the plaintiff suing on the third mortgage alone 
did not lead to the inference that he had abandoned his rights on the first, for it was not 
necessary for him to do so in order to recover the whole debt. 


Notice and Tender. 

102. Where the person on or to whom any notice or 
7 tender is to be served or made under this 
to gent. Chapter does not reside in the district in 
: which the mortgaged property or some 
part thereof is situate, service or tender on or to an agent 
holding a general power-of-attorney from such person or 
otherwise duly authorized to accept such service or tender 

shall be deemed sufficient. 


Where no person or agent on whom sugh notice should be 
served can be found or is known to the persoh required to serve 
the notice, the latter person may apply to any Court in which 
a suit might be brought for redemption, of the mortgaged 
property, and such Court shall direct in what manner such 


* notice shall be served, and any notice served in compliance 


with such direction shall be deemed sufficient : 


Provided that, in the case of a notice required by 
section 83, in the case of a deposit, the application shall be 
made to the Court in which the deposit has been made. 


Where no person or agent to whom such tender should be 


| made can be found or 1s known to the person desiring to make 


the tender, the latter person may deposit in any Court in which 


a suit might be brought for redemption of the mortgaged property 


the amount sought to be tendered, and such deposit shall have 
the effect of a tender of such amount. 


e Amendment.—The section has been amended by Act 20 of 1929. The old section 


was as follows: 


“ Where the person on or to whom any notice of tender is to be served or made 
under thi? Chapter does not reside in the district in which the mortgaged property 
or some part thereof is situate, service or tender on or to an agent holding 4 
general power-of-attorney from such person, or otherwise duly authorized to 

accept such service or tender shall be deemed sufficient. 
Where the person or agent on whom such notice should be served cannot be found 
in the said district, or is unknown to the person required to serve the notice, the 
_¢ . latter person may apply to any Court in which a suit might be brought for 
redemption of the mortgaged property and such Court shall direct in what - 
manner such notice shall be served, and any nogice served in compliance with 


' such difebtion shall be deemed sufficient. 
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Where the person or agent to whom such tender should be made cannot be found 
within the said district, or is unknown to the person desiring to make the tender, 
the latter person may deposit in such Court as last aforesaid the amount sought 


to be tendered, and such deposit shall have the effect of a tender of 
such amount. 


See notes to sec. 103. 


103. Where, under the provisions of this Chapter, a 
notice is to be served on or by, or a tender 

perten“ ete, to or by or deposit made or accepted or taken out 
contract. of Court by, any person incompetent to 
contract, such notice may be served on or 

by, or tender or deposit made, accepted, or taken, by the legal 
curator of the property of such person ; but where there is no 
such curator, and it is requisite or desirable in the interests of 
such person that a notice should be served or a tender or 
deposit made under the provisions of this Chapter, application 
may be made to any Court in which a suit might be brought 


for the redemption of the mortgage to appoint a guardian - 


ad litem for the purpose of serving or receiving service of such 
notice, or making or accepting such tender, or making or 
taking out of Court such deposit, and for the performance of 


all consequential acts which could or ought to be done by such 


person if he were competent to contract; and the 8 
of Order XXXII in the First Schedule to the Code of Oivil 
Procedure, 1908, shall, so far as may be, apply to such 
application and to the parties thereto and to the guardian 
appointed thereunder. 

Sections 102 and 103 deal with matters of procedure. Notice would be under secs. 69 


and 83 and tender on redemption under sec. 60. The sections generally follow sec. 196 


of the Law of Property Act, 1925. The third paragraph in sec. 102 is new and was inserted 
by the Amending Act 20 of 1929 to make it clear that the application for service of notice 
under sec. 83 should be made to the Court in' which the deposit has been made. This 
notice is notice consequent on the deposit having been made (d). Power to apply to 
the Court for directions as to service of notice and as to tender by deposit in Court is 
now limited to cases in which the whereabouts of the mortgagee or his agent are entirely 
unknown to the mortgagor. Under the old sec. 102 it was sufficient if they could not 
be found in the district. The amendments in sec. 103 are merely clerical. 


104. The High Court may, from time tb time, make 
rules consistent with this Act for carrying 

. out, in itself and in the Courts of Ci 
Judicature subject to its superintendence, the provisions 


contained in this Chapter. 


Rules have been framed under this section by the various High Courts. It has been 
held that such rules prevail over the general terms of the Code of Civil Procedure (e. 


d ; Lal v. ; Rukumdhuj (1928) 50 | e) Vrajlal v. Yenkatafoêmi (1998) 52 Bom. 
i G0 f 686, 105 1.0. 570, (28) 4.4. 311. í 459, 108 I.C. 494, (28) A.B: ks. 
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CHAPTER V. 
Or Leases or IMMOVEABLE PROPERTY. 


105. A lease of immoveable property is a transfer of a 
right to enjoy such property, made for a 
certain time, express or implied, or in 
perpetuity, in consideration of a price paid or promised, or 
of money, a share of crops, service or any other thing of 
value, to be rendered, periodically or on specified occasions 
to the transferor by the transferee, who accepts the transfer 
on such terms. 


The transferor is, called the lessot, the transferee is called 

the lessee, the price is called the premium, 

anf vent lessee, premium and the money, share, r service or other 
thing to be so rendered is called the rent. 

Lease.—The relation of lessor and lessee is one of contract, and in Bacon’s Abridge- 


ment a lease is defined as “a contract between the lessor and the lessee for the possession 
and profits of land, etc., on the one side and recompense by rent or other consideration 


l Lease defined, 


eolthe other.“ Hence it has been held that “a meré demand for rent is not sufficient 


to create the relationship of landlord and tenant which is a matter of contract assented 
to by both parties (f).“ When the agreement vests in the lessee a right of possession 
for a certain time it operates as a conveyance or transfer and is a Jease. The section 
defines a lease as a partial transfer, i. e., a transfer of a right of enjoyment for a certain 
time. The essential elements of a lease are: 
| (1) the parties, 

(2) the subject-matter, or jmmoveable property, 

(3) the demise, or partial transfer, 

(4) the term, or period, 

(5) the consideration, or rent. 


(1) The Parties. 
Parties.—The parties are the lessor and the lessee. The lessor is called the land- 


lord. The word tenant js used in English law to denote ownership, for under the feudal 


syitem an owner is a tenant of the Crown. The word in English law is therefore generally 
associated with words denoting the quality of the ownership, e.g., Tenant in fee simple, 
or Tenant in tail, or Tenant pur autre vie. The word is glso used in this sense in Indian 
law in such expressions borrowed from the English law as joint tenant, tenant in common 
and tenant for life. But as the feudal system never applied in India (g) the proper 

of the word tenant in Indian law is a lessee, especially when used in opposition 
to landlord (h). 4 


Lessor. —An absolute owner, who is under no personal incapacity, can grant a 
leaseefor any term he pleases. A limited owner can grant a lease only to the extent 
Des Nandan v. e ble to a Hindu zemindar Sir 
0 See Ronee SÀ ay sage . imat P James Gawa at p. 101). a 
(h) 
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permitted by law. Thus a lease by a tenant for life will not endure beyond his death, 
unless he is especially empowered under the terms of the deed of settlement. 


Joint tenants have-unity of title. A lease by joint tenants operates as a lease 
by each and by all. On the death of any one of the joint tenants the lessee holds under 
the survivors. Tenants in common have unity of possession but not of title. A lease 
by tenants in common operates as a separate demise by each of his share, and a con- 
firmation by the others (4); and each tenant in common may by separate demise lease 
his own share only (j). But their lessees have not unity of possession and are not 
tenants in common inter se (k). 


Competency to grant a lease depends upon competency to transfer under sec. 7. 
‘The lessor must therefore be competent to contract and have title or authority. 


In English law a minor cannot hold a legal estate in land (I). Before the Law 
of Property Act, 1925, a lease by a minor was voidable, but might be ratified on his 
attaining majority. But as a minoa’s contract ia void in India, it follows that a minor 


is not competent to be a lessor. See note Minor’’ undef sec. 7. A lease by a minor 


has been held to be void even though it was made by an instrument executed only by 
the lessee (m). 0 


Restrictions on the power of the owner to grant leases have beon imposed in the 
case of disqualified land owners and of encumbered estates under management by various 
local Acts. í : 


The guardian of the property of a minor has authority without the permission qf 
the Court to grant a lease for a term not exceeding five years or enuring for more than 
one year after the minor attains majority—Guardian and Wards Act, 1890, sec. 29 (b). 

e powers of a testamentary guardian or a guardian appointed by a deed are limited 
by the terms of the will or of the instrument of appointment—Guardian and Wards Act, 
1890, seo. 28. 


The power of an executor or administrator to grant a lease is regulated by sec. 307 
of the Indian Succession Act 39 of 1925. 


Lessee.—Leases may be granted to any person who is competent to contract at 
the date of execution. A lease may be granted to several persons who may take 
as tenants in common or as joint tenants. In the case of joint tenants the interest of 
each person passes upon death to the survivars. In the case of tenants in common 
the interest of a deceased lessee passes at his death to his representatives. Thus in 
a lease to a partnership the surviving partners are trustees for the representatives of the 
deceased partner in respect of the latter’s share. But if two or more persons hold a 
.demise under one lease, then, in the absence of a clear provision to the contrary, the 
entire body of tenants constitutes a single tenant gua the landlord (n). 


Where a person convicted of permitting disorderly conduct in a waf subsequently 
under a different name took a lease of premises in the neighbourhood for conducting a 
restaurant, it was held that the consideration of the person with whom the landlord was 
-entering into the lease was a vital element in that agreement so that the landlord having 
been mistaken with regard to the identity of the lessee the lease was void ab initio (o). 
“(Thompson v, Hakewil (1805) 19 C.B.(N.S.) ; (m) Govinda Kurup v. Chowakkaram (1931 59 
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Section 7 does not apply $q transferees ; and the general scheme of the Act is that 
minors may be transferees but ‘hot transferors(p). Both asale to a minor and a mortgage 
to a minor are valid (q)—see note under sec. 6 (h) (3). But it has been held that a lease 
to a minor is void as the lease imports a covenant by the minor to pay rent and other 
reciprocal obligations (r). This was so decided before the Amending Act of 1929, and 
the present section 107 makes it clear that a lease to a minor must be void, because’ 
it is to be executed both by the lessor and by the lessee. If the lease is grantga by a 
minor it is void even if the deed is executed by the lessee (3). n 


(2) The Subject-matter. 


Subject-matter,—The subject-matter of a lease must be immoveable property as 
defined in section 3. The subject-matter is therefore not only land and minerals and 
buildings but also benefits to arise out of land such as fisheries (2); ferries (u); market 
dues (v); or a hat, which is a right to collect certain dues (w); or even a right to fell 
trees for a term of years so that the transferee derives benefit from further growth (z)— 
see note Things rooted in the earth under sec. $. Grass is not immoveable property 
and in In re Hormusji Irani (y) a contract for grazing was held not to be a lease. A 
yagman vritts is not immoveable property, and an assignment of a right to collect offerings 
for a period of years is not a lease (z). 4 

If the subject-matter is property not only not in the possession of the lessor but 
property to which he may never establish title, the so-called lease will be construed 
as an agreement to lease upon the happening of a contingency (a). A mining lease is to be 
regarded in India as a lease and not as a sale of minerals. The annual payment of royalty 


frould be rent (b). 
(3) The Demise. ‘ 


Demise.—The word demise is not used in the Act, but it is aterm of English law 
commonly used by conveyancers in India to denote a transfer by lease. The strict 
technical import of the word (from the Latin demitto) is any transfer or conveyance, but 
by force of habit it is used to denote a partial transfer by way of lease (c). The words 
““ transfer of a right to enjoy such property” indicate that all rights of ownership are 
not transferred. The significance of these words as indicative of the limited estate 
transferred is apparent if contrasted with those in sec. 54 where a sale is defined as a 
“ transfer of ownership in exchange for a prico.” In Giridhari Singh v. Megh Lal Pan- 
dey (d) Lord Shaw said: “ The essential characteristic of a lease is that the subject is 


(p) Raghava Chariar v. eens (1917) 40 Mad. 25 & C. 875; Grove v. Portal (1902) 1 Ch. 


+ 808, 315, 36 I.C. 2 
(ao) Ulfat 114 v. Gauri ‘Shankar Go) 88 All. 
6 (1916) 38 Sil. 164, 38 L0. 287 Munni Koer, RA ‘Kendali ud 6 B. & O: 70 z = 
unni Koer 
v. Madan Gopal (1916) 38 All. 62, 31 1. C. (v) Sikandar v. Bahadur (1905) 27 All. 462. 
P 702; Mine v. „ 87 Mad. 890, (w) Surendra Narain Singh v. Bhai Lal Thakur 
zs te (1080) 120 1.0.77, C30) A. I. M. 425— a ae 5 
Y ee 
sales ; Raghaba Chariar V. Srinivasa (1917) a) eee 2 r v. Santhanathan (1897) 20 
40 Mad. 308, 36 I. C. 921; Madhab Koeri (v) (1888) 13 Bom. 87. 


ikuntha (1919) 4 Pat. L.J. 682, 62 I. 
4 8 kuntha ( sd gel 5 F: (e) Todulal v. Beharilal (1982) 187 T. O. 186, 


388; . 
(1024) 5 Lah. 317, 82 I.C. 96, (24) A.L. (32) A 
611; Zajar Ahsan v. Zubaida Khatun (a) Mohendra gn v. Kali Proshas (1908) 30 


620 3 27 ail. LJ, nig, 181 T. C. 898, Cal. 265 
g 604—mortgages Income PERR PETTE mash 
(r) Pama Bali Das v < Jogeshar (1918) 8 Pat. 9 Er 620 Pat 18, * G. 340, 
I.. J. 518, 46 Lo. 670; Govinda pag H (1940) A. E. 688. following E Low 
Chowakkaram (1081) 69 Mad. L. J. 94 ch Co. Lid. Jyoti Prasad Singh Deo , 


v. 
1a TO eee L.R. 68 LA. $92, . L. R. 59 Cal. 6 
Govinda howakkaraw (1930) 54 
A Mad, Le 941, 1 120 J. C. 449, rap (2080 P (e) Greenaway v. Adams (1806) 12 Vea. , 806, 
e (t) Ram eas $. Svurumuddin (1808) 20 Cal. argument of counsel at p. 307. 
er (Duke) v. F (1825) (d) (1018) 48 Cal. 87, 44 L. A. 240, 250, 42 I. O. 651. 


LEASES, 627 


+ 
a 


one which is occupied and enjoyed and the corpus of which does not in the nature of 
things and by reason of the user disappear.” His Lordship explained that this was 
the reason why, in the absence of express words, a lease does not include mineral righte. 
A mining lease is a lease within the definition of sec. 105 as it is a transfer of a right 
to use part of the surface (e). | 

| A lease therefore is not a mere contract, but is a transfer of an interest in land and 
creates a right in rem (f). It is good against the whole world irrespective of notice and 
cannot be affected by any subsequent disposition by the lessor. The estate transferred 
to the Jessee is called the leasehold. The estate remaining in the lessor is called the 
reversion. Even when the lease is in perpetuity there is an interest still remaining in 
the lessor. In Kall) Dass Ahiri v. Monmohini Dassee (g) Sir Lawrence Jenkins said— 
“A man who being owner of land grants a lease in perpetuity carves a subordinate 
interest out of his own and does not annihilate his own interest. This result is to be 
inferred by the use of the word ‘lease,’ which implies an interest still remaining in the 
legsor. Before the lease the owner had the right to enjoy the possession of the land, and 
by the lease he excludes himself during its currency from that right, but the determination 
of the lease is the removal of that bürrier, and there is nothing to prevent the enjoyment 
from which he had been excluded by the lease.” The estate of the leasor and lessee are 
estates of inheritance, and the interest of the lessor and the lessee after their death 
vest in their heirs, execut@rs or devisees (k). This is not so expressly stated in the Act 
for the Act does not deal with the subject of succession (i). A person who obtains a 
share of a leasehold either by assignment or by inheritance becomes a co-tenant in the 
whole tenure ; and so far as the relations between him and the landlord are concerned 
he cannot be held to hold any estate in severalty. Each such person becomes a tenant 
in common of the whole estate by reason of the rule of the indivisibility of the estate with- 
out the landlord’s consent, and has privity of estate with the lundlord in respect of the 
whole estate (j). Each tenant is liable to the landlord for the whole rent and all 
covenants running with the land (k). A kharpesh grant made by a zamindar for the 
maintenance of the junior members of his family is not a leaso, although such grant 
provides for the payment of government revenue and road cess (1). 


(4) The Terms. 


Commencement.—The commencement of a lease must be certain in the first in- 
stance, or capable of being ascertained with certainty afterwards, so that both the time 
when it begins and the time when it ends, isfixcd. Section 110 enacts that if the day of 
commencement is not stated the lease begins from the day of execution. But this does 
not apply to an executory agreement of lease ; and such an agreement is void for uncer- 
tainty if the commencement of the term is not mentioned or if there are not materials for 
ascertaining it (m). However if possession is taken under such an agreemont the term 
will commence from the date of entry (7). 
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A lease may commence either in the present or the future, ¢.g., on the determination. 
of a prior lease for years (0). If it is expressed to commence from a past day, that is 
only for the purpose of computation, and the interest of the lessee begins from the date 
of execution. Thus in Bird v. Baker (p) by a lease dated the 19th July 1851 premises. 
were demised to hold from the 25th December 1849 for and during and until the. full: 
end and term of fourteen years thence next ensuing ” with a proviso enabling the demise- 
to be determined at the expiration of the first seven years thereof, and it was held that 
the seven years were to be reckoned from the 25th December 1849. But the reference to- 
that date was only a method of calculation and did not convey an interest before the 
date of execution. Before execution no interest passes (g); and conversely the lessee is 
not liable for breaches of covenants before execution (r). 


If the lease commences in the future it is sufficient if it is capable of being definitely 
ascertained when the lease takes effect. Until that time it may be contingent on a future. 
event, for when that event happens the principle id certum est quod certum reddi potest 
applies ; and the lease becomes valid and binding. Thus a lease may commence after: 
a life or lives in being (a). 

Duration.—In India a léase may be in perpetuity ; ; but the common law of England 
does not recognize a perpetual lease. The grant of a fee simple leaves nothing to the. 
grantor, whereas by a lease the owner carves out an interegt subordinate to his own. 


This feature of the English law is attributed to the Statute of Quia Hmptores (1290) 


18 Edw. 1 c. 1 which enacted that a freeman could sell his land so that the purchaser 
held under the same chief lord or baron and the freeman did not become a mesne lord 
between the chief lord and the purchaser (t). In a case before the Act, Markby, J., 
said that the estate of a permanent lessee in India is what English lawyers call an estate 
iff fee (u); but this statement is not acourate (v). 


But in India as in England a mere general letting, i. e., a lease which is silent as to 
duration of term, would be void as a lease (w); though it would create a tenancy at will. 
which would be converted by payment of rent into a tenancy from year to year or month 
to month. In the case of a bemaidi ka bulayet or agreement of lease without a term 
for an annual rent, the Privy Council held that it operated either as a permanent lease 
or as a lease from year to year and that no intermediate position was open (x). 


An option of renewal, whether the option be of the tenant (y), or of the lessor (2) 
does not affect the duration of the term. This is because the option until exercised 
creates no interest in the superadded term (a). A covenant for a perpetual renewal of the 
lease must always be unequivocal (b). Where by an agreement in writing the owner of 
a furnished house let it to a tenant at a weekly rent for 6 months certain with an option 
“of continuing the tenancy for a further period of 6 months on the same terms and con- 
ditions including this clause, it was held that the tenant had the right to renew for one 
fyrther period of 6 months and no more (c). See note infra “ covenant for renewal ’’ 
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It is not, however, necessary that the term of the lease should be for a fixed period. 
It is sufficient, if it is definite (d). In England it was held that a tenancy “for duration 
of the war did not create a good leasehold interest, the term being unoertain (e). 
As there were numerous tenancies of this kind the defect was cured in England by the 
validation of war-time Leases Act 1944 (f). 


Leasehold estates.—The duration of the tenancy determines the leasehold estate 
created. There are two estates which, strictly speaking, do not fall within this seotion. 
One is a tenancy at sufferance which is merely a fiction of law to prevent what would 
otherwise be a trespass. The other is a tenancy at will which does not fulfil the definition 
of a lease, as the term is uncertain. A lessee is liable for rent; but not so a tenant at 
sufferance or a tenant at will. A tenant at will is not n trespasser, for his occupation is 
permissive and so he is liable for compensation for use and occupation (g). A tenant 
at sufferance is sometimes said to be liable for compensation for use and occupation (A). 


Tenancy at sufferance.—A tenancy at sufferance is merely a fiction to avoid con- 
tinuance in possession operating asa trespass. It therefore cannot be created by contract 
and arises only by implication of law,when a person who has been in possession under a 
lawful title continues in possession after that title has detesmined, without the consent 
of the person entitled (i). The Madras High Court has observed that the fiction has no 
place after the enactment qf the Transfer of Property Act (j). But the Act, as already 
observed, is not exhaustive, and the term is a useful one to distinguish a possession right- 
ful in its inception but wrongful in its continuance, from a trespass wrongful both in its 
inception and in its continuance. A tenant holding over after the expiration of his 
term is a tenant at sufferance (k). If he holds over against the landlord's consent he is a 
trespasser (l), and is liable for mesne profits (m). A mortgagor left in possession under 
an English mortgage is a tenant at éufferance and cannot grant a lease without the con? 
currence of the mortgagee and if he does the mortgagee can treat the lesseo as a 


trespasser (n). 


A tenancy at sufferance does not create the relationship of landlord and tenant ; and 
in a suit for ejectment of a tenant holding over without the landlord’s consent limitation 
runs under Article 139 from the expiration of the term and not from the termination 
of the tenancy at sufferance (0). 


A tenancy at sufferance is determined at any time by the landlord entering without 
notice or demand, or by the tenant quitting. Thus a tenant remaining in possession in 
defiance of his landlord after termination of the lease is a tenant at sufferance and is not 
entitled to notice to quit (p). So also if a Hindu widow grants a lease and the reversioner 
after her death elects to avoid it, the lessee is a tenant at sufferance and can be evicted 
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without notice (9). The English law allows a landlord to re-enter if he can effect a peace- 
able entry (r). But under the law of India a landlord cannot evict a tenant proprio motu. 
If the tenant at sufferance is evicted otherwise than in due course of law he may recover 
possession under sec. 9 of the Specific Relief Act (a). 


Tenancy at will.—A tenancy at will is determinable at the will either of the landlord 
or of the tenant. The law implies a tenancy at will of one party to be a tenancy at will 
of either party (t). A tenancy at will arises by implication of law in cases of permissive 
occupation when a person is in possession of premises with the consent of the owner (u). 
or it may arise expressly by an agreement to let for an indefinite term for a compensation 
accruing from day to day so long as both parties please (v). 


Doe d. Hull v. Wood (w) is an instructive case of permissive occupation. William 
Hull was tenant from year to year and died in 1842. His widow continued in occupation 
and paid rent to the lessor, but did not take out letters of administration. In 1844 she 
married the defendant Wood, and then William Hull’s father took out letters of adminis- 
tration. It was held that the term vested in him and that he was entitled to evict her 
after demand for possession as she was a tenant &t will. Her payments of rent were 
treated as having been made on behalf of the administrator, and not so as to imply a 
surrender by the administrator and the grant of anew leasetoher. She was in occupation 
by leave of the administrator and therefore a tenant at wille 


Another case of tenancy at will is that of entry into possession under a void lease (x) 
and it has an interesting history. This generally occurred when the lease was oral and 
offended against the Statute of Frauds which requires a lease of over three years to be 
in writing. The law implied a tenancy at will in the case of entry under such a lease. 
This led to great hardship, for a man who had beeh in possession and paying rent for 
three years under an oral lease for five years might be evicted at any moment. The 
law got over the difficulty by saying that though it was a tenancy at will yet it wawa 
tenancy at will in the first instance and that it was converted by payment of rent into a 
tenancy from year to year (y). Subsequently Courts of Equity went further, and said 
that though it was void as a lease it was valid as a contract and could be proved by parole 
evidence in spite of the statute in an action for specific performance, and that if it had 
been partly performed by entry into possession, the defence of the statute was excluded. 
This subject is more fully discussed in the notes to seo. 53A. 


A tenancy at will is terminable by either party. A demand by the landlord for 
possession is sufficient (z). Notice, however, by the tenant is not effectual unless he gives 
up possession. But the tenancy is determined if the tenant assigns or underlets, for that 
is a usurpation of the rights of the landlord and an act inconsistent with the will to con- 
tinue the tenancy (a). Death of either tenant or landlord determines the tenancy (b). 
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N 4 
Indian cases of tenancy at will have arisen when the tenant expressly agrees to vacate 8. 106 
whenever possession is demanded by the landlord (e); or at any time on fifteen days’ | 
notice (d); or where no rent is fixed (e); or where there has been possession under an 
invalid lease before payment of rent (f); or where there has been permissive occupation (g). 
An utbandi holding in Bengal is merely a tenancy at will (A). 


Illustrations. 


(1) A hires from B two houses under an agreement as follows :—""1 have this 
day hired from you two houses. Rs. 5a year are agreed as rent. I am to live there in 
as long as you will allow me to do so.” Although an annual rent was reserved this was 
a tenancy at will: Jivraj Gopal v. Atmaram Dayaram (1890) 14 Bom. 319. 


(2) 4 sold his lease to B without a written assignment by merely handing over the 
lease to B. The lessor sued for rent. B was a tenant at will, liable only for compensation 
for use and occupation : Gaya Prasad v. Baijnath (1892) 14 All. 176. 


Use and occupation.—A tenant at will is not liable to pay rent because there has 
been no demise to him. He is not liable for mesne profit’ or damages like a trespasser 
because his occupation is permissive. But he is liable to pay compensation for use and 
occupation. If the rent ig fixed, or there is an express agreement as to rent, the amount 
fixed or agreed is recoverable, the amount so fixed or agreed being evidence of the quantum e 
payable. If there is no express agreement that he should pay, the mere fact of this 
occupation of the land of another implieg an agreement to pay reasonable compensation (i). 
If the defendant takes posession under an agreement of sale to him and the sale goes 
off, he is a tenant at will and liable for use and occupation from the time when the contract 
is at an end (7). Compensation for use and occupation was decreed in the Indian cados = 
of tenancy at will cited in the last paragraph. Compensation for use and occupation 
Was also awarded when the occupants were really trespassers and the plaintiff waived 
the trespass and treated them as tenants at will (x). Where there is a lease to one partner, 
the lessor is not entitled to recover compensation from the other partners, for they occupy 
not with his permission but with that of the lessee (I). A suit for rent may not be con- 
verted into a suit for use and occupation, at the hearing, for it involves different issues (m). 


Leasehold estates under this section.—The leases recognized by this section are 
(1) leases for a certain time, 
(2) periodic leases, 
(3) leases in perpetuity. 
Jenkins, C. J., in Municipal Corporation of Bombay v. Secretary of State (n) said: “It 
is a principle of general application that it is not within the power of a person to create 
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whatever interests he may please in land; he is limited to such interests as are recognized 
by the system of jurisprudence governing his disposition.“ Therefore a lease until 
suitable land is provided for and six months’ notice is given is void (o). | 


(1) Leases for a certain time.—The words “a certain time seem inconsistent 
with the phrase “a lease of uncertain duration” which occurs in sec. 108 (i) where it is 
used to describe yearly or monthly tenancies. But as Lord Kenyon said in Goodright 
d. Hall v. Richardson (ꝓ), the certainty need not be ascertained at the time; for if in the 
fluxion of time a day will arrive which will make it certain, that is sufficient. The term 
may therefore be defined either by express limitation or by reference to some event which 
will afterwards fix its exact length. In the first case a certain time is expressed; in the 


latter it is implied. 


Some of the older cases suggest that certainty with reference to a future event is 
insufficient. Thus in Bacon’s Abridgment it is said that a lease during the coverture 
between A and B would be void for uncertainty. But this is obsolete, and in Great 
Northern Railway v. Arnold (q) a lease for the perjod of the war was held to be valid 
as the parties could have mafie a lease for 999 years terminable with the war. A lease 
„for so long as the Kesari Mahratta Institution is in existence was held to be valid (r). 
Again a lease during the pendency of a mortgage granted by he lessor to the lessee was 
held to be valid (s); so also in a case (t) where the duration of the lease was con- 
tingent on the result of pending litigation. But the result must be certain, and a lease 
until other suitable ground should be provided by the lessor is void (u). 


¢. 
A lease for life is a lease for a certain time, for it terminates with the death of the 
leusee (v). A lease for so long as the lessee pays renf has been construed as a lease for 
life (w). In a Bombay case (2) Macleod, C.J., held that such a lease was a permanent 
lease, differing from an earlier Bombay case (y) where a lease for so long as the lessee pleases 
to hold the land was said to be determinable at the death of the lessee. Such a lease 
may be transferable, but is not necessarily heritable (z). A lease for life by English 
Common Law was considered as a grant for a period of uncertain duration and created 
a freehold estate and was void if not made by deed (a). So a lease for which no term 
is fixed, with an agreement not to raise the rent so long as the tenant pays it regularly, 
has been held to operate as an agreement to lease for the life of the tenant (b). 


(2) Periodic leases.— These are tenancies from year to year or from month to 
month. The period may be a year, a quarter, a month, or even a week, and the mode 
in which the rent is reserved may afford a presumption as to the period of the lease (c). 
A tenancy from year to year differs from a tenancy at will in that it can only be deter- 
mined by notice duly given, and the interest created is not terminated by the death of 
either party. 
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The duration of the term in periodic leases is continuous from period to period (d). 
Such a lease is described in sec. 108 (i) as a lease of uncertain duration, and in Artiole 
35 of the Stamp Act as a lease which does not purport to be for any definite period. The 
interest of the lessee therefore does not terminate at the end of the period. A tenant 
from year to year has an interest for one year certain with a growing interest during 
every year thereafter springing out of the original contract and as parcel of it (e). The 
characteristics of the periodic tenancy from year to year were laid down in the Court 
of Exchequer Chamber in Gandy v. Jubbar (f) as follows: There frequently is an actual 
demise from year to year so long as both parties please. The nature of this tenancy is 
discussed in 4 Bac. Abr. Lit. Leases and Terms for years pp. 838, 839, 7th ed., and this article 
has always been deemed of the highest authority. It seems clear that the learned author 
considered that the true nature of such a tenancy is that it is a lease for two years certain, 
and that every year after it is a springing interest arising upon the first contract and 
parcel of it, so that if the lessee occupies for a number of years, these years by computation 
from the time past, make an entire lease for so many years, and that after the commence- 
ment of each new year it becomes an entire lease certain for the years past and also for 
the year so entered on, and that it is not a reletting at the commencement of the third 
and subsequent years. We think this is the true nature ofa tenancy from year to year 
created by express words, and that there is not in contemplation of law a reoommenoing 
or reletting at the beginying of each year.” In Queen's Club Gardens Latates Ld. v. 
Bignel (g) Salter, J., said! In the oase of all periodic tenancies, whether from year 
to year, or from quarter to quarter, or from month to month or for any other period, 
the law, as I find it stated in the authorities, appears to be that the tenancy ia from period 
to period, from one fixed date to another. It isa tenancy for so many years, or quarterts 
or months, or weeks, as the partiog may think fit. If a new period be allowed to begin, 
the tenancy must, in the absence of course of any other arrangement between the partie, 
continue until the period ends, and neither party can, against the will of the other, put an 
ead to the tenancy during the currency of the period.“ Following this Beaumont, C. J., 
in the undernoted case (h) said. A monthly tenancy, that is a tenancy subject to u 
month’s notice, creates in the first instance a tenancy for two months certain. But as 
soon as the third month commences, that is not a new tenancy ; it turns the original 
tenancy into a three months’ tenancy and when the fourth month begins, the tenanoy 
becomes a four months’ tenancy and so on so long as the tenancy continues, until, that 
is to say, notice to quit is given.” A month’s notice is mentioned in this passage because 
according to local usage in Bombay a month’s notice is necessary. Gentle, J., in the under- 
noted case (i) said: ““A monthly tenancy in my view is not a tenancy which commences 
or begins in one month and on its expiry a fresh tenancy is created in the following month 
or months but is a tenancy for an unstated peried which is determinable by one or other 
of the parties giving a notice to quit.” To the like effect are the observations of the 
Court in Ganesdas Ramgopal v. Jamuna (j). A periodic tenancy is sometimes called 
a tenanoy at will regarding it as a tenancy at will with a restraint on the exercise of the 
will. A tenancy from year to year or from month to month arises by express agreement, 
or, in the absence of contract, by presumption of law under sec. 106. A tenancy at 
will implied from holding over, d? from entry under a void lease, becomes on payment of 
rent a tenancy from year to year or from month to month or from week to week (k). 
A lease for an indefinite period is generally construed as a lease for life but if the rent is 
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Fee (1380) 28 L. I. Ch. 3 2s. 14d. (1945) 60 ö. w. K. 461. s 
(j) (1045) 24 Pat. 449. 


() 9B & 8.15 at p. 18. | . 
gik) Ladies Hosiery und U lid. v. 
(9)° (1020 1 K. B. 117 at p. 184. : Parker (1930) 1 Ch, ooh. $29. 
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payable yearly it would be taken to be a lease from year to year (l). A lease for a year 
with a stipulation that it should remain in force until another lease is granted has been 
construed as a lease from year to year (m). 


(3) Leasesin perpetuſty.—As already stated a lease in perpetuity is unknown in 
English law. In India such a lease is created either by an express grant or by a presumed 
grant. Such leases are generally agricultural leases or they are leases executed before 
the Transfer of Property Act. 


Express grant.— Words which suffice by themselves to import permanency are— 
miras or mirasdar (n); mourasi (o): mulgent (p); nirantar (q); patni (r); so also words 
indicative of a heritable grant such as Ba Farzandan (s) or Naslan bad Naslan (t). The 
words istemari mourass mokurari in a lease mean permanent and heritable (u). The 
tenancy created by a taluka putia is presumed to be permanent unless there are indications 
to the contrary in the surrounding circumstances (v). A bemiadi pattee (a lease for 
indefinite period) may be a permanent lease (w). 


On the other hand the fob wing words are not per se sufficient to import permanency 
of tenure—Paracudi and Ulavadi Mirasidar (x) ; Mokarari (y); Istemari Mokarari (2); 
Kyam and Saswatham (a); Mukkaddami (b). But these words do not exclude the notion 
of permanency, and when they occur their effect is a matter of construction having 
regard to the other terms of the instrument, the object of the lease, the circumstances 
under which it was granted and the subsequent conduct of the parties (e). Such con- 
siderations may show that a bemiadi lease, that is, a lease without a term, is a permanent 


lease (d). i 
i) ae 7 Ohandi Charan Gon) = Cal. Kally Dass Singh (1880) 5 Cal. 543; Bilas- 
bak 99 I.C. 200, (27 179; moni v. Raja NA. Pershad Singh’ (1 poa) 


8 Cal. 664, 9 I.A. 3 
(£) Leelanand Singh v. Munoorunjun Singh 


Mitra v. As er “Lahiri 


4 haran 
(1020) 53 Cal. 95, 94 I.C. i (26) A.C, 
568; J ish Chandra 


Bisweswari 
(1917) 41 I.C. 227; et. Higgins v. Nobin 
` sadean Hark 11˙ Cal N. 809 and 


(1874) 13 Beng. L. R. 124, I. A. Sup. Vol. 
181; Tulshi Pershad Sing hv . Ram Narain 
Singh 1886) 12 Cal. 117, 12 I. A. 205; 


F 400 Ee sos és, 8 Ah ag 
a + 
(m) Venkatachellam v. Audian (1881) 3 Mad. 4705 Bindh Upadhya v. Mohan Bikram 


in) 


(o) 
(p) 


(9) 
(r) 


(8) 
©) 


(u) 


358 . v. 5 (1882) 


4 Mad, 38 
pihu v. Dhondt (1890) 16 Bom. : Ayi- 
mannessa v. Panna Lal (19255 27 Cal. 
W. pi a037, 4 a C. 705. 
res 56 Cal. 180, 


. Kedar N 
117 1. C. 584, (26) A. C. 4 
Unhamma Devi v. 2 Hegde (1894) 
17 Mad. 218. 
Gungara v. Konher (1876) P.J. 227. 
ain raa v. Rooke (1898) 25 Cal. 1, 24 


i E “nauding descendants. 

i. e., from generation to generation: Tulshi 
Pershad Singh v. Ram Narain Singh 
(1886) 12 Cal. 117, 12 I.A. 205. 

Baikanta Nath v. Lakshan Chandra (1917) 
41 I.C. 875. ẹ 


(1903) 30 Cal. 720; Narsing Dayal Sahu 
£ Ram Narain Singh (1903) 30 Cal. 

883; Ram Rachhya Singh v. Kumar 
Kamakhya (1925) 4 Pat. 189, 84 I. C. 
586, (25) A. P. 216 affirmed in 55 IA. 
212, 7 Pat. 649, infra. 


(a) Rajaram v. Narasinga (1891) 15 Mad. 199; 


i Aiyangar v. Gurusamt te 35 
L. J. 129, 46 I. C. 

priha v. i (1918) 35 Mad. L. J. 

647, 48 I. C. 8 


(b) 5 z 3 (1900) 28 All. 67. 


on ck Co. v. Mohesh Narain Roy 


oben W 
(1875) 2 W. R. 176; Sheo Prasad v. 


Kaliydas Singh (1880) 5 Cal. 288; Bilas- 
mon v. Raja ska Pershad Singh (1882 
ss Cal. 664, 9 I. A. 33; Tulshi Pershad Sing 
13 a Narain Singh ( (1890) 12 = pr 


9 Busana, 1.7 271. 21 1. 6 447, Sarada Kri riya gir Sinh t 1009) 30 OC 83, approved 
v. Akhil (1017) 21 Cal. W. N. 908, 4 the Privy Council in Kamakhya Nara- 
580 ; Jogesh Chandra v. Makbul Ali (1921) yan Singh v. Ram Raksha Sin 5 (1929) 
47 Cal. 11. 60 I. O. 984. 7 Pat. 649, 55 I. A. 212, 109 I.C. 668, 
0 g d . 605, den LS Chola ags ee 5 
ur 
11340) 4 (1050) 15 Pat. 805, (167) I. C. 691, 43 Cal. 332, 36 I. C. $21; Cays v. Ramjia- 
{z 95 2 e dhe: v. Chokkalingam (1904) wan Ram (1881) 8 All. 569 
291, 31 I. A. 88, reversing (d) Dinanath Kundu v. Janaki Nath (1928) D 
Chockalingam v. Mayandi (1896) 19 Mad. Cal. 435, 110 Js C. 1 Bens A.C. - 
485. ba . Janaki na Nath 44053) 
(y) Bengal Gon v. Nawab Jafur Hosein Khani ac L.J. 412, 135 Lc. 732, (81) A, PC. 
PCR) 5 M L 4. 467; Sheo Perehad v. 


LEASES. 635 


The fact that the lease is permanent does not exclude the Bengal Zemindare’ right to 
enhance rent up to the limit sanctioned by usage in respect of tenures created after 
the permanent settlement (e). The right of enhancement of rent is not inappropriate 
in oase of a tenure which is perpetual (f). But if for a long time the rent has not been 


enhanced in spite of an increase in the value of the tenure the inference will be that the 
rent is fixed (g). 


A lease does not cease to be a lease in perpetuity because there is a forfeiture clause, 
for such a Provision is merely a security for payment of rent ($). If the lease is a lease 
in perpetuity a slight increase in rent will not of itself destruy the permanent character 
of the tenancy (i). But a tenancy, though permanent in its inception, ceases to be per- 


manent, if the tenant executes rent deeds for a specified period and admits his ability 
to ejectment and enhancement of rent (j). 


Presumed grant.—lIf the tenant has been in long possession before the Act, the conduct 
of the parties and the circumstances of the case may show that the tenancy is permanent. 
Long possession is by itself insufficient to prove permanency (k), as the only presumption 
from long possession is a yearly tenancy (). Where land has been held on rent which is 
variable, the mere fact that buildings have been erected on the land with knowledge 


of the landlord is not itself sufficient to raise the presumption that the tenancy is 7 


permanent (m). 
2 


If the origin of the tenancy is known, long possession even if coupled with payment of 
a uniform rent is not sufficient (n), unless a custom to the contrary is proved (o). . 


But if the origin of tenancy is not known, then the maxim optimus rerum interpres 
usus applies and long possession coupled with a uniform rent raises a presumption of 


(e) Bamasoondari v. Radhika (1868) 13 M.I.A. (ö) Secretury of Stute v. Luchmeawar Singh 


248; Bhupendra Chandra v. Harihar (1888) 16 Cal. 223, 16 ILA. 6; N 
(1920) 24 Cal. W. N. 874, 58 1.C. 867 ; Mondul v. Cholim Mullik (1808) 25 Cal. 
Krishendra Nath v. Kusum Kumari 896, #08; Harada Prosad v. Prasanno 
1927) 54 I.A. 48, 54 Cal. 166, 100 I. C. Kumar (1912) 16 Cal. W.N. 664, 14 I. C. 
3, (27) A. PC. 20; Bhabani v. Suchitra 152; Kedar v. Madhu Sudan (1023) 87 Cal. 
(1930) 51 Cal. L.J. 25, 126 J. C. 203, (30) L.J. 478, 75 1. C. 109, (28) A.C. 
A.C. 270: Satya Charan Law v. Rai 682; Prosunno Coomaree Debea v, Sheikh 
Mohan Sil Das (1932) 36 Cal. W. N. 183, Rutton Bepary (1877) 3 Cal. 696 ; Narayan- 
138 I. C. 139, (32) A.C. 436. See also bhat v. Da (1891) 10 Bom. 647; 

8. 7 (1) of the Bengal Tenancy Act, 1885. Ramabui v. Babaji (1801) 16 Bom. 704. 
(f) Jogendra Krishna v. Sahasini Dassi (1941) em) Secretary of State v. Beni Prasad (1987) 170 
A.C, 541, (1941) 2 Cal. 44, 74 C. L. J. 145, I. C. 677, (1937) A. P. 444; Gordhanlal v. 
45 C. W. N. 590, 197 I.C. 376. Purucudu Narayan (1039) A.C. 201, 
68 C. L. J. 481, 182 I.C. 8; Nand Ram v. 

(9) Saroda Prosad v. Umasankar (1927) 44 Hakim Suraj (1038) A.A. 42. 


Cal. L.J. 385, 99 I. C. 258, (27) A. C. 

168; Dhunput Singh v. Gooman Singh (n) Gungabai v. Kalapa (1885) 9 Bom. 410; 

(1867) 11 M.I.A. 433. Ismail Khan Mahomed v. Broughton 1900) 
5 Cal. W. N. 846; Ismail Khan v. Jaigun 


(h) aan Lal Pandey v. Rajkymar Thakur | Bibi (1900) 27 Cal. 670; Ratmala v. 
iridhari Singh (1907) 34 Cal. 358; Bhag- ; Shiba Sundari (1012) 16 Cal. L.J. 26, 
wati Prasad v. Balgobind (1933) 8 Luck. | 16 1.C. 351 ; Secretary of State v. Digambar 
$77, 142 I.C. 885, (33) A. G. 161; Income - (1919) 46 Cal. 160, 45 1. C, 43; Jyoti 
Taz Commissioner v. Visheshwar Singh | asad v. Dasrath 1 922) 36 Cal. LJ. 78 
(1989) 18 Pat. 805, 187 I. C. 691, (1940) ; 63 1. C. 109, (21) A.C. 453; Bechu Singh 
A. P. 24. v. Kumar Kamakhya Narain Singh oe) 
i ə ; 36 Cal. W. N. 626, 138 I. C. 234, (82) A. 
(i) Bhabataran Pohari v. Trailokyanath Bag | PC. 105; Ram Lal Sahu v. Bibi Zora 
(1982) 59 Cal. 1282, 36 Cal. W. N. 632, 55 (1940) 20 Pat. 115, 195 1.C. 583, (1941 
Cal. L. J. 398, 140 I. C. 743, (32) A.C. 764; ` A. P. 228; (1938) 182 I.C. 618, (1980 

i Surendra Nath (1922) 69 A.P, 296. 


1.0. 902, (224 C. 511 | 

re J eg i 2 i i v. Narayan (1879) 3 Bom. 340; 
( Suraj Bhan v. Hafiz Abdul (1941) A. L. 195, (o) * kê rakan v. Da (1801) 15 Bom. 
° 43 P.L.R. 75, 195 10.201 4 4 at 


: 647. But see Guru Din v. 
(k) Secretary of State v. Rajendra Prasad (1987) i of 35 Luck. 516, 164 I. C. 1003, (107% 
. . pi 


170 I. C. 316, (1037) A. P. 391. BA 
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permanency (p). This presumption was made in favour of a lessee of a wakf 
property who had held for a long period of time at an unchanged rent and as heritable 
property even though a permanent lease could not have been granted without 
the permission of the Kazi and no such permission had been proved (2). Viscount 
Sumner said :— 


“ The presumption of an origin in some lawful title, which the Courts have so readily 
made in order to support possessory rights, long and quietly enjoyed, where no 
actual proof of title is forthcoming, is one which is not a mere branch of the law 
of evidence. It is resorted to because of the failure of actual evidence. Hence 
their Lordships cannot accept the appellant’s contention that the provisions 
of the Indian Evidence Act, sec. 114, prevent the inference of a consent by the 
kazi in the absence of any evidence of an application to the kazi for leave, or 
some other proved fact of that kind. The matter is one of presumption, based 
on the policy of the law....The presumption is not an open sesame with which 
to unlock in favour of a particular kind of claimant a closed door, to which neither 
the law nor the prowed facts would in themselves have afforded any key. It 
is the completion of a right, to which circumstances clearly point where time 

has obliterated any record of the original commencemgnt.’’ 

¢ 


Before the Transfer of Property Act the ordinary tenancy in Bengal was not heritable ; 
but an inference of permanency may arise when the tenancy has passed through several 
successions (r). Again the fact that the land is Held for building purposes or for residence 
may raise a presumption of permanence (s), In the absence of a contract to the contrary 
ar local law or usage, a lease of land for the purpose of putting up a permanent construction 
cannot be deemed to be a permanent lease. It must be deemed to be a lease from month 
to month (t). The question of buildings generally arises in the case of homestead lands 
in Bengal; and in a Calcutta case (u) it was suggested that as to such land an inference of 
permanency could hardly arise, unless a pucoa structure had been erected. But the 
correctness of this conclusion has been doubted (v); and in several cases (w) an inference 
of permanency has been drawn in the case of homestead lands on which no substantial 
structure had been erected, when a uniform rent has been charged in spite of a great 


(@) Mahammad 


(r) 


(leis) mat W. N. 567, 18 I.C. 606: 
aba Kumari v. Behari Lal (1907) 34 Cal. 
902 P.C Bhagloo (1920) 
32 Cal. Ti 85, 57 I.C. MUH Syed 2 Ali y 
Manik Chandra (1928) 27 Cal. 

80 I.C. 580, (24) A.C. 156. 


18800 Gal Musavi Jabeda 
Cal. 1293, 57 I. A. 125, 
180, 128 1 O. 722 (80) A. FO. 103. 


Pramatha Nath v ” Dasi (1929) 56 
Cal. 275, 5 JC. » (29) A. C. 478 


Bireswar Dasi 
Fes 3 8 Cal. N. 700 99 I. C. scorn 
aba Kimani Debi v. Behari Lal (1907 

34 Cal. 902 P. C.; ; pur * r v. 
Chandra (1901) 5 Cal. W. N. 801; Ram 


(p) Nidhee Kristo v. Nistarinee Dosses (1874) Duar Rai v. Lachhmi Prasad oe) 4 
21 W.R. 880: Dukhina Mohun ap Wah 51, (1941) All. 27, (1941) A 198 
Ea sag oe ar 5 bin 1188 22 J 6, mt 
Ranjan v arain 
Cal. 688, 22 LA. 60 NGA lan Mandel (8) Prosunno Coomar v. Jagunnath (1881) hd 
v. Ismail Khan ‘Mahomed (1905) 82 Cal. Cal. L. R. 25; “Gang adhur S 
61, 81 I. A. 149; Durga Mohun v. Rakhal Ayimuddin (1882) 8 Cal. 960; Rungo Lali 
Chandra 1901) 6 Cal. W. N. 801; emei Lohea v. Wilson (1800). 26 Cal. 204; 
ahomed Asmatulia Sareng Promada Nath „ (1005) 
(1904) 8 Cal. W. N. 207; Ismail Khan 32 Cal. 648; ‘Navelram v. Javerilal 
ahomed v Mrinmoyi {1900 8 8 9 a Bom. L. R. 401; 5 Charan 
Cal. W. N. 301; Wil W 1 Duar Rai v. 
e (1907) 11 Cal, W. N. 2 2; Kittu Hegadthi Lachhmi Prasad, see su P Sheikh Dar- 
v. Channamma (1907 30 Mad. 528 ; Nemai gahan v. Hafiz Mahamed (1086) 176 
Chandra v. M Basir (1009) 9 Cal. L. i (1938) A.P. 888, (1989) 18 Pat. 5 
J. 475, 4 I. C. 178 v. in I. C. 303 , (1989) A.P. 448 but see ine 


als under note (m) above and note (t) 
(z) below. 


(t) Bujrang Sahai v. Mt. Mulla (1941) A.A. 399. 


(u) Abdul Hakim v. Elahi Baksh (1928) 52 Cal. 
48, 85 LO. 108, ae 


(v) See Kamal Kumar pee Lal Du 
(1929) 56 Cal. 738, 748, 116 I.C. 378, 6200 
A 7, C.J., and Pramatha 
(1929) 56 Cal. 275, 


Nath v Dat 
118 I.C. 958, (29) A.C. 478, per Mitter, J: 


(w) Moharam v. Telamuddin (1912) 16, Cal. 
W. N. 587, 18 1.0. intersoale v 
Sarat Chandra 640040 8 8 Cal. W. N. 186 ; 
Pramatha Nath v. Champa Dasi, supra. 
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increase in the value of the land. The mere fact that permanent buildings have been S. 18 
erected on the land cannot in any way alter the incidence of tenancy (). 


As regards tenancies in Bengal of which the origin was not known, Rankin, C.J., in 
Kamal Kumar Datta v. Nanda Lal Dule (y) said. 


“The principles applicable to cases of this class may be stated as follows :—(1) 
when a person claims to hold land as a tenant under a landlord it is for him to 
prove the existence, the nature and the extent of the interest which the owner of 
the full rights has granted to him; (2) the terms of the holding as between land- 
lord and tenant must in these cases be a matter of contract either express or 
implied ; (3) the Legislature, as regards this province (Bengal), has regulated the 
terms of agricultural holdings. The letting of land for residential purposes is 
regulated by the Transfer of Property Act of 1882, but from the operation of this 
statute old tenancies such as those now in question, are excluded by sec. 2; (4) 
ordinarily the person who sets up a contract will be required to give reasonable 
particulars and direct proof of the contract relied upon, but in the case of tenancies 
proved to be of long standingrthis principle is inapplicable, and from the history 
of the tenancy and the circumstances of the case it if open to the tenant to show 
that the origin of the tenancy being unknown the correct inference is to the effect 
that the right granted to the tenant and enjoyed by him is a permanent right.” 

Although this j udgment has reference to Bengal the principles enunciated are of 

general application. In Afzalunissa v. Abdul Krim (z) the Privy Council quoted with 

approval the following head note to ths case of Casperz v. Kader Nath Sarbadhikari (a) 

and said that its application was not limited to Bengal :- - 

Although the origin of a tenancy may not be known, yet if there is proved the 
fact of long possession of the tenure by the tenants and their ancestors, the fact 
of the landlord having permitted them to build a pucca house upon it, the fact 
of the house having been there fora very considerable time, of it having been added 
to by successive tenants, and of the tenure having from time to time been trans- 
ferred by succession and purchase, in which the landlord acquiesced or of which 
he had knowledge, a Court is justified in presuming that the tenure is of a 
permanent nature.” 


Whether the facts and circumstances of the case justify the inference of permanence 
has been said by the Privy Council to be a mixed question of fact and of law (b). But 
the Courts hold firmly to the principle declared in Secretary of State v. Maharajah Luch- 
meswar Singh (c) that the burden of proving the permanency of the tenancy is on the 


tenant (d). ’ 
s v. Beni Prasad (1987) (d) Seturatnam Atyar v. Venkatachala Gounden 
(=) Sg I. C 677, Negi A F. ed; Banat À (1020) 48 Mad. 667, 47 I. A. 76, 65 1.0. 
Singh v. Chakradhar Prasad (1988) 17 117, (20) A. IC. i Chidambara f 
Pat. 358, (1988) A. P. 569: Chaganlal v. kasa v. Veerama eddi (1922) 46 | 
Indra Toer (1941) 194 I.C. 459, (1941) 586, 49 LA. 286, 68 1.C, 538, (22) A. EC. 
A. P. 495; Anant Teli v. Ramdhan Puri 292 is Nainapillat v. Rama an (1024) 
(1988) 170 T.C. 940, (1939) A.P. 350. e e 
(v) (1929) 56 Cal, 738, 116 I.C. 2780) AC. 77... CIA T: 
87; Debendra Nath v. Pasupati (198) aaa ne J. 248, 116 LC 60. C2) 
5 0 5 „A. ry ale 7 

85 Cal W.N. 1047, 136 I.C. 889, (82) AFC. 196; Kamal Kumar v. Nanda Lal 
) 47 C 50 I.C. 49, Dule, supra ; A.C. 37; Sidhanath v. Chiko 
, 70. 11 Sukumar’ Chandra v. (1921) 23 Bom, L.R. 633, 63 1.0, 986, 
. B als Dasi (1940) A.C 393, 72 ('21) A.B. 454 ; Ponniah v. Deivanat (1019) 
1 36 Mad. I. J. 463, 62 I. C. 247; Nilraton 
(a) (1901) 28 Cal. 75s. 44. Cel. 5, S1 LA. 140; Rangasant y 
„ Mot 1927) 8 Lah. 32 Cal. 51, A. ; v. 

Oh Deane Mai v Mot ec abe CT) Gnana (1890) 22 Mad. 264; Ram Ra 
APC. 102. But see the explanation and Chuckerbutty v. Ram Narain Sing (1808) 
application of this case in Kamala Kumar 22 Cal. tr 542, 22 LA. 60; € NG 
v. N Lal, supra, and in Debendra 2772 f (1931) 133 I.C. 869, (. A.M. 
„Jad nag, an P aora 5e Ham. Ranbija 9 577% Hiralal v. Secretary gf State (1 1) 3 
„v. Ranta Ram (1542) 200 LC. 769, Bom. L.R. 828, 13% LC. 721, (Ji) 4. B. 
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Permanency by prescription.—A permanent tenancy may be acquired by pre- 
scription, for it is a well established rule that there can be adverse possession of a limited 
interest in property as well as of the full title of the owner (e). 


The Bombay case of Datto v. Babasahib (f) was, it is submitted, a clear case of a 
permanent tenancy acquired by prescription. The tenant came into possession in 1865 
under a permanent lease which was inadmissible as evidence of a lease for want or registra- 
tion. Under Varatha Pillai v. Jeevarathammal (g) the unregistered lease was admissible 
as evidence of the character of the lessee’s possession. This evidence was supported by a 
series of entries in the Record of Rights showing that the lessee claimed to be a permanent 
tenant. Nevertheless the Court held that a permanent tenancy could not be, and was 
not acquired. The Court professed to follow Naina Pillai v. Ramanathan (h). But 
that case had no application, for the tenant there had entered as a tenant at will and his. 
subsequent assertion of a permanent tenancy could not create title by adverse possession. 
That case was distinguished on this ground in Periyan Chetty v. Govind Rao (i). 


When the possession is that of a trespasser it is adverse from the time of the tres pass. 
Thus in a Bombay case (j) a permanent tenant encroached upon other land of his land- 
lord and claimed it as included in his lease and his possession was held to be adverse from. 
the time of his encroachment. Again, in a Calcutta case (k) possession under an invalid 
lease granted by a wife in the belief that her husband was dead was adverse in its inception.. 
A typical case is Budesab v. Hanmanta (1) where the tenant resisted eviction on the ground 
that he was a permanent tenant and remained in possession for 12 years thereafter. It 
was held that he was a trespasser after the original tenancy was determined, and his 
Dossession was adverse from that date. 


When a permanent tenancy is claimed by one who is already in possession as a tenant 
for years or from year to year, different considerations arise. The relationship of land- 
lord and tenant, once established, is presumed to continue, and the tenant cannot by 
the mere assertion of a title inconsistent with the real legal relationship between the 
parties convert that relationship into adverse possession (m). Such assertions do not 
necessarily throw upon the landlord the onus of refuting them by suit (n). In Vaman 


v. Khanderao (o) the plaintif claimed a permanent tenancy as to two plots. He succeeded! 


as to the plot where the origin of his possession was not proved, but failed as to the plot 
where it was shown that he had entered as tenant, In Tekait Ram Chunder Singh v. 
Srimati Madho Kumari (p) the Privy Council held that the assertion by tenants, in 


(e) sar oa 5 v. Nagappa NN 7 Bom. () (1897) 21 Bom. 509; Parmeswaram v. 


adhava v. Narayana (1886) 9 Mad. Krishnan, supra; Icharam Singh v. 
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LO. 655, (84) A.B. 194. 5 482, 140 LO, 474, 39) 1. ; 


150 

(9) (1910) 46 I.A. 285, 292, 43 Mad. 244, 53 I.C. 1 450 

Q) (1924) 50 TA. 88, 47 Mad. 387, 82 I. C. 226, 4.6. 155 rae ON O.W.N. 240, (1907) I.C. 751. 
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. 827. (p) (1886) 12 Cal. 484, 12 I.A. 188. 
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suits against third parties, of a permanent tenancy was not sufficient to make their 
position adverse when there were no conflicting claims between themselves and the 
landlord : and again in Bens Pershad Koeri v. Dudhnath Roy (q) the Privy Council held 
that mere notice by a person holding for life that he held on perpetual tenure would 
not make his possession adverse. There are cases (r) which apparently conflict with this 
statement of the law ; but these have been explained in a Madras case (a) as being cases 
in which the possession was really that of a trespasser when the permanent tenancy 
was claimed. 

Permanency by estoppel.—A permanent tenancy may also be acquired by estoppel 
as in the case of Forbes v. Ralli (t), or by implied contract as in Lala Beni Ram v. Kundan 
Lall (u). These cases are discussed in the note Estoppel by acquiescence” under sec. 51. 


(5) The Consideration. 


Consideration.—The consideration is either premium or rent. Premium is the 
price paid or promised in consideration of the demise. The definition of leaso in sec. 105 
was oriticised in the case of In re U. P. Electric Supply Co. (v) as excluding a lease where 
the consideration is premium as well as rent. There is rp doubt, however, that the 
consideration may be rent plus premium as well as rent alone or premium alone. The 
undernoted case (w) is an instance of such a lease. The premium or price may be an 
outstanding debt (z). | 


Premium.—If the consideration is premium alone, the transaction may be either a 
fease or a usufructuary mortgage. Thg expression ‘‘ zuripeshgi lease means literally 
a lease for a premium. The; premium was the original loan, and mortgages were given in 
this form tc evade the prohibition against usury. In a zuripeshgi lease the so-called 
lessee is really the creditor operating the repayment of his debt out of the subject-mattef 
of the so-called lease. If the indebtedness continues despite the grant of the lease, then 
the transaction is in effect a mortgage. But the distinction is sometimes very fine. In 
Nidha Shah v. Murli Dhar (y) there was a grant of land rent free for fourteen years in 
consideration of a debt to the grantee at the time of execution. Tho Privy Council said 
that it was not a mortgage, as no accounts were to be taken and the land was not 
security for the debt. Zuripeshgi leases aro discussed in a note under sec. 58, 


There is no charge for unpaid premium corresponding to the charge of the unpaid 
vendor under sec. 55 (4) (b); and this is so even though the lease be in perpetuity (2). 


Rent.—According to old English authorities rent has three essential features, 
(1) that it must be reserved to the lessor and not to any stranger, (2) that it must be reserved 
by apt words, and (3) that it cannot be a reservation of something in case which forms part 
of the demised premises (a). Rent in English law is said to be a profit from the property 
demised. It is not part of the property demised as that is returned to the lessor at the end 
of the term. But in mining leasos the corpus of the demise is exhausted in the process of 
working, and though the consideration is called rent (b), it has been said that such leases aro 


— nan 


g) (1900) 27 Cal. 156, 26 I. A. 216. (a) Beni ara aka (1010) 6 Nag. L. R. 


( 

1) B ; nta (1897) 21 Bom. 509; 65, 6 I. C. 817. 

N Ceda 5 71807 21 Bom. (/ (1003) 25 All. 115, 30 14. b4, 
$04; Vithalbowa v. Narayan (1894) 18 | (z) Venkatacharyulu v. Fenkatasubba Rao (1925) 
Bom. 507; Bejoy v. Kally (1870) 4 Cal. ; 48 Mad. 821, 90 J.C. 725, (26) A.M. bb. 


327. (a) Commissioners of Inland Revenue v. Lord 
(8) Seshamma_ Shettati v. Chickaya Hegade Hatherton (1936) 2 K.B. 316 (free coal 
Mad. 507 


902) 25 payable under a mining lease to the lessor 
(t) (1925) 4 Pat. 707, 32 LA. 178, 87 I. C. 318, or his agent or nominee though not rent 
25) A. PC. 146; Rani Bhuneshwari v. 


at common law is, however, rent 
ecretary of State (1937) 169 I. C. 756, within the meaning of the Finance Act 
(1 


937) . P. 874. 1910). 2 
(u) (1 A. 58. (b) R. v. Westbrook, R. v. Bverist (1847) 10 Q.B. 
(a) (1959) 61 tai. 688, 58 Cal. W. N. 627, 152 178, 203 (lease of a brick field for a rent 
10 601, (34) A. C. 803. and a royalty on the bricks made - but 
(w) Janaki ach v. Dina Nath 41931) 54 Cal. the royalty was held to be part of the 
L.J. 412, 133 I.C. 732, (31) A. PC. 207. rent). 3 i 
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really sales out and out of a portion of the land (c). In India a mining lease is regarded asa 
lease and not a sale of minerals and the annual payment of royalty is regarded as rent (d). 
The description in English law of the word rent as profits is not strictly accurate. This 
description was misapplied in a Bombay case (e) where the lessee agreed to pay the lessor 
Rs. 100 a year as rent and Rs. 16-8 on account of the Government assessment payable by. 
the lessor. The Court held that the Rs. 16-8 was not rent as the property demised was 
subject to the assessment and the assessment was therefore not a profit. It is true that the 
assessment was a charge upon the land, but when the lessee agreed to relieve the lessor of this 
charge, that was surely part of the profit or usufruct or increase, to quote the words of Lord: 
Cairns in Gowan v. Christie (f), accruing out of the demise. But in Indian law, any pay- 
ment by the lessee that is part of the consideration of the lease is rent. Thus when the lease 
provides for collection charges in addition to rent, such charges are really part of the rent (g) .. 
So also a stipulation to pay assessment (k) or taxes payable by the lessor (i) makes the 
assessment or taxes part of the rent (j). When the lessee agrees to pay rent to the lessor, 
and also to pay the head lessor a rent payable by the lessor, this latter sum is also rent (k). 
On the other hand if the payment is not made in consideration of the lease, it is not rent. 
Such are payments under the Bombay Land Revenye Code by inferior to superior holders 
between whom the relationship of landlord and tenant does not exist (T); or cesses levied 
for publio purposes such as sanitation, education or police (m). Parties may agree that. 
certain payments would not be regarded asrent. A personal agreement by a tenant to pay 
a certain sum or certain quantity in kind to the landlord is no“ rent (n). 


As in England, rent may be not only payment in money but also the delivery of 
chattels (o), corn or the share of the crop (p) or the rendering of services (q). Similarly 
in the Bengal Tenancy Act rent is defined as whatever is lawfully payable in money or 
deliverable in kind by a tenant to his landlord on aboount of the use and occupation of 
land held by the tenant. If the rent is fixed in perpetuity in money and measures of paddy, 
the tenancy is a fixed rate mukerari tenancy although the price of paddy may vary (r). 
But the mere description of a lease as mauroshi mukerari would not show that the rent was 
fixed in perpetuity. The terms of the deed may provide for its variation (s). The actual 
figures of rent may not have been determined. It is sufficient, if there is no uncertainty 
regarding the way in which it should be fixed (t). 


Rent must be certain or so stated that it can afterwards be ascertained, and if it is 
so ascertainable it may fluctuate (u). If the lessee should agree to pay whatever rent 
the lessor might impose the lease is void (v). 


(e) Gowan v. e 1911 í Sc. Pree 273; Nath (1905) 82 Cal. 169 submitted to be 
Munro v. Didcott Aad incorrect. 
(a) T Taz Comments rpc T mak (1) Sadashiv v. Ramkrishna (1901) 25 Bom. 
Narain (1940) 20 Pat. 13, 101 I.C. 340, 556, 563. 
6 633 following H. V. Low & Co., (m) Abdul Hari v. Nathua (1904) 1 All. LJ. 
“yon Prasad Sing Deo L.R. 58 
I.A. 392, 59 Cal. 699. (n) Anani Lal v. Bhibute Bhuwan (1944) A.P. 
e(e) In re Gangaram Narayandas Teli (1915) 39 293. 
Bom. 28 I.C. 5 (o) Pitcher v. Tovey (1692) 4 Mod. Rep. 71 
8 10 2 rs App. 278. (wine). 
ahomed Fa Jamoo Gazee (1882) 8 (p) Usually callad batai. 
80; Raga Charan v. Golakrhandra q) Doe 4. Edney v. Benham (1845) ie 7 Q.B. 976 
(1604) $1 Ca 884, 887; see also Muham- 3 a church); Jyotish Chandra v. 
bdul v. Nathu (1905) 27 All. 183. math (1905) 32 cal’ 248 1 as a 
(h) 3 (1884) 7 Mad. 1 e 18 CP N Ganda v. Balaram 
(i) Surnomo ee y. Koomar Poni (1879) 4 
reekristo (r) v. Masalat Khan (1934) 38 
e econ T ayan es Ty W. N. 707, 5175 I. C. 484, (84) A.C. 747. 


Cal. 182; ' Assanulla v. Tirthabashini (1895) (% Shri Prasad v. Chandra N 22 Pat. 


222 ou 
220, 210 J. C. 3420 559010 AP. 
(3) Coal Co., v. Janardan Kishor () Visiaran v. Vikram Dev (1944) 1 518. 


1 66 I. A. 364. 

mi Kumari v. Ashutosh Chuckerbuiti (u) Sree Sankarachari v. Varada (1904) 27 Mad. 
1900) 27 Cal. 67 ; J Mohebut Ali v. Mohamed ate Lo according to rates of neighbour: 
eee (1898) 2 Cal. W. N. 455; contra aie : Re Knight, Ex parte Voisey 

nany v. Hurish Chundar (1885) 14 a Ch. D. 
Wand, Hemendra Nath v. Kumar (o) Ranai © ni arahen (1888) 11 Mad.-200. 
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i The payment and acceptance of an inoreased or diminished rent does not of itself 
import a new demise (w). But an agreement which varies the amount of rent or other 
essential terms of a lease amounts to a fresh lease and must be registered as such (z). 


When once the relationship of landlord and tenant is established, mere non- 
‘payment of rent is not enough to prove that the relationship has oeased (y). 


On the other hand a mere demand of rent from a person found in possession operates 
only as an offer, of a tenancy, and the relationship of landlord and tenant is not established 
until the rent is paid and accepted (z). 


A lease may provide for enhanced rent in case of alienation. Such additional rent, 
though sometimes called penal rent, cannot be relieved againat (a). 


Periodically or on specified occasions.—Rent is a periodical payment. It is 
usually reserved yearly, quarterly or monthly, and if so it bocomes due at the end of each 
such period. If the occasions are specified, such as quarter days or feast days, it becomes 
due on the first of such days after the commencemont of the term. Rent is not in arrear 
until after midnight of the day for payment (b). Rent, falling due on a Sunday may 
lawfully be paid on that day and is in arrear on Monday (c). 


Agreement to lease —An agreement to lease may effect an actual demise in which 
case it is a lease. See note infra ‘ Actual Demise.’ On the other hand the agreement 
to lease may be a merely executory instrument binding the parties, the one, to grant, 
and the other, to accept a lease in the future. As to such an exeoutory agreement the 
law in England differs from that in India. 


English law.—In English law mere entry into possession under an agreement of. 


lease does not create the relationship of landlord and tenant. When the intending lensee 
stakes possession under an agreement to lease, the Common Law implied a tenancy at 
will from his permissive occupation. The Common Law Courts from very early times held 
that this was converted into a yearly tenancy by the payment and acceptance of rent; 
and this yearly tenancy was subject to such terms as were contained in the agreement 
and which were not inconsistent with a tenancy from year to year. But if the agreement 
was capable of specific performance, the Courts of Equity went further and on the doctrine 
of part performance restrained the landlord from evicting the tenant if he had entered into 
possession. Then after the fusion of the Courts of Common law and the Courts of Equity 
by the Judicature Acts, the case of Walsh v. Lonadale (d) decided that a tenant who has 
taken possession under an agreement capable of specific performance, holds under the 
agreement on the samo terms as if the lease hed been granted. 


Indian law.—As to an executory agreement to lease, it was at one time supposed 
that an intending lessee, who had taken possession under an agreement to lease capable 
of specific performance, was in the same position as if the lease had been executed und 
registered. These cases have, however, been rendered obsolete by the decisions of the 


w è A kie (1840) 5 Q.B. 841; Jalasutram v. Bommaderara (1906) 29 
wa n 741862 7 nikah, 319. Mad. 42; Jaga v- Mul, ng Beara 
(?) Lalit Mohan ihe A ali (1912) 30 Cal. 284, (1001) 14 Mad. L.J. oe 105 x an 

207, 12 I. C. 723 F. B.; Biraj v. Kedar Nah v. Administrator General (1907) . 


L.J. 72: Srirumulu v. Jogiraju (1018) 24 


(1908) 35 Cal. 1010, 1012; Durge (1810) Mad. L.J. 188, 18 1.C. 243. 


arain Singh (1914 
8 40 L.A. 229. 47 Cal. 408, 21 76.750. i (2) Deo Nandan v. Megħu Mahto A 0 * 
% Hat v. M 4 (1868) 5 Bom. H.C. 85 Cal. 57; Evans v. Edith (1838) 1681 
4.0. J. . Guffoor e 20 3 N Towerson v. Jaekson (1801) 
4 Cal. 314; Prem Sukh Dus v. Dhu B. : 
: ; v. Kala (a) Rama Krishna Rao v. Mahadeo Bhatte 1986 
64888 5 Al. 517: P 3 = Bank ome L. J. 482, 156 I.C. 767, (85 45 


: 335. 
guvien (1881) 8 Mad. 116; Dato ici. (b) Dila v. Bowater (1858) 2 E. & B. 564, 


poe ee : 1909)@ K. B. 768. 
x Bababhat (1804) 18 Bom, 250; Mazhar | ( (882) 21 Ch. P. c 909) 


i v. Ramgat Singh (1896) 18 All. 290 * Py 
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Privy Council that the equity in Waleh v. Lon dale does not apply in India. See note 
under sec. 53A ‘Statutory Law of India excludes Walsh v. Lonsdale.’ If the agreement 
is in writing the intending lessee may defend his possession under sec. 53A. 


Actual demise.—When a document, though in form an agreement to lease, finally 
ascertains the terms of the lease, and gives the lessee a right of exclusive possession 
either immediately or at a future date, the document is said to effect an actual demise 
and it operates as a lease. Whether it operates as a lease or as an agreement to lease 
is a matter of construction and intention (e). 


Words of present demise are generally conciusive of a lease (f). There is a present 
demise even if the leasehold interest is to commence in the future (g). This is because a 
transfer may operate not only in the present but in the future; see note—‘ In present or 
in future under sec. 5. In other words the agreement must create an immediate right in 
the party to be a tenant either from that day or from a future day and before the execution 
of any formal lease (A). Therefore an agreement by which one of the parties to a suit to 
recover land agreed that in case of success he would grant a lease of the land to the 
other on specified terms, does pot create a present ddmise (i). This principle seems to 
have been overlooked in a Kn sad case (J). The agreement in that case was dated 
the 16th September and was to grant a lease for five years from the next day, i. e., the 
17th September, but the Court held that it did not operate as F lease. If all the terms 
Lasential to a lease are not fixed, the agreement is not construed as a lease (k). In 
Ramjoo Mahomed v. Haridas Mullick (l) the agreement was contained in two letters, 
The lessee’s letter set forth all the terms essential to a lease, and the lessor’s letter of 
acceptance concluded with the words, all terms will be settled in the agreement.“ 
Page, J., held that this did not imply that the terms were not settled by the letters, 


“but was merely an assurance that the terms mentioned in the lessee’s letter would 


be embodied in the formal lease. The letters were therefore construed as a lease. Ane 
agreement is so construed, if the terms are fixed (m); especially if possession is to be 

taken under it (n), or if the lessee is already in possession (o), or if rent is to be paid 

before the execution of a formal lease (p). On the other hand in spite of words of 

present demise the instrument will be construed as executory if the terms are not 

settled (g), or if before granting the lease the lessor has to do work of completien (r), 

or improvement (s). 


(e) Swaminatha v. Ramaswam tae 35 po (k) Chapman x, v. Towner (1840) 6 M. & W. 100; 
309, 62 16. 354, (21) A.M. acnaghten v. Rameshwar Singh (1903) 


age 10 (1886) „190 Bom. 30 Cal. 831. 
Muck (4025) 52 2 Cal, 606, 700 9110. @ (1025) 52 Cal. 695, 91 I.C. 820, (25) A.C. 
„ (25) A.C. 108 Poole v g : 
SRN 12 Tast 108; Gore v. ‘Lloyd (1844) (m) Gore v. Lloyd, supra. 
W. 468. 3 (n) Port Canning and Land Improvement Co. 
(f) . Nugent (1782) 3 Doug, K. B. 179 v. Katyant (1919) 47 Cal. 280, 46 I.A. 
Peden demise); Bazter Abrahall v. Browne 279, 53 I.C. 522; Doe d, Pearson v. Ries 
1775) 2 Wm. Bl. 973 perenne and let s 1882) 8 Bing. 178; Hamerton v. Stead 
1 Mahomed 5 ; 4824 3 B. & C. 478. 
AS a aa ah mes 
ali v. * om 0) Purmangnddas v. Dhatse ys 10 Bom. 
L. R. 188, 125 J. C. 428, (80) A.B. 210. (o) rar Kg jib Chandra e ( pa osh (1922) 
49 607, 69 I.0 877, 225 A.C. 436; 
(g) Rumi eee v. eee ag ti Deo d. Phillip v. 9 877, (3 1839) 9 Ad. 
7. Tale (1810) 12 East. 1 7 Doe d t & El. 644, 651; Lovelock v. Franklyn 
Walker v. Groves (1812) 15 East, 244; (1840) 8 Q. B. 871. 
ur v. aswamt Gramani (p) Pinero v. Judson (1829) 6 Bing. 206. 
4880 7 Mad. 760, 67 Mad. L. J. 54, 4 


Morgand, Dowling v. Bisseli (181078 Taunt, 


152 I. 0. 638, (84) A.M. 418. 65 (rent to be subsenuently ascertained); 


(A) on v. Lloyd (1844) 2 M. & W. 468; Dae d. Dunk v. Hunter (1822) 5 B. & Ald. 322 
Walker v. Groves (1812) 15 East. 244. (uncertainty as to term). 

i ee. Mid org ire Zamindari Co. (1919 r) Sir Mahomed Yus Secretary of State 

* 47 Cal. 7 A. 240, 56 I. C. 534. i : À (1921) 45 Bom. 257 I. C. 971, 12 454. 

(j) Satyendra N yam Coane (1910) 14 200 ; Reghart v. Porter (1831) Bing. 451. 
Cal. W. N. a, Pio (e) Gorev Lioyd supra. 


LEASES. 643 


Again the agreement may expressly provide either that it shall (), or shall not (u) S, 105 
operate as a lease. 


A dowlferist or rent roll is not even an agreement of lease although the entries are 
aigned by the tenants (v). 


Illustrations. 


(1) 4 gave B a memorandum setting forth the terms of a lease for the reclamation 
of land in the Sunderban jungle. B entered into possession on the strength of the 
memorandum. The memorandum was a lease, and was not admissible in evidence for 
want of registration: Port Canning and Land Improvement Co. v. Katyani (1919) 47 
Cal. 280, 46 I.A. 279, 53 I.C. 522. 


(2) By an agreement of the 8th October 1882 A agreed to let his property to B 
for a term of five years, the rent to commence from the Ist October 1882. B was regarded 
as a tenant at the date of the agreement, which operated as a present demise : 
Purmananddas v. Dharsey (1886) 10 Bom. 101. > 


(3) 4 byan agreement of the 16th February 1915 agrees to let to B a building then 
under construction as fiom the Ist April 1915 when it was expected to be completed, 
On the Ist April the building is not completed, but with A's consent B takes possession 
and pays rent. There was by reason of delivery of possession a demise on the lst April, 
but not under the agreement whiclf was merely executory: Sir Mahomed Yusuf v. 
Secretary of State (1921) 45 Bom. 8, 57 I. C. 971, (21) A.B. 200. 


Rent Notes.—These arc agreements to lease which fall under the wider definition of 
elease in the Registration Act which includes a kabulayet and an undertaking to cultivate 
or occupy. The rent note or agreement to lease may be in counterpart signed by both 
parties or it may be in correspondence (w); or it may be an application for a lease accepted 
by the endorsement of the word granted ” (x); or it may be an application for a lease 
accepted orally or by the conduct of the lessor putting the applicant into possession (y). 
If there is no present demise the agreement may be effected by an unregistered in- 
strument cr even orally. So when a tenant agreed orally to take three successive 
yearly leases after the expiry of his term, it was held that the agreement was valid as the 
oral agreement did not operate as a transfer of property (z). If there is a present demise . 
the rent note operates as a transfer by way of lease and if the term does not exceed one 
year registration is not necessary (a). But, if the term exceeds one year registration 
is necessary not under sec. 107, but under the Registration Act. A transfer by way of 
lease must be made by a person who owns the interest to be transferred. A rent deed which 
is executed by the transferee of interest to be conveyed by a lease, and reciting that the 
transferee had taken the premises from the transferor and the transferee merely agrees” by 
the terms of the deed to pay certain rent for a certain period cannot be considered to be a 


lease (6). JJ ĩðV Wh ha a 
J 69) 10 W. 5 1904) 27 Mad. 43; Sheikh Ken v. Sheikh 
9 177 * Mauno Bivas RERE Hukum (1014) 18 Cal. W. N. 38, 20 I. O. 
il 1908 
"9 91K. B M kaa Bona CORNEY A i (y) Moro Vithul v. Tukaram (1868) 5 Bom. H. O. 
(v) Gungapersad v. Vogun (1878) 3 7 305 (4570 SE, Hiralal v. Collector of Surat 
oben Gaman v. Ramkrishna (1880) (2) Syrian, i an d c 929 J J. D., Rodrigues (1988) 
1. 548, 55% 1 (33) 
* Boyd vi Kraig (1890) (10165 30 Mad. I. (a) Hirarhand v. À H. H. Hammond gosh 148 
519, ns 1.0. 489; Sir Mahomed plai I.C. 548, (34) A. Pesh, 81 note 
v. Secr ry of State (1021) 45 Bom. 8, 57 | fa bun aii for 5 moots signed by the 
Id. 71. (21) A.B. 200 essee 0 
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But whether a rent note is a lease as defined in this section is a question on which 
there was a conflict of decision. The Allahabad High Court held that a lease must be a 
deed signed by the lessor (c). This view was taken by the Madras and Calcutta High 
Courts in the earlier cases (d), but was abandoned in later cases by the Madras High 
Court (e), and by the High Court of Calcutta (f). The Bombay (g) and Rangoon (h) 
and Patna (i) High Courts followed Allahabad. 


This conflict of decision is now settled by the amendment of sec. 107 which requires 
a lease to be signed both by the lessor and by the lessee. A rent note or a kabulat signed 
only by the intending lessee is not a lease under this Act, but would be a lease under the 
Registration Act and the question of its registration would be decided under that 
Act (J). Arent note not compulsorily registrable under the Registration Act, executed 
by a tenant in favour of a landlord, if not registered can be relied upon to establish the 
relationship existing between the parties (v). 

License.—A license is defined in sec. 52 of the Indian Easements Act 5 of 1882 as a 
right to do or continue to do, in or upon the immoveable property of the grantor something 
which would in the absence of guch right be unlawful, and such right does not amount 
to an easement or an interest in the property (l). The distinction between a license and 
a lease is marked by the last clause of the definition, for a license does not create any 
estate or interest in the property to which it relates (m). A ficensee is not entitled to 
ñotice to quit before eviction (n). 


Accordingly a license i 
(1) is not assignable [Act 5 of 1882, sec. 56]; 
(2) does not entitle the licensee to sue strangers in his own name; 


e. (3) is recoverable by the grantor [Act 5 of 1882, sec. 60]; 


(4) is determined when the grantor makes an assignment of the subject-matter. > 


Whether an instrument operates as a lease or as a license is a matter not of words 
but of substance (o). If the effect of the instrument is not to give exclusive possession, 
it will take effect as a license though called a lease or letting (p). On the other hand 


(0) Nand Lal v. Hanuman Das (1904) 26 166 (i) i Jha v. Jainandan Jha (1935) 
868; Kashi Gir v. Jogendro Nath (190 157 1.0, 98, (85) A. P. 201. 

27 All. 186; Bent v. Puran Das (1 570 (J) Jagadish Chandra Deo v. Bisheswar Lal 

La 1942) 199 I. C. 841, (1942) A.P. 323; 


27 All. 190: Kedar Nath v. Shankar 
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rates . Mah 1 a Pras “aoai Zah. 806 45 P. L. R. 274, 208 I. C. 
(1 80) 8 Alli. J. 1385, 180 1.0. 8, C30) 2 [F. 
n V. Parbhu Narain (D 1707. x. n 8 27 5 7 7 (N. C.) 95 
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1009) Stall 276, 2 LO. £11; M ) 42 Ch. 
212, 648) 5 L. 157.55 Prasad (1048) + ‘Me. 461 a 
haw Lal v. Genda Singh (1943) A, I. 127, (% Hemp y H 2205 Son) a Sac. 
1943) Lah 695, 45 P. L. 274. 208 I. C. ta of Srat v: 5 Kanta (1908) 35 
venue v. South 
(d) Turoj Sah Sahib v. Esuf Sahib (1907) 30 Mad. T My. 61926 1 Ba Mad. 868, 86 I. C. 
aki Subbanadri v, Muthu Ran- 888 ('25) A.M. 434 B. N. W. 
bana (1009 82 Mad. 1 4 I.C. 1099, oe v. Jonki Prosad (1986) A. P. 362. 
l. W. N. 73, 2 1 C. 864. (1908) li % Ma Oyi k. Maung Tet (1084) 151 1.0. 971, 
(e) Swed ajan 8 Anan ana rayanna (1910) 35 % Sm 1270 5 80. Mich asi, 0 9 9 l Overseers 
E. ammi- 
(f) one Alt 5 Ang o be 5 | A ny (1906) 99 183. 
e Cal. Jie. 14 115 540; Dina- (p) Reg, v. Morrish (1863) 82 L. I (M. C.) 
v. Janaki N ath (1 928) 55 Cal. 245 (letting of s ce for a stall in an 
485, 110 8 C. “568 28) A. c. 302. exhibition); Seen Chettiar v. Santhana- 
(9) Ramsingh Bai D 925) 27 Bom. than (180 20 Mad. 68 F.B.; Mammikutti 
K. 628. 88 I.C. 648, $5) AB. 612. Hotels Co. 
0 eae a aaa Et 
. Mau O hio S Shwe Dai (1930) 82 Bom, LR. $32, 126 


Maung || umi 
. gens b Re Ke Ze G, us 1. C. 106, (27) I. C. 872, (80) A.B. Athakutti v. 
Govinda (1 98 )16 Mad. 6) 
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if exclusive occupation is given, it matters not that it is subject to reservations and 
restrictions (9). But if it only gives the use of the property in a particular way or on 
certain terms while it remains in the possession and control of the owner, it will only be 
a license (r). In other words for a lease there must be a power and intention to hold 
the property to the exclusion of the grantor. The distinction is sometimes fine. In a 
Madras case (s) a document purporting to be a lease by a railway company of plots 
in a station yard for the purpose of stacking coal was construed to be a license. On the 
other hand in a very similar Allahabad case (t) a document purporting to be a license by 
a railway company to an oil company conferring a right of temporary occupation of 
plots of land for a petroleum installation was construed to be a lease. In the former 
case however a right of access was reserved by the railway company. 


Iilustrations. 


(1) 4. the owner of a news, reserves a space for garaging B's motor car at a monthly 
rent. There is no demise or transfer of an interest in land. B is only a licensee: Indian 
Hotels Co. v. Phiroz (1923) 25 Bom. L. R. 84, 88 I. C. 316, (23 A. B. 228 F. B. 


(2) A grants B a lease for two years to tap toddy from palmyra trees in his garden 
but B is not to cut the leavgs. The so-called lease creates no interest in immoveable 
property and is only a license. Natesa Gramani v. Tangarelu (1915) 38 Mad. 883, 23 I. C. 
102. 


(3) A lets a plot of land used as a kal or market to B for a fixed period for a fixed 
sum. B has the right to collect tolls in the market, and covenants to keep the hat clean, 


not to interfere with the rent of any permanent shop, not to make alterations without 


the leave of A, and to give up possession at the end of the term. In spite of the restrictions 
B has sufficient control of the land to make the instrument a lease and not a license : 
Secretary of State v. Bhupalchandra (1930) 57 Cal. 656, 129 I. C. 177, (30) A.C. 739. 


A lodger is a man who lives in the house of another and lodges with him (u). A lodger 
is only a licensee if he has no separate apartment (v): or even if he has a separate apart - 
ment, if the terms of the letting show that the landlord retains control over the whole 
house, ¢.g., when he provides attendance (w) or where he has exclusive control of the 
front door (x). An inmate of a boarding house (y), and a guest in an inn (z), occupy 
only as licensees. 


In the case of a tenement house the owner’s residence on the premises and the fact 
that he pays the rates and taxes or that he retains control of the staircase and passages 
are not in themselves sufficient to show that the occupier of a flat is not a lessee (a). 
If the landlord at a tenement house maintains a privy for the common use of the tenants 
and which is not included in the lease of any one of them, each tenant is only a licensee 
in respect of the privy (b). 

) Glenwood Lumber Co. v. Phillips (1904) (i) in re Burmah-Shell Oil Storage and Distributing 


. C. s . l l Co. of India, Lid. (1933) 55 All. 874, 
ee Comsritice (1911) 2 . B. 1983 All. L.J. 749, 145 C. 674, ('33) A.A. 
195 ; Secretary of State v. Bhupaichandra . 

Ray (1930) 97 Cal. 655, 129 1. C. 177, (u) Bradley v. Bayliss (1881) 8 Q.B.D. 195, 216. 
(80) A.C. 739. to) Wright v. Stavert, supra. 

(r) Wells v. Kingston u Hill Corporation w) Smith v. St. Michael Cambridge Overseers 
. 187 * 9. 157020 508. y _ gg dig ra 1 8 871) L. R. 7 Q.B 
ristowa(1877) 2 ; 8. , r . V. St. Georges Un 1871) L.R. š 
Seni C 1400 v. Se ethanathan 0807 (2) 0 97. 4 
20 Mad. 58 F. B.; Secretary c! Stale (y) Wright v. Stavert, supra. 


V. Karuna Kanta (1908) 35 Cal. 82; i 
: B v. Bayliss, supra; Lane v. 
15 7 05 Lalji (1913) 17 cal. W. N. 166, (2) t. 3 GR N. 17 *. Dian 
; ss Sa . , Fittall (1906) 1 K. B. 60. 
(8) Board of Revenue v. Southern Ingia Railway ( Kent v. Pitali ( 
f Mad r Iakhmichand v. Ratanbgi (®27) 51 Bom, 
Se ase pe R BO OM, % 0) SE 101 LC. 210, (27) 1K tie. 
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S2. A servant occupies as a licensee and on behalf of his master when his occupation 

105, 106 is in the course of his employment and subservient to and necessary for his service (c). 
But if he is permitted to ocoupy by way of remuneration for his services (d), and if his 
occupation is not connected with his services (e), he is a lessee and the services he 
renders are the rent. 


A burgadar is a person who enters into a profit sharing arrangement to cultivate land, 
He is generally a servant unless the terms of the contract show an intention to create an 
interest in the land (f). 


Other instances of licenses are the cases cited in foot-note (g). 


106. In the absence of a contract or local law or usage 
Duration of certain teases to the contrary, a lease of immoveable 
in absence of written con- property for agricultural or manufacturing 
purposes shall e deemed to be a lease from 
year to year, ternfinable, on the part of either lessor or lessee, 
by six months’ notice expiring with the end of a year of the 
tenancy ; and a lease of immoveable p¥operty for any other 
purpose shall be deemed to be a lease from month to month, 
terminable, on the part of either lessor or lessee, by fifteen 
days’ notice expiring with the end of a month of the 
< tenancy. : 


Every notice under this section must be in writing signed by 
or on behalf of the person giving it, and either be sent by post 
to the party who is intended to be bound by it or be tendered 
or delivered personally to such party, or to one of his family 
or servants at his residence, or (if such tender or delivery is 
not practicable) affixed to a conspicuous part of the property. 


Amendment.— The words either be sent by post to the party who is intended to 
be bound by it or be tendered or delivered personally to such party have been 
substituted by the amending Act of 1929 for the words ““ tendered or delivered personally 
to the party who is intended to be bound by it.“ This recognizes the practice, already 
existing, of service by post. 


Nature of periodic tenancy.—See note supra: “ Periodic lease under sec. 105. 


Implied duration.—The section enacts a rule for the duration of leases in cases 
not governed x local law, contract or usage. The presumption as to the period under 


(e) Mayhew v. Suttle (1854) 4 E. & B. 347 Ex. | 


3 R. v. Spurrell oe L. R. 1 Q. 
72; Smith v. Seghill (1875) L. R. 10 
J. B. 422; Athakutti v. Govinda (1893) 
16 Mad. 97. 

(d) Hughes v. Chatham Overseers (1843) 5 Man. 
& G. 54, 78; Dorer v. Prosser (1904) 

| 1 K. B. 84. 

(e) Smith v. Seghill, supra. 

(f) Sheikh Pokhan v. Rajani Kamal (1919) 
60 . 286; Brahmamdyee v. h 
Munsue (4920) 32 Cal. L.J. 37, 58 I.C. 859. 

(9) Frank Warr d Co. v. London County Coun- 


cil (1904) 1 K.B. 713 (use of refreshment 
rooms in a theatre): Sweetmeat Automatic 
Delivery Co. v. Commissioners (1895) 1 
Q.B. 484 (agtomatic machines on 2 rail- 
way station platform); Wilson v. Tavener 
(1901) 1 Ch. 578 (agreement to let hoard- 
or advertisement); King v. Davi 

A & Co. (1916) 2 A.C. 54 (advertise, 
ments affixed to a wall); Walton Han, 
Lid. v. Walker and Homfraye Lid (1931) 
1 Ch. 274 (electric sgn on a buiding). 
Rêmkrishna v. Unni Check (1893) 

Mad. 280 (grant of a right to trap 
elephants). 
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this rule is not rebutted by the fact that the rent is paid at different periods (4). The 
rule was recognized even before the Act (i). It applies when the tenant is in possession 
without evidence of the terms of the letting; and also in cases of an implied demise 
where entry creates a tenancy at will, converted by payment of rent into a tenancy from 
year to year or month to month according to the nature of the holding. In Ranee Sonet 
Kowar v. Mirza Himmut Bahadoor (j) the Privy Council said that where the owner re- 


cognizes the right of a person in possession by accepting rent from the latter#a tenancy 
such as could ‘be terminated by notice to quit is created. 


This section seems to have been overlooked in an Allahabad case (k) where a lease 
of a site for a market at a yearly rent was held to operate as a license because it was not 
registered. The report however does not show whether rent was paid or not. In another 
case () a tenant in possession under a lease of a house for a term of years which was 
void for want of registration was described as a tenant at will. This expression was 
evidently used to denote a periodic tenancy (m), for the tenant had been in possession 
paying rent for ten years and was obviously a monthly tenant. 


Contract or local usage.—The presumption under this section is that the lease 
is from year to year or month to month, according to the nature of the property, and is 
terminable by six months’ or fifteen days’ notice, as the case may be. A stipulation 
that the rent would be paya Ele monthly would raise a presumption that the tenancy 
was from month to month (n). Where a tenancy is created and the lessees enter into 
possession on payment of rent to the lessors, and the purpose of the tenancy is neither 
agricultural nor manufacturing, such leasé may be taken to be a lease from month to 
month (o). Unless there is some indication to the contrary, the term “ordinary tenant’’ 
would in Calcutta mean a monthly tendht, even though there were no reference to payment 
of monthly rent (p). But this presumption may be rebutted by local usage or local 
law er express contract. Usage or local law generally govern agricultural tenancies 
and to such tenancies the section does not apply, unless made applicable by notification 
under sec. 117. As to monthly leases of houses in Bombay there is a usage requiring a 
month’s notice to quit (g). There is no such usage in Calcutta (r). In the Punjab where 
the Act is not in force a monthly tenant is entitled to fifteen days’ notice terminating with 
the month of the tenancy (8). 


The provision as to notice to quit applies to cases where the partics are not regulated 
by their own contract. So a provision in a lease enabling the landlord to resume possession 
on payment of the cost of building, erected by the tenant dispensed with the necessity 
of notice to quit (t). Both the period of the lease and the length of notice may be deter- 
mined by the contract (u). Again, the contract may provide that the tenancy may 


a radha el a - — 


—— . 2 2 ä—ĩ TEE 


(h) Debendra Nath v. Syama. ka eT a) | LC. 625. 
11 W. N. 1124; 0 ru v. | f S 
N i (1919) 50 1. C. 918; Biseshwar | (p) Prathadrai v. F of Port of 
v. Pitambernath (1919) 61 J. C. 9 ; Sheikh | Caleutta (1939) AJC. 11. 

Akloo v. Sheikh Emaman (191 al. (% Bhojabhai v. Hayem Samuel (1898) 22 

408, 38 I.C. 899. ene 764 y 


(i) Nanabhai v. Pestanji (1870) 6 Bom. H.C. | 


31 (A.C.); Endar Lala v. Lallu Hari Profulla Chandra v. Nanda Lal (1935) 39- 
(1871) 7 Bom. HC. 111 AC). | W. N. 1069. 
FFF |  Ruttan Sen v. Sm. Krishna Kaur (1989) 


141 1.C. 513, ('83) A. L. 134. 
Monindra Nath v. Radha Prosanna (1918) 
47 I.C. 19. 


(k) Basdeo Rat v. Dwarka Ram (1916) 38 All. 
178, 82 I. C. 346. i 
(2) Ram v. meswari 9020 42 Cal. L. J. 71, 
98 I. C. 98, (25) A. C. 1171. 8 


s mi h Nath v. Raja Durga (1907) 12 Cal. 
(m) See Note, Periodic leases’, at p. 572. mx N. 724 ven ride notice) CI 
(n) Baidyanath v. Onkarmal (1938) A.C. 656 : Behari v. Kailas (1915) 22 Cal. L.J. 78, 
1088) 2 Cal. 261, 42 C.W.N. 598; Bagchi v. N sah Nga ag Dayal v. r the Bengi 
an (1937) A.A. 36. calendas) ; Sahib Duyal v. nya. 
5 ® 75 1.C. 458, (23) A. L a (a week's 


(0) Anwarali v. Jamni Lal Roy, fi940) A.C. 


89, (1989) 2 Cal. 254, 48 N. 707, 186 notice). 
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be terminated by notice before the end of the month or other period of the lease (v). 
But the contract must be a valid one. So where a lease of land from year to year was 
not registered, a clause requiring six months’ notice to quit was inoperative (w). 


Agricultural purposes.—The section though it refers to agricultural leases does 
not apply to them unless made applicable by notification under sec. 117. 


Most agricultural tenures in India are before the Act and are regulated not by this 
Act but by local Acts or custom. A holding under the custom of utbandi in Bengal is 
merely a tenancy at will which can be terminated by verbal demand for possession (æ). 
Some agricultural tenancies are not derivative tenures at all. The Madras High Court 
said that there was absolutely no ground for laying down that the rights of ryots in 
zemindaris invariably or even generally had their origin in express or implied grants made 
by the zemindars (y). Again in Nidhee Kristo Bose v. Nistarinee Dossee (2) Markby, J., 
compared a tenant in a Bengal Zemindary to a freeholder paying a quit rent to the lord of 
the manor. In Bibee Sahadwa v. Smith (a) Phear, q., said that the right of the occupancy 
ryot was similar to an easement ora profit a prendre. This description was applied by 
Mahmud, J., to a proprietary tenant in the United Provinces (b). In Ranee Sonet Kowar 
v. Mirza Himmut Bahadoor (c) the Privy Council refused to treat a mokarari tenure as a 
lease, and held that on the death of the grantee without as i the estate did not revert to 
the zemindar. 


Manufacturing purposes.—This pharse is used in its popular sense and means 
the making of articles of trade and commerce hy means of machinery (d). If the lessee, 
to the knowledge of the lessor required and used the land for manufacturing purposes, 
then, in the absence of a contract, he is a yearhy tenant, and entitled to six months’ 


notice (e). 


Notice to quit in periodic tenancies.—A tenancy at will is terminatedeby a 
demand, express, or implied, by a determination of the will, that is, by any act which 
is inconsistent with the will to continue the tenancy (f). A tenant holding 
under a rent note which is inadmissible for want of registration is a tenant at will and 
no notice is necessary to determine the tenancy. A demand for possession is sufficient (9). 
A tenant at sufferance is not entitled even to a demand for possession (A). This dis- 
tinction is based on the principle that ejectment can only be brought for unlawful or 
tortious detention ; and when possession of the land has been obtained by the consent 
of the owner such possession cannot ordinarily be deemed wrongful until at least a demand 
for possession has been made and refused (i). Notice under this section is not necessary, 
and a mere demand will suffice if the Jease is on condition that the land demised should 
be surrendered whenever required (j). Notice is not necessary for leases for a fixed 


(v) Rure Khan v. 9 (1924) ie ne 1084, (a) (1874) 12 Beng. L. R. 82. 
24) A.L. 648; Nath v. ri Nath (b) Deoki 0 v. Dhian Singh (1885) 8 


1028) 106 1 0 537 (28) 1. 1 All. 467, 470. 
v, Haji usd (1924) 75 1. 0. 9 (1876) 1 Cal. 301, 8 I. A. 9 


445, (20) A ae 220 wayang 4 5 (1 048) "A.C, 317. 
(w) Sheikh Akloo v. Seiz Emaman (19 Nath w: 44 ka v. Joosab Mahomed (1924) 
Cal. 403, M I.C. 899 ; ee cal 15 Bom. “38, 82 1.0. 791, (24) A.B. 


) Doe % Jacobs v. Phillips p 10 Q 
(*) Surendranath Sarka: Poornachandra s 130 ; 5 v. gand 1577 


Mukherji (1988) 60 Cal. 681, 87 Cal. W. N. 2 Cal. 146; Janki v. ‘Kanhatyalal 1935) 
385, 146 LC. 6 65, (88) A.C. 609. 150 I. C. 2 816, 1950) 15 102. 

(y) Dandamudi K Q Qur Pras ) 4.0. 144. 
(1897 20 Med Mad. 200 ; of. Oheckati Zami 


Doe d. 3 GAYA. 40) 7 M. & W. 
nasooru (1800) 28 Mad. 318; 226, 235. 


Narayana A r v. Orr (1903) 26 i Deo Nandan v. Meghu Mahton (1907) 34 
ad. 202. Venkatachala Goundan oes Cal. 57, 


Mad. 252; 
Rungaratnam (1918) 24 Mad. T. J. 671,20 (3) a hekke (1928) 110 LC, if 
LO. 874; Moste v. Makhan” Singh (1619) hi AM. Ammad kuli 

N. 704, 8 1.6. 302; Ku 


B I. Veera ve An 
. L. J. 45, 19 I. C. 1. ag TAH "Husai 1909 12 00. 279, 
(3) (1872) a ed Eb $ p n (1909) 
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term which determine by the efflux of time and that is so whether the time is abeolutel 
certain (k), or certain with reference to some future event (2). 4 


A tenancy from year to year or from month to month does not come to an end 
by the effluxion of time. It does not come to an end exoept on expiration of notice 
to quit (m). (See note supra : Nature of periodio tenancy.) 


No question of notice under this section arises in the case of a permanent lease ; 
or in the case of a lease which is determined by forfeiture (n). But under the amended 
section 111 (g) the lessor must give notice of his intention to determine the lease. Where 
the relationship of landlord and tenant between the parties has been created not by a 
lease, but by a decision of a Court, no question of serving notice to quit arises (o). 


In the case of a tenant who holds under a periodico lease which has not been other- 
wise determined, a suit for eviction cannot be maintained, unless a valid notice to quit 
has been served before suit (p). If the tenant falsely sets up a permanent tenancy in the 
suit, that will not cure the defect of want of notice to quit (g). But notice to quit is not 
necessary if the tenant has denied the landlord’s title before svt (r). This is not because 
the disclaimer works a forfeiture, but because it is evidence of an election to put an end 
to the tenancy and supersedes the necessity for notice (s), If a tenant evicted 
without notice to quit sues fol. possession claiming as full owner and that claim fails, he 
cannot turn round and claim to be restored to possession for want of notice (t). 


Form and construction of notice te quit.—The section differs from the English 
law in that it requires the notice to be in writing and signed (u). The notice must extend 
to all the premises (v). The landlord cannot break up the tenuro (w). A notice for 
a fraction of the holding is ineffective (x). It is not even good for the portion concerned (y). 
The notice need not state to whom possession is to be given (z); but if it does, it should 
do so with certainty (a). 


(A) 8. 111 (a); Cobb v. Stokes (1807) 8 East. Vithu v. Dhondi (1891) 15 Bom. 407; 
358, 361; Gokul Chand v. Shib (1912) 9 Unhamma Devi v. Vaikunta (1804) 17 
All. L. J. 574, 18 I.C. 59; Hakim Mohmd. Mad. 218; Peria Karuppan v. Subra- 
F eaman v. na nie goer Saar a manian (1908) 31 Mad. 261. 
. J. 126, 139 I. C. 828, (32) A. : a : 
314; Kundan Lal v. Deepchand (1933) 1033 () % aria Woe (4305) 17 AI 
e 4 : Kathijakutti v. Kuthusea (1910) 20 
() S. 111 (b); Doe d. Waithman v. Miles (1816) Mad. L. J. 415, 5 LC. 024; Anandamoyee 
1 Stark. 181 (lease during the continuance v. Lakhi Chandra (1906) 33 Cal. 339. 


of a partnership determined by dissolution ) Maharaja of Jeypore v. Rukmini (1919) 
DE phe Arni): % Menards 50, 207. 40 LA. 109, 50 LO 681, 


(m) 8. (150 Mi le tar ak 194 v. Srinivuxier (100 A. PC. i. 
7 L. J. 194. t) Lalu Gagal v. Bai Motan Bibi (1893) 17 
(n) Thacherakavil v. Noor Mahomed (1921) 41 0 Bom. 1. 
Mad. L. J. 265, 66 I. C. 48, (22) A.M. 349. () See cases cited in Deo Nandan v. Meghu 
(0) Sazawar Khan v. Satyendra Lal (1942) A.C. (1907) 34 Cal. 57, 64. 
(P) Rajendro Nath v. Bassider (1876) 2 Cal. Tast 2245 i e v. ure Soondery 
146, differing from Hem Chunder Ghote v. (192i) 33 Cal. L. J. 616; Durga Churn 
Pershad (1875) 23 W. R. Tal v. Pandub (1021) 33 Cal. L. . 518; 
which was however followed in um Lat Chandra A ohun v. Bisaesswar (1892) 
Ban Parka liatnya (1886) Nath (1802) 20 Cal. 690 
> i r | ii 
10 Bom. 669 ; Abu Bakar v. Venkatra- (lo) Ram Kanie v. Gunesh (1921) 38 Cal. L. J. 513, 
mana (1895) 18 Bom. 107; Dodhu V. 64 1. C. 550. 


Madhavrao (1894) 18 Bom. 110; Kishori z) Harihar Banerji v. Ramsashi Roy (1919) 
Mohun . und Khmar (1897) 24 Cal. (0 49 Cal 458, 45 I. A. 222, 48 I. C. 277, 
20; Ganoo v. Shri Dev (1901) 26 Bom. (18) A. PC. 102. 


Srigobinda (1902) % Atal v. Kedar (1921) 33 Cal. L.J. 515, 64 J. 0, 
551. 


360; H ini v. | 

29 Cal. 203, dissenting from (1896) 23 Cal. 

(190 i Narasimha Chart v. li a ( Doe d. Bailey v. Foster (1840) 8 C. B. 216, 

1921) 62 I.C. 421. E E E T S 
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Verngu v. Bagara (4806) 6 Mad. L. J. 59; £ B. 40. ee 


8. 106 


S. 106 


650 THE TRANSFER OF PROPERTY ACT. 


The rule has been to make lame and inaccurate notices sensible where the recipient 
cannot have been misled as to the intention of the giver (b). A liberal construction is 
therefore put upon a notice to quit in order that it should not be defeated by inaccuracies 
either in the description of the premises (c), or the name of the tenant (d) or the date 
of expiry of the notice (e). The Privy Council has said that these English authorities 
are applicable to cases arising in India and that “they establish that notices to quit, 
though not strictly accurate or consistent in the statements embodied in them, may 
still be good and effective in law ; that the test of their sufficiency is not what they would 
mean to a stranger ignorant of all the facts and circumstances touching the holding 
to which they purport to refer, but what they would mean to tenants presumably con- 
versant with all those facts and circumstances ; and, further, that they are to be construed, 
not with a desire to find faults in them which would render them defective, but to be 
construed ut res magis valeat quam pereat” (f). 


Illustrations. 


A had leased to B 2 bhigas 24 cottahs of hestu land in the char of Ram Kristoper 
standing in the name of Widhi Ram bearing a yearly jamma of Rs. 25. <A gave notice 
to quit describing the land as bastu land in the char of Ram Kristoper standing in the 
name of Nidhi Ram and bearing a yearly jamma of Rs, 26 describing the boundaries 
correctly but erroneously stating the area to be 6 cottahs: B must have known that A 
could not have intended to give a bad and ineffective notice for a fraction of the holding. 
It was a bona fide mistake which did not mjslead B. The notice was therefore valid: 
Harihar Banerji v. Ramsashi Roy (1919) 46 Cal. 403, 45 I.A. 222, 48 I. C. 277 


(18) A. PC. 102. i 
On the other hand if a portion of the premises is deliberately excluded the notice 
is bad (g). r 


Again the notice to quit must indicate in substance and with reasonable clearness 
and certainty an intention on the part of the person giving it to determine the existing 
tenancy at a certain time (A). 


Illustrations. 


t 
(1) A let a house to B on the Ist of July. On the 11th of December of the same 
year, A gave notice to B as follows :—‘ If the house you occupy is not vacated within a 
month from this date I will file a suit against you for ejectment as well as for recovery 
of rent at an enhanced rate.” This was not a valid notice but merely a request to vacate 
accompanied by a threat: Bradley v. * Atkinson (1885) 7 All. 899 F. B. 


(2) A let three shops to B and then gave B notice saying that as other persons 
were offering a higher rent you are informed by this notice that if from the first Aswin 
you want to keep the shops you shall have to pay Rs. 27 a month.” The notice was 
insufficient either to determine the tenancy or to enhance the rent: Sakhi Chand v. 
Ram Chandra (4912) 16 Cal. L.J. 561, 15 I. C. 906. 


(b) Doe d. Williams v. Smith + (1886) 5 Ad. * N. (f) Harihar Bow i v. Ramsasht Roy (1919) 
350 ; Wride v. Dyer (1900) 1 Q.B Cal. 4 8 222, 225, 48 1.0. 277: 


(e) Doe d. "Coz v. Roe (1802) 4 sp. 185 : 1. WA u Sudan 
Churn v. Wooma Churn (1898) 26 Cal. 86; 7782 6 ies 86 Cal W. a o 
Yy 


Girdharilal v. Purnendu Nara rayan (1939) I. C. p Utili 
A.C, 291, 68 6.1. J. 481, 182 1. Mig. y. cs Raja Bahadur "Motilal Mills (1943) 
(d) Dos v. Spiller (1807) 6 Esp. 70. 


e (e) Sidebotham v. Holland (1895) 1 Q.B. 878; B ; Ajijuddin Sarkar (1930) 57 
Dee ha s a 2. 10, 1: 120 I. C. 455, (29) A. O. 651. - 


3 v. Smith, supra ; 
7. J. 268, 181 LO, 45 Gsi) A M. 52 % Bradyy v v. Atkinson (1885) 7 899 1'.B. ;- 
Tika@Ram v oy pe 1680 tod eo Nandan v. Meghu Maka (1 907" 34 
All. LP Ora 152 1.C. 189, (84) A.A. 787, Cah 57. 
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If the notice fixes a lawful date for the termination of the tenancy it matters not 
that the tenant is described as a trespasser (i) or that words of warning are added such 
as a threat by the landlord to increase the rent (j) or by the tenant that he will not stop 


unless some reduction is made (b). This is because “a notice otherwise sufficient is 


not made insufficient by its being accompanied by something else (l1). A notioe to 
a monthly tenant to come to fresh terms with the landlord by the end of Asar failing which 
the tenancy will be determined from the lst Sraban has been held to be a good notice (m). 
A notice to quit or in default to pay an enhanced rent operates as a notice to quit with 
an offer of a new tenancy at an enhanced rent and if the tenant continues in ocoupation 
he is taken to have acquiesced in the proposal to pay enhanced rent (n). The Oudh 
Court have held that even if a notice to quit is invalid to determine the tenancy, yet 
it may be effective to enhance the rent and if the tenant continues in possession he is 
liable to pay enhanced rent (o). This view is supported by the decision of the Nagpur 
High Court (p). This case was approved in a later case where the tenant was held not to 
be liable as he had protested(q). But it is submitted that if the notice to quit is invalid 
the tenant continues in possession under the existing lease and is not liable to pay enhanoed 
rent. $ 


The notice must not be conditional. Thus a notice to determine a tenancy unless 
the tenant employs a larger number of workmen is bad (r); so is a notice by the tenant 
that he will quit when he can’get another situation (s). When a notice to quit was ac- 
companied by a covering letter that the enclosed notice was intended to terminate the 
tenancy at Michaelmas next unless the landlord saw sufficient reason in the meantime 
to change his mind, this was, held not ¢o import a condition or to invalidate the 
notice (t). A case which is on the border line is that of Kikabhai v. Kalu (u) where a 
landlord wrote to his yearly tenant 4s follows: Therefore within two days of the 
receipt of this notice meet us, increase the rent and give us a legal writing, or in default on 
the 3J st March, 1892, we shall keep present two good men and take full possession of the 
said land with all trees, well, etc., on that day, and no contention of yours in that matter 
will avail, and if you raise a contention we shall have recourse to a regular suit to obtain 
possession and you will be responsible for the expenses. This was held not to be bad 
as a conditional notice on the ground that the two days expired six months before the 
3lst March. The notice became absolute in time ; it fixed a valid date for the determina- 


tion of the tenarcy and was therefore valid. 


A lessee is bound to give vacant possession when the tenancy is determined, 
but a lessee's notice is not bad, because it does not purport to give vacant 
possession (v). 


Length of notice.—In the case of periodic leases, the common law rule as to notice 
to quit is that reasonable notice must be given to determine the tenancy (w). In che 
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case of yearly tenancies a half year’s notice to quit at the end of some year of the tenancy 
has from early times been held to be sufficient (z). In the case of other periodic tenancies 
reasonable notice appears to be notice equal to the length of the period (y), so that a month's 
notice was sufficient to determine a monthly tenancy. 


The section fixes six months for yearly and fifteen days for monthly tenancies created 
by implied demise, and appears to assume that that is the proper notice for all yearly 
and monthly tenancies. The month is reckoned according to the calendar by which the 
tenancy is regulated (z). In the case of leases before the Act, and of yearly tenancies 
not within the section, the Courts have followed the common law rule as to reasonable 
notice (a); but there is no fixed rule as to what is a reasonable notice (b). The fifteen 
days must be clear days. So that a notice to quit on the 30th Falgun served on the 15th 
Falgun is inadequate (c). But the notice may be in excess of fifteen days at the pleasure 
of the lessor (d). In the case of a monthly tenancy a notice of two months instead of 
fifteen days has been held to be valid (e). The notice is given at the peril of him who 
gives it (f), and if it is given for the proper length of time that need not be expressed 
on the face of the notice (g). r 


Date of expiry of notice.—The notice must terminate the tenancy at the end of 
the year or month of the period of the lease. It should 1 on the last day of that 
period, otherwise it is invalid (h). Thus if the tenancy isfa monthly tenancy beginning 
with the first day of each month, a notice by the tenant on the 9th of June that he would 
leave in a month’s time is invalid, for although it gave more than 15 days’ notice it did 
not terminate the tenancy at the end of the month (i). „On the other hand in the case 
of a tenant holding over on the expiry of a yearly tenancy according to the Bengali 


e calendar a notice on the 16th Baisak requiring the tenant to quit on the 3lat Baisak is 


valid (j). This is a rule of English law and has been applied in the Punjab (k). If the 
tenancy begins in the middle of the year, yet, if the rent is paid at the end of each calendar 
year, the tenancy will be according to that year and a notice expiring with the end of 
such calendar year will be valid ((). But in a monthly tenancy beginning on the 6th 
of each month with rent payable on the 5th of the next month a notice to quit given on 
the 30th June for the end of July was invalid as it did not expire on the last day of the 
period of the tenancy (m). 
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The date of expiry of a tenancy depends upon the date of its commencement and 
that again depends upon whether the lease is expressed to begin from or on a certain 
day. But to avoid this subtlety it has been held in England that a notice may be given 
expiring on the anniversary of the commencement of the tenancy (n). This is the effect 
of seo. 110, and the Privy Council have held that when a lease for years commencing 
from the first day of a month ends, according to the rule in sec. 110, on the first day of a 
month and the tenant holds over as a monthly tenant, the monthly tenanoy expires at mid- 
night on the first of each succeeding month, so that a notice of the lat Fe bruary 1928, whioh 
treated the tenancy as expiring on the Ist March 1928, is valid (o). But where a lease 
for 7 years was expressed to commence from 1318 Bs. and to end by the end of 1324 Ba., 
it has been held, that the lease ended on the last day of 1324 Ba. and not on the midnight 
of the first day of 1325 Bs. and consequently the holding over as a monthly tenant 
began on the first day of Baisak 1325 Bs. and a notice to quit on the last day of 
Asar was valid (p). A notice one day short of the proper time is invalid (q). A notice 
to quit on or before a date, being a date on which the tenancy expires, is a good notice to 
quit (r). It has been explained in Dagger v. Shepherd ts) that the effect of such a 
notice is, first, to give the tenant nptico to determine the tenancy on the date named and, 
second, to make the tenant an offer to accept a determination of the tenancy on any 
earlier date of the tenant’s choice, on which the tenant should give up possession of the 
premises. b 

E 

It is usual after mentioning the date of the anniversary of the tenancy to add in 
the alternative some such general words as “at tho end of tho year of the tenancy whioh 
will expire next after the end of one-Hhlf year from the date of the service of this notice.” 


Notice by whom and to wiom.— Notice to quit may be given by the lessor or bythe 
lessee. The lessor includes the person in whom the legal reversion is vested, ¢.¢., the 
heir, transferee, executor and administrator. The landlord who during the currency of 
a yearly or monthly lease, grants a lease to a third person for a term of year, cannot 
give notice to quit after the commencement of such lease for years as his immediate 
reversion is then transferred to the tenant for years (t). Notice enures for the benefit 
of the successor in title of the lessor or lessce giving it(u). Similarly notice must be given 
40 the lessor or to the lessee. Tho lessor includes the person in whom the reversion is 
vested, and, the lessee includes the legal representative or the assignee of the tenant (v). 
A notice given by a landlord not in his own capacity, but on behalf of somebody else 
is bad (w). So also a notice given by a tenant to his sub-tenant after his own tenancy 


is terminated (z). 


A landlord cannot give notice to a sub-tenant (y), but a person who comes into 
occupation in place of the tenant will be presumed to be an assign, and notice may be 
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given to him (20. Notice may be given by an agent authorized in this behalf. Accord- 
ingly notice to quit may be given by a general agent in charge of an estate (a), the steward. 
of a corporation (b), a receiver appointed to receive rents and to let (c), but not by a 
cestui que trust (d), unless he is in management of the estate (e); also by an agent having 
special authority but the authority must appear on the face of the notice so that the 
tenant may know that he may safely act upon it (f). A notice by an unauthorized agent 
cannot be subsequently ratified (g) as it must be binding when served (h). The Calcutta 
High Court has held that an agent having power to sue in 8 has power to give 
notice (i). 


In the case of joint lessors the rule of English law is that notice by one co-lessor is 
sufficient to determine the tenancy as to all (j ), and if the lessors are tenants in common, 
notice by one is valid as to his share (); and notice to quit by one tenant in common 
is valid as to the whole if he is empowered by others as agent or partner (l). The English 
rule was followed in the Bombay case of Ebrahim Pir Mahomed v. Cursetji (m) where the 
parties were not Hindus. But whereas the English rule as to joint lessors is that the lessee 
holds the whole so long as he and all the lessors shall please, the Hindu rule is that the 
relation created by contract with several joint landlords continues until there exists a new 
and complete volition to change it (n). Accordingly one of several joint owners whether 
joint tenants or tenants in common cannot determine the tenancy, and notice to quit 
must be given by all (o). But when the tenancy has been detérmined by a joint notice 
the withdrawal of some of the joint lessors from a suit for possession will not prevent 
the other co-plaintiffs from obtaining their shares (p). 


@ 
Service of notice.—Notice to quit may be served (1) pefsonally, or (2) by post, or 


(3) at the residence, or (4) in the last resort by being affixed to the property demised, 
* 


Personal service.— Personal service may be on the agent of the party if duly 
authorized (g), such as an officer of a corporation (r), or the solicitor of the party (s)s 
It it is served on a duly authorized agent it matters not that the agent does not com- 
municate it to the party (t). Service on one joint tenant is Prima facie evidence that 
it has reached the other joint tenant (u). In a Calcutta case (v) the Court seemed to 
think that the express provisions of this section superseded this presumption and that 
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“it is necessary in order to bind even a joint tenant that the notice must be addressed 
to and served on him in one of the ways mentioned in the second clause of that section.” 


But this was dissented from in a later case (w), following a dictum of the Judicial 
Committee in Harihar Banerji v. Ramsashi Roy (z). 


Service by post.—Service by post is a form of personal service whioh is expressly 
authorized by the amendment made by Act 20 of 1929. The posting in duo course of a 
letter raises a presumption that it has reached the addreasee—sec. 114 illustration (f) 
of the Indian Evidence Act. Accordingly the posting of a notice to quit raises a pre- 
sumption of service. This was so held in cases (y) before the amendment of the section, 
Section 27 of the General Clauses Act 10 of 1897 enacts that, unless the contrary is proved 
service shall be deemed to have been effected by properly addressing, preparing and 
posting by registered post a letter containing the notice. Service may also be proved 
by proof of posting and the production in Court of the envelope with the endorsement 
of the postal officer stating the refusal of the addressee to receive tho letter (2). If the 
letter has been delivered it matters not that the postal receipt is signed by some person 
other than the addressee (a). In gn Allahabad case (b) notice was sent by post and left 
at the defendant’s shop which was the subject of the cemise, but not at his residence. 
This was not a valid service, for the letter did not reach the addressee. Publication of 
a notice in a local newspaper is not sufficient service (c). 


Service at residence.—Service at residence is effected by delivery to a servant or 
a member of the other party’s family. Under the section such service is equivalent to 
service on the party himself. The words “or to one of his family or servants at 
his residence’’ provide an alternative mode of service, and not one available only if 
personal service is impossible (d).“ This isa departure from the English law according to 
which the presumption of agency or the presumption that the notice has reached the party 
ay be rebutted (e). Merely leaving notice at the tenant's residence without delivery to 
his wife or servant is not sufficient ( f); nor delivery to the wife at a place where she did 
not reside with her husband (9). 


Affixing to the property.—This is the last resort if the other modes of service fail 
and this form of service is invalid if personal service or service at the residence is not 
shown to have been impossible (h). There is no corresponding provision in English 
law, and by that law service is impossible if the tenant has disappeared (i). 


Special legislation.—The effect of this section as of sec. 108 (q) and section 111 
has been for all practical purposes superseded by special legislation in certain places to 
give protection to tenants against enhancement of rent and eviction—see note infra 
Emergency Legislation under section 108 clause, (d). 
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107. A lease of immoveable property from year to year, 
or for any term exceeding one year, or 
reserving a yearly rent, can be made only 
by a registered instrument. 


Leases how made. 


All other leases of immoveable property may be made 
either by a registered instrument or by oral agreement. 
accompanied by delivery of possession. 


Where a lease of immoveable property is made by a registered 
instrument, such instrument or, where there are more instruments 
than one, each such instrument shall be executed by both the lessor 
‘and the lessee : 


é. 

Provided that the Provincial Government may, from 
time to time, by notification in the official Gazette, direct 
that leases of immoveable property, other thah leases from year 
to year, or for any term exceeding one year, or reserving a yearly 
rent, or any class of such leases may be made by unregistered 
instrument or by oral agreement without delivery of possession.. 

i 


Amendments.—The second paragraph of the section was substituted for the original 
by the Amending Act 6 of 1904. The original paragraph was All other leases of im, 
moveable property may be made either by instrument or by oral agreement.“ That 
Act which made registration compulsory came into effect on the 11th March, 1904. 


The third paragraph is new and was inserted by the Amending Act 20 of 1929. 


The proviso was added by the Amending Act 6 of 1904 in consequence of a Madras 
decision (j) that the leases referred to in the proviso were compulsorily régistrable in 
spite of a Government Notification issued under the proviso to section 17 (1) (d) of the 
Registration Act. 


Creation of leases.—The section enacts the mode in which leases may be made 
and for that purpose divides them into two classes— 
A.—Leases from year to year, 
. Leases for a term exceeding a year, 
Leases reserving a yearly rent, 
Permanent Leases (k). ú | 
B.—Other leases, d. e., generally from month to month or for a term of a year 
or Jess than a year. ; 
Leases in class A can only be made by registered instrument. Lenses in clags B may 
be made either by registered instrument or by oral agreement accompanied by delivery 
ef possession. : 
ay . Mi . 109. a9 P. 80 Mohun Lal v. 
ia Veirananda v Miyakan (1898) 21 Kan 109 { 1944) sing ones eA ter, TAN 
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The Registration Acts of 1877 and 1908 make the same division, the registration 


of leases in class A being compulsory—sec. 17 (1) (d)—and the registration of leases in 
class B being optional. 


Reserving a yearly rent.—The reservation of a yearly rent creates a presumption 
that the lease is from year to year; but this presumption may be rebutted having 
regard to the other parts of the instrument (I). As the sections both of this Act and of the 
Registration Act refer to leases from year to year as well as to leases reserving a yearly 
rent it would appear that registration is necessary whenever the rent is reserved yearly (m). 
But it has been held that the expression “reserving a yearly rent refers to a lease 
which on its proper construction is a lease from year to year (n). 


Oral agreement accompanied by delivery of possession.—If possession is 
given an oral lease for a year is valid (o). An oral agreement of lease acoumpanied by 
delivery of possession, if for more than one year is valid, by delivery of possession, 
for the first year, and thereafter the lessee continuing in possession with the assent of the 
lessor becomes a tenant by holding over under sec. 116 of this Act (p). When a lease is 
made by oral agreement accompanidd by delivery of possession no estate passes until 
the lessee enters into possession. In English law a lessee before he enters has no estate 
but only an interest in the term which is called an interesse termini. This interest 
enabled him to sue the less@r for possession or to maintain u suit for ejectment but not 
for trespass. This rule was applied in a case where the assignee of a term was held 
entitled to give notice to quit to a monthly tenant of the original lessor (g). This he 
was entitled to do under sec. 109 but the judgment proceeds on tho ground that although 
he had not entered he had an interesse termini. Tho doctrine of interesse termini has 
been abolished as from the Ist Jantary, 1926, by sec. 149 of the Law of Property Aot? 
1926. Terms in England now take effect without actual entry; and this in the same 
in India where leases have been made by registered instrument or whero the necessity 
for delivery of possession has been dispensed with by notification (r). The delivery of 
possession need not be physical. Constructive delivery is sufficient (2). Where an oral 
lease accompanied by the delivery of possossion is established, a rent deed can be used 
to support the terms of the lease (t). 


Consequences of non-registration.—A lesse is void if unregistered in oases 
where registration is compulsory under this section. In Ariff v. Jadunath (u) the Privy 
+, Council held that if registration of a lease is compulsory under sec. 107 the lease can only 
de made by registered instrument, and if not so made is void altogether. See note Ariff 


v. Jadunath under sec. 53A. To the same effect are tlie undernoted cases (v). But 
D Sheikh Akloo v. Sheikh Emaman (1917) (% Adolphe Strager v. Emma Price (1907) 12 
N 44 Cal. 403, 33 I. C. 809 . 7 Cal. W. N. 1050. 
v. Jadab Chandra (1017) 44 Cai. 214, 3 (r) Mat. Razia Begum v. Shaikh Muhammad 
o Na ie, = Goor Mn a i Daud ( 627 6 Pat. 04, 06 I.G. 558, (26) p 
ra v. 1 “Nath (1914) 20 Cal. tie 
Chandra v. Dwarka Nath (1013) v. Hall | (8) Mohan Lal v. Genda Singh (1948) A.L. 127, 
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(1943: Lah. 605, 45 P. L. HK. 274, 208 I. C. 
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(m) U Thin Sin Kokye (1941) A.R. 117: (t) Taj Din v. Abdul Rahim (1939) A.L. 423, 
| Adinath rjee v. Krishna Chunder : 41 P. L. K. 408. 


4 Bhattacha 
(1943) A.C. 474, (1943) 1 Cal. 34, 47 C. W. N. „ (u) (1931) 58 I. A. 91, 68 Cal. 1235, 131 1.0. 762, 
127, 209 I. C. 279; Udaya Pratap v. (31) A. PC. 79. 
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(o) Alakan v. A. R. A. Arumugam (1933) 146 appa v. Rumaswami Gramani (1034) 87 
733 i ad. 760, 6 
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if the tenant is in possession under an unregistered lease and the landlord recognizes his 
right by acceptance of rent, there is a presumption of a lease under sec. 106, and a notice 
to quit before eviction is necessary. But though the unregistered lease is void as a 
lease the person in possession under such a document may put it in evidence to protect 
his possession under sec. 53A (w). In the undernoted case it was held that though 
an unregistered lease is void as a permanent lease, it can be deemed to be a monthly 
lease terminable by 15 days’ notice (x) but in another case it was regarded as a 
license (y). 4 


Possession under a valid agreement of lease.—It was at one time supposed 
that if the lessee has taken possession under a valid agreement of lease and no formal lease 
is executed he has the same rights as if the lease had been executed provided specific 
performance of the agreement can be obtained. But since the application of the equity 
in Walsh v. Lonsdale in India has been negatived by the Privy Council these cases are 


obsolete. See note under sec. 53A. Indian cases applying Walsh v. Lonsdale are no 


longer law’’. If the lessor seeks to evict the lessee, the latter may apply for a stay of 
the suit and himself sue for specific performance pf the agreement to lease. If the suit 
for specific performance is ¢ime barred, the Court cannot enforce the agreement. But 
if the agreement is in writing the lessee may defend his possession under sec. 53A (2). 
An oral agreement to lease accompanied by delivery of posgession is valid as a lease for 
one year (a) and if the lessee continues in possession with fhe assent of the landlord he 
becomes a tenant by holding over (ö). In order, however, that sec. 53A should apply, 
the contract in writing must be proved by primary or secondary evidence. The terms 
of such contract must be determined by the contract itself and not from what purports 


¢ 


By both the lessor and the Jessee.—The third paragraph of the section was 
inserted by the amending Act of 1929. A Jease must now be exeouted by both parties, 
for it contains covenants by both. The effect of this amendment is to settle a conflict 
of decisions as to whether a rent note signed by the lessee alone was a lease. These cases 
are cited in the note under seo. 105 under the heading Rent notes. An instrument 
signed by the lessor alone or by the lessee alone would now operate as an agreement +o 
lease or a rent note. Where a patta is executed by the landlord alone and a kabuliat 
is executed by the tenant alone, the two documents read together do npt amount to a 
valid lease. If, however, the tenant is put in possession he can take the benefit 
of sec. 53A (d). 


Decree or order.— The relationship of landlord and tenant may be created by 
decree or order of a Court. A decree-operating to create a lease is not exempt from 
registration. See note Decree operating to create a lease in Mulla’s Registration 
Act, 3rd Ed., p. 88. 


e Crown grants.—Sec. 2 of the Crown Grants Act 15 of 1895 excludes Crown grants 


from the operation of the Transfer of Property Act. This section therefore does not 
apply to a lease of Crown lands granted by the Secretary of State, and the question of 
the registration of such a lease is governed by sec. 90 of the Registration Act (e). 


(w) Chandulal v. Keshavlal (1936) A.B. 246, | Mosa v. Jaganund Singh (1918) 20 
38 Bom. L. R. 486, 1 168 LC. 570. LC, 715. 

(z) saa Bt bevy Lal v. Rant Ganj Coal (e) Hormusji Jamshedji v. Maneklal Mansukhlal 

3 Ne Hasan (1948) A. A. (1944) A.B. 108: 

(1) -Anom % Hadu. rekak v. Ramdulal Ghosh (1944) 


(z) Hadu Makarona v. Ramdulal Ghosh (1944) 


€ A. P. 35. e) Secretary o v. Viatarini Annie Miter 

(a) Alakan v. A. 3 (1088) (o) (1927 6 Pate Pat. 146, na I. C. 200, NA 
146 LC. 640 (i) AR. prete A.P. 319; Kalli Secretary 0 iinr 

(8) 1 5 Amed (1984) 1648 (1920) 4 43 Mad. 65, 58 1. OC. 345 ting 

$60 affirming 1 Munshi Lal v. The N Area of 
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I.C. 788, rN A.P. 485; Mohammad Berus (1914) 86 All. 176, 22 1.0. 983. 
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Punjab.—Leases in the Punjab where the Act is not in force may be made by oral 


agreement and the execution of a deed in writing is not necessary ( Sì 


Proviso.— Under the power conferred by the proviso some local governments have 
issued notifications enabling leases other than leases from year to year, or for a term 
exceeding one year, or reserving a yearly rent, to be made (as in the Bombay presi- 
dency) by unregistered instrument, or (as in Sind) orally. For notifications by the 
Local Governments see different local rules and orders. 


Extent.—This section does not apply to territories excluded from the operation of 
the Registration Act—see sec. 1. The section has been extended to cantonments by 
sec. 287 of the Cantonments Act 2 of 1924, 


108. In the absence of a contract or local usage to the 
contrary, the lessor and the lessee 

lessof and lessee of immoveable property, as against one 
another, respectively, possess the rights 

and are subject to the liabilities mentioned in the rules next 
following, or such of them as are applicable to the property 


leased :— P 


A.—Rights and Liabilities of the Lessor. 


(a) The lessor 1s bound to disclose to the lessee any 
material defect in the property, with reference to its intended 
use, of which the former "is and the latter is not aware, and 
which the latter could not with ordinary care discover [pp. 662- 
668 |: 


(b) the lessor is bound, on the lessee’s request to put 
him in possession of the property [ pp. 664-665] : 


(c) the lessor shall be deemed to contract with the lessee 
that, if the latter pays the rent reserved by the lease and 
performs the contracts binding on the lessee, he may hold 
the property during the time limited by the lease without 
interruption [pp. 665-670]. 7 


The benefit of such contract shall be annexed to and go 
with the lessee’s interest as such, and may be enforced by every” 
person in whom that interest is for the whole or any part thereof 
trom time to time vested [p. 670]. 6 


B.—Rights and Liabilities of the Lessee. 


(d) If during the continuance of the lease any accession 
is made to the property, such accession (subject to the law 


Ss. 
107, 108 


relating to alluvion for the time being in force) shall be deemed 7 


to be comprised in the lease [pp. 671 672): 


0 Sunder Singh v. Ram Saran Das (1932) 14 ab. 137, 142 LC. 754, @'98) A. L. 61. a 
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' (e) if by fire, tempest or flood, or violence of an army 
or of a mob or other irresistible force, any material part of the 
property be wholly destroyed or rendered substantially and 
1 unfit for the purposes for which it was let, the 
ease shall, at the option of the lessee, be void [pp. 672-673] : 


Provided that, if the injury be occasioned by the wrongful 
act or default of the lessee, he shall not be entitled to avail 
himself of the benefit of this provision [pp. 672-673] : 


(f) if the lessor neglects to make, within a reasonable 
time after notice, any repairs which he is bound to make to the 
property, the lessee may make the same himself, and deduct 
the expense of such repairs with interest from the rent, or 
otherwise recover it*from the lessor [ pp. 673-675] : 


(g) if the lessor neglects to make any payment which he 
is bound to make, and which, if not madé by him, is recover- 
able from the lessee or against the property, the lessee may 
make such payment himself, and” deduct.it with interest from 
the rent, or otherwise recover it from the lessor [p. 675]: 


(h) the lessee may (ven after the determination of the lease 
remove, at any time whilst he is in possession of the property 
leased but not afterwards all things which he has attached to the 
earth: provided he leaves the property in the state in which 
he received it [pp. 675-677]: , 

(i) when a lease of uncertain duration determines by 
any means except the fault of the lessee, he or his legal repre- 
sentative is entitled to all the crops planted or sown by the 
lessee and growing upon the property when the lease determines, 
and to free ingress and egress to gather and carry them 


vp. 677-678]: 


(j) the lessee may transfer absolutely or by way of 
mortgage or sub-lease the whole or any part of his interest 
in the property, and any transferee of such interest or part 
may again transfer it. The lessee shall not, by reason only of 
such transfer, cease to be subject to any of the liabilities 
attaching to the lease [pp. 678-687]: 


< nothing in this clause shall be deemed to authorize a 
tenant having an untrgnsferable right of occupancy, the farmer, 
of an estate in respect of which default has been made in paying 
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revenue, or the lessee of an estate under the management ofa 8. 100 


Court of Wards, to assign his interest as such tenant, farmer 
or lessee [p. 687]: 


(k) the lessee is bound to disclose to the lessor any fact 
as to the nature or extent of the interest which the lessee is 
about to take, of which the lessee is, and the lessor is not, ‘ 
3 . which materially increases the value of such interest 
p. ; 


_ (I) the lessee is bound to pay or tender, at the proper 
time and place, the premium or rent to the lessor or his agent 
in this behalf [ pp. 687-694] : | 


(m) the lessee is bound to keep, and on the termination of 
the lease to restore, the property in as good condition as it was 
in at the time when he was put in possession, subject only b 
the changes caused by reasonable wear and tear or irresistible 
force, and to allow the legsor and his agents, at all reasonable 
times during the term, to enter upon the property and inspect 
the condition thereof tnd give or leave notice of any defect. 
in such condition; and, when such defect has been caused 

e by any act or default on the part of the lessee, his servants or 
agents, he is bound to make it good within three months 
after such notice has been given or left [pp. 694-698] : 


(n) if the lessee becomes aware of any proceeding to 
recover the property or any part thereof, or of any encroach- 
ment made upon, or any interference with, the lessor’s rights 
concerning such property, he is bound to give, with reasonable 
diligence, notice thereof to the Jessor [pp. 698-699]: 


(o) the lessee may use the property and its products 
(if any) as a person of ordinary prudence would use them 
if they were his own; but he must not use, or permit another 
to use, the property for a purpose other than that for which 
it was leased, or fell or sell timber, pull down of damage build- 
ings belonging to the lessor, on work mines or quarries not open 
when the lease was granted, or commit any other act which is. 
destriictive or permanently injurious thereto [pp. 699-701] : 


(p) he must not, without the lessor’s consent, erect oñ the 
property any permanent structure, except for agricultural : 
purposes Dv. 701] 8 : ee = | 
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(d) on the determination of the lease, the lessee is bound to 
put the lessor into possession of the property [pp. 701-702]. 


Amendment.—In clause (h) the words even after the determination of the lease ’’ 
were inserted by the amending Act 20 of 1929. The words “ whilst he is in possession 
of the property leased but not afterwards ° were substituted by the same Act for the 
words during the continuance of the lease.’’ In clause (o) the words or sell and 


the words belonging to the lessor ’’ were inserted by the same Act. 


Rights and liabilities —The rights and liabilities of the lessor and lessee are 
determined (1) by contract, (2) by local usage, and (3) by this section. 


Contract.— These are the covenants expressed in the lease. An express covenant 
always overrides an implied covenant, i. e., the covenants implied by this section (g). 
Thus the covenant for quiet enjoyment under clause (c) may be excluded by contract 
tothe contrary. In a Calcutta case (h) there was an express covenant not to claim com- 
pensation for dispossession of any kind. This was valid, but did not relieve the lessor of 
his duty under clause (b) to puf*the lessee in possession. 


Local usage.—A usage may still be in the course of growth and it may require 
ewdence for its support in each case, but in the result it is enough if it appear to be so well 
known and acquiesced in that it may reasonably be presumed to have been an ingredient 
imported by the parties into their contract (i). It need not be immemorial or universal 
if it is the prevalent usage in the neighbourhood where the land kes (j). When a usage is 
proved it overrides the covenants implied by this section, and even express contracts 


Are construed as subject to it. 


This section.—This section, as said by Coutts Trotter, J., sets out in a convenient 
form the implied covenants usually subsisting in a lease (k). Nearly all the clauses were 
said by Rankin, C.J., to be expressions of well settled principles familiar to the law of 
England (I). The section has no application to a tenancy at will, for a tenancy at will 
is not a lease as defined in the Act (m). 


Clause (a)—Lessor’s duty of disclosure.—This clause adopts the principle applied 


in the case of bailments by seo. 150 of the Indian Contract Act. The lessor is bound 


to disclose material defects with reference to the intended use of the property but is not 


responsible for a defect of which he is himself unaware, or which the lessee is aware or could 
with ordinary care discover. The duty of disclosure is therefore limited to latent defects 
of which the lessor is aware. If the defect is patent there is no duty and no occasion for 
disclosure. Therefore here as in England there is no law against the letting of a tumble 
down house (n), though this was doubted by Kemp, J., in a Bombay case (o). In English 


_law“there is an implied covenant of fitness on the letting of a furnished house (p) but 
not in the letting of an unfurnished house (2). An English decision has even held, in the 


(9) Tine v. Stephensone(1838) 5 Ning. (N. S (m) Ram Kilhun o we Sohila (1988) 146 1.C. 


188 ; ee v. Leech (1889) 41 Ch. 567. (38) A 

108, "107 A (n) Robbins v. lee (1888) 16 C.B. * 0 ) 221 
(h) Ahamadar Rahaman Jominiranjan e 9. 002 (1807) 1 6. 5 (19 GA A. C. ; Lans 

K 67 Cal. 114, 125 16. 607, (80) A.C. (0) Lakhmichand v. Rata eto (1927 81 Bom. 


i 274, 299, 101 Lc. 21, (27 15. 
-(4) Suggomabun v. Manickchund (1859) 7 M.I.A. (p) Smith’ v. 5 Ag (18400 ae 15 * 


(j) Legh v. Hewitt (1808) 4 East 164. K W. Wilaon y. Finch 
( Sveretar of State v Venkayya (1017) 40 ert pix D3 
Mad. 910, 91, 35 LC. 2 (a) Chappe 44800 34 Beav. 250; 
Indu Bhusa art v. 5 — (1649) 12 M. & W. 6è. 


5 Moazam Ali j 
(1950) 33 33 Gay WN, 106, 110, 117 P.C. 888, 6 But see Bunn v. Harrison (1886) 3: 


T: L. R. 146, 
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case of an unfurnished house, that the landlord, in the absence of an express contract, is 
not liable to the tenant for defects in the house rendering it dangerous or unfit for occupa- 
tion, even if he has brought about the defect himself or is aware of its existence (r). In 
England an implied covenant of fitnéss for human habitation and an undertaking to keep 
it so have since been imposed by the Housing Act 1936 (26 Geo. 5 & Edw. 8, C. 51) on the 
letting of certain classes of houses. Under this Act it has been held that the jamming of 
a bedroom window so that it could not be moved without danger impaired the ventilation 
of the room and that in the case of a small house this impaired with its ordinary use 80 as 
to involve a breach of the implied covenant (s). There is no such enactment. in India and 


the duty of disclosure under clause (a) does not, it is submitted amount to an implied 
covenant of fitness. 


» 


Consequences of breach.—-Breach of the duty of disclosure involves the 
consequence that before execution of the deed of lease the agreement of lease is voidable 
for fraud or misrepresentation. After the lease is executed it may be sot aside for fraud, 
but not on the ground of innoce#s misrepresentation (t). 

a 


On this point there have been only two enses in India and they were both decided 
before the Act. In on the landlord was held liable for leasing a thatched cottage, the 
chimney of which was covered by the thatch so that the cottage was burnt when a fire was 
lighted (u). This was on the ground of an implied covenant of fitness, but no reference 
was made to the English authorities: In the other (v) the roof fell in because the beams 
were rotten. The Court said that the owner was under an implied obligation to let it in 


a secure and habitable conditioa, but cited no authority. e * 


Lessor’s title.—The sub-section refers to the nature and condition of the property 
demised and not to a defect in the lessor's title (w). In Jyotiprasad Sing Deo v. H. V. 
Low & Co. (x) Rankin, C. J., commented on the absence in scc. 108 of an implied covenant 
for title corresponding to sec. 55 (1) (a) in the case of sales, and the omission of any clauses 
corresponding to sec. 55 (1) (b) and sec. 55 (1) (e), and concluded that the intending lessee 
had no right to call for title, and that if he claimed to rescind the contract of lease it 
was for hik to show that the title was bad. In appeal from the same case their Lordships 
of the Privy Council observed that the rights and liabilities of lessor and lessee contrast 
markedly with the rights and liabilities of buyer and seller particularly in the matter of 
requirements as to title which the seller must satisfy (y). But in the case cited Rankin, 
C.J., said that though the incidents of the two different types of transfer were different 
as regards the obligation to give disclosure and to furnish proof thercof, yet the lessor is 
under the same obligation to give a good title as the seller. Section 25 of the Specific 
Relief Act makes no distinction between a contract of selling and a contract of letting, 
for a person who agrees to let land, agrees to grant a valid lease’’ (z). It has therefore 
been said that a lease implies a covenant for title (a), but limited in duration to the interest 


of the lessor (b). j d 
; j H. V. Low d: Co. Ltd. v. Juotiprasad Sing 
(r) Davies v. Foots (1940) 1 K.B. 116. ; l | (y) 41031) 55 TA. 182 > Gal, dom, 36 af 
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Clause (b)—Duty to give possession.—The lessor’s implied covenant for title 
imports a duty to give possession. After possession is given it is protected by the cove- 
nant for quiet enjoyment in clause (c). 


By granting a lease the lessor undertakes to put the lessee in possession, and it 
matters not that the lessor has not possession himself. He who lets agrees to give 
possession and not merely to give the chance of a law suit (c). An express covenant 
excluding the implied covenant for quiet enjoyment will not relieve the lessor of his 
duty to give possession (d). 


The lessor is not liable unless the lessee makes a request (e), and the lessor is not: 
obliged to put an unwilling and recalcitrant lessee into possession (f). 


If the land is in the possession of a third person, possession is given by his attorning 
to the lessee (g). 


If the lessor fails to give possession, the lessee can maintain a suit on his lease for- 
possession against the lessor and against any third person who may be in possession (A). 
The lessee may also sue the lessor for damages (i); and if the lease is registered, limitation 
will be six years under Art. 116 (j). The onus is on the lessor to prove that he has dis- 
charged his obligation to put the lessee into possession (k). But & the lessee has already 
paid rent under the lease, the onus of proving that he has not got possession is on him (I). 


The lessor is not entitled to rent unless and until he has fulfilled his obligation to put 
the lessee in possession of the land leased to him (m). "As regardsthe lessor’s right to rent, 
if he did not put the lessee in possession of the whole of the leased land the decisions were 


«aot uhiform. In some oases it had been held that if the essor put the lessee in possession 


of only a portion of the property leased, the lessee would be entitled to a suspension of the 
whole rent, and in other cases to a reduction or abatement of rent. If the rent was an 
entire rent, that is, a lump rent for the whole land treated as an indivisible subject, the whole 
rent would be suspended until the lessee was put into possession of the whole (n). But if the 
land was let at a separate rent, i. e., at so much per acre or per bhiga, the lessor was held 
entitled to an apportionment, and the lessee must pay a reduced or abated rent for the 
portion of which he has possession (o). Again, even if the rent was an entire rent, the lessee 
was only entitled to an abatement of rent if he knew at the beginning of the tepancy that 
part of the land was in the possession of another and that the lessor would not be able to 
(c) Coe v. Clay (1829) 5 Bing. 440; Wallis v. L. J. 126, 139 I.C. 828, (32) A.A. 314; 
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give him possession of it. (p). This divergence of judicial opinion in India has since been 
set at rest in a case from Bengal in which the Judicial Committee have held that in the 
case of a lease for a lump sum rests the English Common Law rule of the suspension of 
entire rent should not be applied, where the lessor has failed to give possession of only a 
part of the premises leased (q). This decision clearly establishes that where the lessor fails 
to put the lessee in possession of the whole of the demised premises then, whether the 
premises were leased at a lump sum rent or at a rent at so much per acre or per bigha 
there will not be a suspension of the entire rent but that the lessee will be entitled to a 
proportionate reduction or abatement of the rent. This subject is further disoussed 
under Note Suspension of rent under clause (1) below. 


Clause (c)—Covenant for quiet enjoyment.—'The covenant implied by this 
section is the absolute covenant expressed in an English lease. The express covenant 
of an English lease is either (1) absolute or unqualified, or (2) restricted or qualified, 
This is explained in the following passage from the judgment of Mookerjee, J., in a Caloutta 
case (r) :—“* This provision (clause (c) of sec. 198) secures for the lessec the benefit of an 
unqualified covenant for quiet cuhjoyment. A qualified covenant for quiet enjoyment 
protects the lessee against interruption by the lessor, hfs heirs and assigns, or any other 
person claiming by or under him, them, or any of them, whereas an unqualified covenant 
protects the lessee agaiiħt interruption by the lessor, his heirs and assigns or by any other 
person or persons whomsoever. The covenant, in the unqualified form covers the case bf 
interruption by the superior landlord or other person claiming by title paramount, exerois- 
ing a power of re-entry, or otherwise, dispossossing the losses. The chief distinction is 
that the restricted covenant does not cover eviction by title paramount, while the absolute 


covenant does protect the lessed even from title paramount. š 
7 


In cases decided under the Act the implied covenant under this sub-section has 
# been held to be the unqualified covenant protecting the lessee from title paramount (a). 


Illustration. 


A leased some lands to B, who took possession under the lease. Subsequently 
Government settled the lands with C and granted C a lease. B gued C for possession but 
failed, the decree providing that ho should pay rent to C. B sued A for damages for 
breach of the covenant for quiet enjoyment by reason of the constructive eviction. 
If B had proved that C, the Government lessee had a hetter title than A, it would have 
been a case of eviction by title paramount and B would have been entitled to damages. 
But as B failed to prove a defect in A’s title it was a tortious eviction and B had no cause 
of action against 4: Banka Behari Ghose v. Madan Mohan Roy (1921) 26 Cal. W. N. 143, 


68 I. C. 477, (’21) A.C. 532. 
Even before the Act the covenant was implied in cases where the lessee was prevented 
from collecting rents, whether the interference was by the lessor himself (t), or ther 
lessees of the lessor (u), or by title paramount (v). 
The covenant does not @xtend to tortious acts. See note jufra “ Whether cove- 
nant . . applies to tortious Acta. 
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An act done under compulsion of a statute is not within the covenant, for the covenant 
cannot be construed to be an agreement to do an illegal act (w). So a lessee who was 
evicted under the Epidemic Diseases Act (x), or under the Land Acquisition Act (y), 
had no cause of act.on against the lessor. 


English covenant for quiet enjoyment.— The covenant for quiet enjoyment 
in English law was formerly described as a covenant to secure title and possession (z). 
Later decisions have extended the operation of the covenant to interference with the 
enjoyment of the thing demised (a). The covenant operates after possession has been 
given ; for before entry the lessee has his remedy on the covenant to give possession (b). 
The object of the covenant is to secure continuance of possession to the lessee, and it is 
therefore an assurance against the consequences of a defective title and of disturbance 
thereupon (c). But it does not enlarge the estate of the lessee. For if the lessor build 
on adjacent premises so as to block the light of the lessee this is not a breach of the covenant 
unless the easement of light existed at the date of the lease (d). 


The English covenant for quiet enjoyment is almost always an express covenant. 
This express covenant is either (1) restricted or qualified. or (2) absolute or unquahued. 


Restricted covenant.—The reatricted or qualified covenant usually provides for quiet 
enjoyment without interruption by the lessor or any other person or persons rightfully 
claiming by, from or under him—or for quiet enjoyment with#ut lawful interruption 
by the lessor or any person claiming under or in trust for him. Under this covenant 
the lessor is liable for his own acts and the lawful acts of persons claiming under him but 
not for the acts of persons claiming by title paramout:t or of strangers. 


A person claiming under the lessor may be 4 lessee from the same lessor of adjoining 


ewremises (e); a person claiming under a settlement made by the lessor under a power (J); 


a remainderman under a settlement made by the lessor before the lease (g); a lessee 
from trustees of the lessor, the lessor being one of the trustees (h). The phrase claiming 
under the lessor has been interpreted to mean, claiming under the lessor to do the acts 
of interference (i). So in Williams v. Gabriel (j) where the ground floor of a building 
was let to the plaintiff but the upper part becoming dilapidated the assignee of the lessor 
demolished it and in so doing exposed the plaintiff's premises—this was held to be an 
interruption of enjoyment, but the lessor was not liable as the assignee could not claim 
under the lessor a right to do acts which caused interruption. > 


On the other hand acts done under title paramount are not within the covenant. 
Instances of such cases are when a tenant for life granted a lease and on his death the 
lessee was evicted by the next remainderman (b) or where eviction was procured by a 
superior landlord (|). But if the lessor unnecessarily consents to judgment for eviction 
by the head lessor and the lessee is evicted, the lessor is lia ble (m). 


Absolute covenant.—An express covenant which is absolute and unqualified in English 


law provides for quiet enjoyment without interruption by the lessor or by any other 
(w) Newby v. Sharpe (1878) 8 Ch. D. 39. ar Palace Chambers (1897) 14 T.L. 


(z) Merwanji v. Syed Surdar Ali (1899) 23 
Bom. 510; Mahomedally v. Campbell (e) Sanderson v. Mayor of Berwick-on-Tweed 


(1899) 1 Bom. L. R. 739. (1884) 18 Q.B.D. 547. 
(y) Minto v. Kalee Charn (1867) 8 W.R. 527. (f) Carpenter v. Parker (1857) 3 C.B. (N. 8.) 
(2) Dennett v. Atherton (1872) L.R. 7 Q.B. 316, 206. 
(g) Evans v. Vaughan (1824) 4 B. & C. 261. 


(a) e v. Mayor of Berwick-on-Tweed (h) Markham v. Paget (1908) 1 Ch. 697. © 
(1884) 13 Q.B.D. 547, 551; Harrison, (t) Harrison, Ainslie & Co. v. Muncaster (1891) 


Ainslie & Co. v. Lord ‘Muncaster (1891) h 
8 Q.B. 680; Booth v. Thomas (1928) Ch. ter n Tweek (1860) a5 MEZ. 347. 
b) Wallis v. Hands (1808) 2 Ch. 78. Woodhouse v. Jenkins (1882) 9 Beng. 481. 
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person or persons whomsoever. It extends to lawful interruptions by title paramount (n). 
It does not, however, extend to acts done by the lessor under compulsion of a statute. 
So in Newby v. Sharpe (o) the lessor of premises let for storing cartridges committed 
no breach in removing the cartridges after the passing of an Act making such storage 
illegal. In Matthey v. Curling (p) which was an action against the lessee for rent and 
breach of covenant to repair, Lord Buckmaster said Eviction by title paramount 
means an eviction due to the fact that the lessor had no title to grant the term, and the 
paramount title is the title paramount to the lessor which destroys the effect of the 
grant, and with it the corresponding liability for payment of rent. 


_ Implied covenant in English law.—If there is no express covenant in the lease it 
seems now settled that the common law implies a covenant from the relgtionship of 
landlord and tenant (g). This covenant is the restricted covenant. The express cove- 
nant ensures quiet enjoyment during the whole term of the lease, but the implied covenant 
is only operative during the continuance of the estate of the lessor (r), for the implied 
covenant is not to be extended to make a man do more than he can (a). 


The covenant implied by the common law being the restricted covenant is not as 
wide as the covenant implied by sec. 108 (c) of this Act (0). 


Whether the covenant implied by sec. 108 (c) applies to tortious acts.— Ihe 
covenant implied by sec. 108 (c) protects against lawful, and not tortious interruptions ; 
and this is so both in English as well as in Indian law. This is explained in the following 
classic passage in the judgment of Vaughan, C.J., in Hayes v. Bickerstaff (u) :— 


“By covenant in law, thy lessee is to enjoy his lease against the lawful entry, 


a e . . . . e J U 3 
eviction, or interruption of any man, but not against tortious entries, evictions or- 


interruptions, and the reason of law is solid and clear, because against tortious 
acts the lessee hath proper remedy against the wrongdoers.“ 


In a further passage the arguments against so extended a construction were sum- 
marized as follows :— 


““ Inconveniences if the law should be otherwise 


(1) A man’s covenant without necessary words to make it such, is strained, to 
be unreasonable, and therefore improbable to bo so intended; for, it is 
unreasonable a man should covenant against tho tortious acts of strangers, 
impossible for him to prevent, or probably to attempt preventing. 


(2) The covenantor, who is innocent, shall be charged, when the lesseo hath his 
natural remedy against the wrongdoer : and the covenantor made to defend 
a man from that from which the law defends every man, that is, from 
wrong. 

(3) A man shall have double remedy for tho same injury against the covenantor, 
and also against the wrongdosr. 


(4) A way is opened fo damage a third person (that is thwecovenantor) by undis- 
coverable practise between the lessee and a stranger, forithere is no 
difficulty for the lessee secretly to procure a stranger to make a tortioue 
entry, that he may therefore charge the covonantor with an action.“ 


aman 
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But when the act is that of the lessor pet the lessee may sue on the covenant 
whether the act is wrongful or not (v). 


In Katyayant Debi v. Udo Kumar Das (w) the Privy Council observed that it was 
the duty of a tenant under a perpetual tenure to protect himself against illegal encroach- 
ments by others. This remark applies, however, to all leasehold estates; and Indian 
cases both before and after the Act do not extend the covenant for quiet enjoyment to 
wrongful acts (2). E 


Illustration. 


A leases a mine to B on the 22nd April 1897, and later on the 28th September 1901 
A leases ancther adjoining mine to C. B removes certain pillars in his mine which cause 
a subsidence and O’s mine is flooded. A is not liable to C, for B's act was a tort. Again 
B, though a lessee of A, was not a person claiming under A, for the act was not one 
authorised by A: Noorang Singh v. Meik (1923) 50 Cal. 68, 70 I. C. 161, (23) 
AC. 41. 
A 


But where the lessor interfered with the lessee collecting rents from the sub-lessee 
and was himself the wrongdoer, this was said to be a breach of the covenant which 
justified a suspension of rent (y). Indeed in an old Calcutta cash (z) the lessor was held 
to be disentitled to rent because he had omitted to prevent his assignees from wrongfully 
evicting the lessee in butwara proceedings. The case is a strong one but the decisions. 
may be justified on the ground that the omission of the lessor, amounted to active par- 
ticipation in the wrongful eviction (a). On the other hand the oxception which allows 


othe lessee to sue on the covenant in the case of a wrongfufact by the lessor was overlooked 


in a Madras case (b), where it was said that no question of the covenant arose if the 
lessor instigated his former tenant to set up an unfounded claim and thereby evict the 
lessee. 


Lessor may not derogate from his grant.—Thore is a class of cases which are 
not covered by the covenant but in which the lessor is liable on the ground that he must 
not derogate from his grant. The leading case is Aldin v. Latimer, Clark, Muirhead 
Co. (c), where the lessor demised land for a timber merchant’s business and the lessee 
covenanted to carry on such business, and it was held that assigns of the lessor were 
not entitled to erect on adjoining property acquired from tho lessor buildings which 
interfered with the passage of air to the drying sheds of the lessee. Another case on 
thesame point is Jones v. Consolidated Anthracite Colleries Lid. (d). The lessor had granted 
a mining lease and then a building loase with reservation of the mines. Such a lease 
implies the grant of a right of support from the mines. So when the building subsided 
the lessor was held liable not on the covenant but because he had derogated from his 
grant The principle will not apply unless the disturbance is substantial, e.g., interference 
with privacy by the lessor constructing an external staircase on his adjoining building 
is not actionable (e). 
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Breach of covenant.—A breach of covenant occurs when there is a substantial 
interference with enjoyment, even if it doos not amount to dispossession. For instance, in 
Sanderson v. Berwick-on-Tweed Corporation (f) there was a breach when the lesace’s field 
was flooded by overflow from a drain badly constructed by the lessor. Also in Shaw 
v. Stenton (g) where the lessor by excavating ironstone caused his lessee’s coal mine to 
be flooded. In Manchester Sheffield and Licolnshire Railway Co. v. Anderson (h) a 
Railway Company bought the reversion of a lease and started works which caused 
structural damage to the lessee’s house and temporarily blocked the road giving access 
to it. The Court held that tho damage to the houso was a breach, but that the 
temporary inconvenience caused by the blocking of the road was not a breach. 


Interference with the lessee’s usc of the premises for tho particular purpose for which 
they were taken is a breach. So in a case already referred to (i), when premises were 
let for drying timber, the lessor could not use tho adjoining land so to block the acoess 
of air. But interference which does not make the premises luss useful gonerally, but 
only less useful for some purpose, unknown to the lessor at the time of the letting, is 
not a breach of the covenant. In Hob sn v. Kilvert (j) the lossor let the upper part of 
a building for a paper warehouse and thon installod a heatiag apparatus in the collar. 
This did not interfere with the lessee’s comfort or make the house unfit for storing paper 
generally, but it did affect e, particular class of delicate paper that the lossoos storede 
This was not a breach of the Sovenant, for the lawful enjoyment of tho house as a paper 
warehouse was not interfered with, and if the lossoo required special protection he should 
have bargained for it. ` 


a 

The disturbance must be the natural consequonce of the act done. In Harrison, 
Ainsle & Co. v. Muncaster (k) the leksee's mino was flooded by water from a mine of, 
another lessee from tho same lessor, who, while proporly working his mine, tapped what 
is called a feeder, tho effect of which was to release a large quantity of underground water. 
The lessor was not liable, for this was an extraordinary and accidental consequence 
of a lawful act. This case must be distinguished from Shaw v. Stentun (l) whore the 
collapse of the upper stratum of ironstone was a consequence which could have been 
foreseen. 

The disturbance must be physical interference; and it has no reference to noise (m). 


The mere likeliz bod of interforenco is not enough; so a deeree which is not acted upon 
and therefore does not lead to actual entry and disturbance is uot a breach (n). 


Interference with the lessee collecting rents from his sub-losseo is a breach (o). A 
sub-lease is entitled to recover damages from the Jossov, if the head lessor puts an end to 


the lease during the term of the sub-lease (p). 
Damages.—Damages for the breach of the covenant for quiot enjoyment aro not 


limited by the rule in Bain v. Fothergill (q) that a purchaser of realestate cannot recover | 


damages for loss of his bargain but only his deposit and expenses; nor is the measure of 
damages the amount or a proportion of the rent for the two matters are not directly 
connected (r). The lessee in a casé of eviction is entitled to recover the value of the 
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term (a). He is also entitled to recover the cost of any structure he may have erected (t) 
and the costs of defending the action for eviction (u). 


Payment-of rent.—The payment of rent and the performance by the lessee of the 
contracta binding on him are not conditions precedent to the covenant for quiet enjoy- 
ment. This has been held in English cases (v) where the covenant usually contains 
a clause in terms similar to clause (0). These cases have been followed in a Madras 
decision (w) where it is explained that the effect of a different construction would be to 
give the lessor a right of re-entry in the case of every breach by the lessee. 


A similar clause in a different context may or may not operate as a condition prece- 
dent. Thus when the right to a lease for a further term was dependent on the lessee 
paying rent and performing the covenants of the lease, this was construed as a condition 
precedent (z). In another case (y) a lessor who had previously purchased the premises 
from the lessee agreed to reconvey them at a certain date, and the agreement contained 
the following words: Lou are further required to act rightly and in conformity with 
the deed of rent granted by you on this date, asd in the event of your failing so to do 
this agreement shall be n&ll and void.“ This clause was not construed as a condition 
precedent as there was no natural connection between the lease and the right of 
repurchase and the right of repurchase was not forfeiysd when the rent fell into 
arrears. 


“The benefit of such contract shall be annexed to, and go with the lessee’s 
interest.“ — The second paragraph of clause (c) enacts that the covenant for quiet 
enjoyment runs with the land. It can therefore be enforced by the assignee of the lessee 


‘not only against the lessor, but also against the assignee of the lessor whose liability 


is also referred to in sec. 109. 


e 

Leases have always been an exception to the rule that all contracts are personal. 
The common law of England allowed the assignee of the lessee to enforce the covenant 
for quiet enjoyment against the lessor ; and the Statute 32, Hen. 8 o. 34 extended the 
liability under the covenant to the assignee of the lessor. The law as to the liability 
on covenants in leases was settled in 1583 by Spencer’s case (z) where it was held that 
the burden of a covenant runs with the land (1) if it directly concerns thg land and relates 
to a thing in esse whether assigns are named or not, and (2) if it directly concerns the 
land demised and relates to a thing in future and the assigns are named. See notes 
“ Leases,’’ “ Covenants annexed to the land and “ Covenants running with the land 


under sec. 40. A 


The law as to covenants annexed to the land is also discussed under sec. 40. The 
liability under the lessee’s covenants is explained under sec. 108. The liability under 
lessor’s covenants is the subject of sec. 109. 


Any part thereof.—These words refer to the case where the lessee has assigned 
his interest in a, part of the premises leased. They indicate that the covenant for quiet 
enjoyment can be apportioned under seo. 37. The duty of the lessor to perform the 
covenant is severed, and must be performed for the benefit of each sharer in the 


lessee's interest. 
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Clause (d)—Accretions.—The rule of English law is that land which imper- 
ceptibly accretes has the legal characteristics of the land on which it is formed (a). 
The language of the English law was adopted by the Privy Council in Lopez v. Muddun 
Mohun Thakoor (6) which was however & case of diluviated land re- forming in site. 
Again in the Secretary of State v. Kadirikutti (e) the Madras High Court held that the 
English rule applied unless excluded by enactment or local usage. But the Bengal 
Adluvion and Diluvion Regulation 11 of 1825 speaks of “ gradual’ (and not 
“ imperceptible ”) accession. The earlier Indian cases (d) use the same phrase, and it 
is now settled that in India it is not necessary for the accretion to be imperceptible 
and that it is sufficient that it is gradual (e). If the accretion is not imperceptible or 
gradual, no change occurs in the ownership of the land (f). 


Lessee’s right to accretions.—Land gradually or imperceptibly accreted forms 
part of the demise. The lessee holds it during his term, paying a proportionate increment 
of rent, and must surrender it to the lessor at the end of the term. This law has been 
declared in various local Acts (g), and in cases decided both before and after this 
Act (h). R 

Licensee.— But a mere licensee who has no property in ‘the land would acquire no 
right by an accretion (i). 


Encroachments.—The English rule as to accretions applies whether the acoretion 
is caused by natural or artificial means, provided the means are lawful and the accretion 
is gradual (j). The dictum of Lord Chelmsford in A.-G. v. Chambers (k), and followed 
in Secretary of State v. KadiriQutti (l), that if the acts causing artificial accretion were 


done with that intention, the rule did rot apply, seems to have been overruled by Brad ford 


Corporation v. Pickles (m). Therefore, although the clause does not in terms apply to 
encroachments made by the lessee, the law as to encroachments is the same. If the 
lesses encroaches upon adjoining land and acquires title thereto by presoription, he must 
surrender the land to the lessor at the expiry of the term whether the land be waste land 
or land of a stranger (n). The true presumption is that the land so encroached upon is 
added to the tenure and forms part thereof for the benefit of the tenant so long as the 
original holding continues, and afterwards for the benefit of the landlord (o). If the 
land of the lessor is encroached upon the lessor may of course eject the lessee before he 
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has acquired a presoriptive title (p), but not in the interval after the acquisition of that 
title and before the end of the term (q). Nor can the lessor eject the lessee before the 
expiry of the term, if he has recognized him as lessee of the land encroached upon (1). 


Clause (c)—Destruction.—This clause is a departure from the English law. The 
clause overrides clause (m) and there is no duty to repair or restore if the property wani 
is destroyed by fire not caused by the negligence of the lessee (8). 


English Law.—Under English law the lessee takes the premises subject to events 
which may subsequently depreciate its value. This is because that law is reluctant to 
imply covenants (¢), and expects parties to provide for future contingencies by express 
agreement. So in the absence of an express covenant a tenant continues to pay rent 
even though the premises are subsequently destroyed by fire (u) or seized by an alien 
enemy (v); and even when there is an express covenant the accident must be strictly 
within its terms (w). In the recent case of Cricklewood Property and Investment Trust 
v. Leighton’s Investment Trust (æ) Lord Russell & Lord Goddard expressed the view that the 
doctrine of frustration could never apply to put an end to a lease, while Viscount Simon, L. 
C. and Lord Wright thoughé it might in certain circumstances apply to a lease and Lord 
Porter did not think it necessary to express any opinion on the point in the circumstances 
of that case. It is a moot point whether the doctrine of frustgation can be applied to a lease 
in India. According to one view the doctrine of frustratién is said to be based on the 
theory of an implied term in the contract and a question may arise whether the opening 


words of this section let in the doctrine of frustration in the case of a lease in India. 
(a 


Clause (e)—Applies.— This clause gives the lessee the option of avoiding the lease by 


motice if the premises are rendered substantially and permanently unfit for the purposes 


for which they were let by any of the events described. The clause was applied and the 
lessee was allowed to avoid the lease when coffee plants (y), and godowns (z) were destreyed 
by fire during the term of the lease. The Madras High Court doubted whether the 
clause applied when the property leased was flooded with sea water (a). This was on 
a statement of law in Bacon’s Abridgement (b); but it is submitted that that statement 
is obsolete, for in Monk v. Cooper (c) the Court referred to the old case of Paradine v. 
Jane (d) where it is said “ though the land, be surrounded or gained by the sea, or made 
barren by wildfire, yet the lessor shall have his whole rent.“ 6 


Clause (e) — Does not apply.—The clause was held not to apply when a house was 
damaged by earthquake so as to need repair but which was not in danger of collapsing (e). 
The clause did not apply when a godown was destroyed by fire caused by the negligence 
of the lessee’s watchman (f). Nor wil! the clause assist a lessee of salt pans who is 
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prevented from manufacturing salt by labour trouble (g). The clause does not also apply 


where the parties have specifically provided for the payment of rent in the contingency 
contemplated by this clause (A). si 


Rent.— The notice avoiding the lease takes effect immediately on service and sec. 106 
has no application (i). Rent is apportioned and the lessee is liable for rent up to the 
date of his notice. But if the lessee does not give vacant possession, he will be liable 
for rent on an implied tenancy by holding over (j). 


This clause was referred to in a Lahore case ( k) where a Cantonment market was 
blown down after the Cantonment Authority had granted license for the sale of vegetables 
for three years. The Transfer of Property Act applies in cantonments and the Court in 
one passage of the judgment treated the license as a lease which the lessee had omjtted to 
avoid under sec. 108 (e). Another part of the judgment treated the license as an agree- 
ment and suggested that the abandonment of the premises amounted to rescission, The 
Court omitted to notice that if the document was a lease registration was necessary and 
the terms of the lease could not be proved. The case seems to have been one of a license 
revoked by the destruction of the premises and thercafter renewed by permission to set 
in other premises. 


Clause (f)— Lessor nat liable to repalr.— The lessor is under no liability to repair 
in the absence of an express contract making him liable (I). Indeed, seo. 108 (m) implies 
that the liability is that of the lessee (m). The law is the same in England, for that law 
implies no covenant by the landlord to dz repairs of any kind either at the commencement 
of the tenancy (n) or during the term (o). Nor does it make any difference that the 
tenant has covenanted to repair # fair wear and tear excepted'’ (p), or given the 
landlord notice that the premises are in a dangerous condition (q). Indeed, in the 
abgence of an express stipulation, the lessor's entry for the purpose of repairs would 
be a trespass (r). 


Lessor’s covenant to repair.—-The words in the section “any repairs which he 
is bound to make to the property refer to an express covenant to repair. The onus 
of proving such express covenant is on the lessee (s). If the lessor commits a 
breach of his gxpress covenant the lessce is not entitled to terminate the tenancy ; 
for the section gives him the right after notice to the lessor, to do the repairs himself 
and deduct the amount from the rent (t). The lessor's covenant to repair and the lessee’s 
covenant to pay the rent are independent covenants (u). 


A lessor's covenant to repair is construed on the same principles as the lessee’s 
covenant to repair (v); and does not extend to giving the lessee a different thing 
from that which he took at the beginning of the tenancy (w). A covenant to repair 
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external parts of a house has been construed to apply to a wall left without proper 
support by reason of the demolition of an adjoining house under a local statute (z). 
Where the lessor of shop premises forming part of the lessor’s building which contained 
a theatre and a rehearsal room covenanted to keep the exterior of the demised premises in 
good and tenantable repair and condition and owing to a severe frost and not to any default 
of the lessor certain sprinklers for discharging water in case of fire fitted in the rehearsal 
room and extending to the demised shop burst and damaged the lessee’s goods, it was held 
that there had been no breach of the covenant (y). Where an under-lease contained a co- 
venant by the sub-lessor to keep the outside walls and roofs in good and tenantable repair 
as and so far only as is required to be done by them under the head lease and by the head 
lease the lessee (the predecessor in title to the sub-lessor) covenanted to keep the premises 
‘tin good and tenantable repair (destruction or damage by fire and fair wear and tear 
exceptéd)’’, it has heen held that the exception includes damage to the outside walls and 
roofs caused by natural agencies such as rain, wind and decay and also consequential 
damage to the interior of the house (z). A covenant by a lessor to repair is construed in 
English law as a covenant to repair upon notice (a), and this is also the effect of the section 
in this Act. The law in England requires the tenant to give notice to the landlord 
of latent as well as patent defticts whether or not the landlord has means of access, otherwise 
no responsibility attacher to the landlord in respect of the covenant to repair (b); but notice 
is dispensed with if the landlord is in possession of the defective part and has the 
same means of knowledge as the tenant (c). But under this section notice is always 


necessary. 


The lessor's covenant to repair overrides ‘the covendat for quiet enjoyment and 
gives the lessor a right of entry for a reasonable time to perform his covenant (d). The 
Cieaning of a flue comes within the expression “‘ executing repairs °’ and entitles the lessor 
to enter upon the demised premises under covenant of the lessee to permit the lessor to 
enter upon the demised premises for “ executing repairs (e). s 


Breach of express covenant.—The lessor is liable for injury caused to the lessee 
by breach of an express covenant to repair but not for injuries caused to tho lessee’s 
wife (f) or children or other inmates, for they are not parties to the contract and ho 
owes them no duty. But this rule does not apply where the lessor is in occupation of 
that part of the building where the defeot occurs (g). : 


The occupier and not the owner is prima facie liable for damage for nuisance on the 
demised premises, or for injury to third persons or to adjoining property due to the house 
being in a dilapidated condition (4). Byt the lessor may be liable if the house was in a 
defective condition when it was let, or if he has committed a breach of his covenant to 
repair, and injury is caused to a neighbouring owner (6) or to a passer-by (j); for 
according to the maxim sic utere tuo ut alienum non laedas, the owner owes a duty to his 
hheighbour whether the neighbour’s title is of property or of passage (k). 
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Illustration. 


A's assignor leased a Port Trust godown to B for a term of five years be 
on the lst May 1911. On the 15th April 1912 the assignor assigned the 5 ae 8. 106(s)(h) 
lease to A, At the time of the assignment the godown was inspected by the Port Trust 
officials and found to be in good order. On the 19th February 1915 a wall of the godown 
collapsed and damaged the wall of the adjoining godown of C. C sued A and B for . Prt 


Held that A was not liable as the godown was in good condition when let. But that the 


rae = was liable: Bai Monghibai v. Dongersey (1917) 19 Bom. L.R. 887, 43 


Remedies of the lessee.—The lessee has the right by this section to do the repairs 
himself, in case of the lessor’s default after reasonable notice; but he is not entitled 
to terminate the tenancy by reason of the lessor's default and to quit (7), unfess the 
performance of the covenant has been made a condition of the continuance of the 
lease (m). The lessee may deduct the cost of repairs with interest from the rent. A 
covenant hy the tenant to pay the rent without deduction docs not exclude the tenant’s 
right to make this deduction (n). |, 

9 

Clause (g)—Payments made on behalf of lessor. If the lessee makes a payment 
which the lessor is bound to make, and which if not made is recoverable from the 
lessee or from the land, ‘the Jessee is a person interested in the payment and is 
therefore entitled to be reimbursed. This is enacted in sec. 69 of the Contract Act, 
and the illustration to that section is that of a payment made by a tenant of land 
revenue payable by the zemindar in order to prevent the sale of his holding. So 
a patnidar is entitled to recover land revenue due by his superior landlord and 
paid by him to avoid the risk to His holding (o). If the lessor's mortgagee obtains 44 
decree for the sale of the property leased, and the lesaee pays the decretal amount and 
stops the sale, the lessee is entitled to recover the amount so paid under this section (v). 
But a payment which the lessor is not bound by law to make is not within the 
section (g). 


Payments under this section may be Government assessment or ground rent or 
rates and taxes payable by the landlord. Tho lessee reimburses himself either by 
deducting the gmount paid with interest from the rent or aliunde, e.g., by counterclaim 
to the lessor’s suit for rent. The operation of this clause may, however, be excluded by 
special stipulation in that behalf. By an express condition in the contract, a lessee may 
undertake to pay all taxes and dues, such as the urban immoveable property tax or riot 
tax in Bombay (r). 


A tenant is entitled to a similar deduction in England, unless there is a stipulation 
in the lease to the contrary (s). English cases limit the right of deduction to the next 
payment of rent (t). This is because payment of the landlord's tax operates as a payment, 
pro tanto of rent, and if the tenant pays the next rent in full he is considered to have 
made a voluntary payment of the balance to the landlord. 

è 


Clause (h)—Fixtures.- -This clause refers to the lessee’s right fo remove fixtures. 
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Amendment.— This sub-section has been amended by the insertion of the words 
“ even after the determination of the lease °” to settle a conflict of decisions referred to in 
Angammal v. Aslami Sahib (u) as to whether a lessee is entitled to an allowance of a 
reasonable time after the determination of the lease for the removal of his fixtures. A 
further amendment by the words whilst he is n possession of the property leased and 
not afterwards fixes definitely the time during which the right may be exercised. The 
amendment introduces no new principle but limits and defines the tenant’s right to remove 


_, as one to be exercised during the term and negatives any right to remove when the 


tenant is not in possession (v). If he once quits possession, he may not return and the 
fixtures become the property of the lessor. 


All things which he has attached to the earth.—The phrase attached to 
the earth has been explained in a note under sec. 3, and includes trees, shrubs, buildings 
and machinery. The lessee’s right does not depend upon the maxim of English law 
quicquid plantatur solo, solo cedit, but on the common law of India as stated in Poramanick’s 
case (w) which this section follows. In that case a Full Bench of the Calcutta High 
Court said We think it should be laid down as a general rule that, if he who makes the 
improvement is not a mere trespasser, but is in 5 under any bona fide title or claim 
of title, he is entitled either to remove the materials, restoring the land to the state in which 


it was before the improvement was made, or to obtain compensation for the value of 


the building if it is allowed to remain for the benefit of fhe owner of the soil—the 
optio dr taking the building, or allowing the removal of the material, remaining with 
the owner of the land in those cases in which the building is not taken down by the 
builder during the continuance of any estate he {aay possesg.”’ 


« The English law allows a tenant to remove fixtures such as can be removed without 
causing serious damage to the structure, but under this section the lessee may remove 
anything he has attached provided he leaves the property in the state in which ae 
received it. 


The right to remove the buildings negatives the right to compensation (z). The 
option is with the lessor either to take the building on paying compensation, or if he is 
unwilling to pay compensation to allow the lessee to remove the building (y). If there 
is nothing to remove, as when the tenants have sunk a well in the property, there is no 
right to compensation (2). But if the land and buildings are acquised under the 
Land Acquisition Act during the term, the lessee will be entitled to compensation for 
the buildings he has erected (a). The principle of the section was applied when a lease 
proved to be invalid and the tenant was allowed to remove a building he had erected (b). 
A contrary view has been held by the Patna High Court in Darbari v. Ranigunj Coal 
Association (c). It was held in that case that where a landlord contracts to grant per- 
manent rights, but no valid lease was executed as required by sec. 107, the tenant became a 
monthly tenant under sec. 106 and his rights as regards structures was as provided in sec. 
408 (h) and he was not entitled to compensation for the structures, though such structures 
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may have been erected on the faith of the alleged right, for equitable principles could not 
override the operation of sec. 108 (h). 


The. section is subject to a contract to the contrary and has no application if 
there is special stipulation in the lease as to the lessee's right of removal and of 
compensation (d). 


Trees.—Trees are part of the land, and the right of the tenant to cut them down 
depends upon custom and the terms of tho lease (¢). The question generally arisea in 
agricultural tenancies which aro outside the scope of this Act. The tenant's rights vary 
in different provinces according to local usnges and local Acta. In Bengal the tenant’s 
right has varied at different times. Before the Bengal Tenancy Act 8 of 1885, the 
tenant had the right to enjoy the benefit of trees on his holding but not to cut them down, 
unless they had been planted by himself (f). After the Bengal Tenancy Act his right 
was enlarged, and he had the right to fell trees which were on the land when it was leased 
to him, unless the landlord could prove a custom prohibiting him from doing so (g); 
but the trees when felled were the property of the landlord (i), unless they had been planted 
by the tenant himself or his predecessor (i). The Allahabad High Court has held that a 
tenant at fixed rates has rights of ownership and that the trkes belong to him (j), yet an 
occupancy tenant has only the right to enjoy the trees so long as his tenure lasta (k) and is 


not entitled even to trees Which he has planted himself (). The Bombay and Madras 


High Courts recognize the right of a permanent tenant to trees planted by himself (m): 
So also the Calcutta High Court when the tenancy has come into existence after the 
Transfer of Property Act (n). s 


The lessor cannot cuf down trees that belong to him during the continuance of the 
term unless he has reserved a right of re-entry for that purpose (0), for his entry would b8 
a trespass (p). But if the trees are ex pressly exempted from the demise, such exemption 
world probably carry with it the incidental right of re-entry for removal (). In the 
absence of special custom to the contrary, the principle underlying sec. 108 can be invoked 
in the case of agricultural leases. Such a lessee is not entitled to claim the timber of trees 
which have spontaneously grown on the land (r). 


Clause (1)—Crops.— When the lease is of uncertain duration and the lessee's interest 
is determined qtherwise than by his fault, the lessee is entitled to the benefit of all crops 


growing on the land and planted or sown by him. 
Leases of uncertain duration are the leases referred to in sec. 111 (b), (e) and (h), 


as for instance leases from year to year terminable by notica to quit, or leases granted 
by a tenant for life which determine on the death,of the grantor. A tenancy determined 
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568, (29) A.C. 330 (o) Kamalkrishna Sanyal v. Madhusudan 


Chaudhuri (1030) 57 Cal. 344, 123 1. C. 
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edar Nath v. Gerinda (1020) 32 Cal. See Barker v. Barker (1820) 3 C. & P. 567; 
. the co 28 P) Vea v. Wylie (1824) 3 B. & C. 538. 
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by forfeiture is determined by the lessee’s fault, for although forfeiture is the election of 
the lessor yet it is the fault of the lessee which has led to the determination of the lease (a). 


As ancillary to the right to remove growing crops the lessee has the right of free 
ingress to and egress from the property in order to carry them away, for “ when the 
law doth give anything to one, it giveth impliedly whatsoever is necessary for the taking 
and enjoying of the same (t).“ | 


The right under this section is similar to that given by sec. 51 to a bona fide transferee 
who has sown crops and is evicted by a person having a better title. 


A similar right is reserved by the common law of England in regard to emblements 
grown by a tenant from year to year whose tenancy is determined by no fault of his. 
This s8ction has therefore been described as representing the common law of India (u). 


The English common law right has been to a great extent superseded by statute, for 
the Landlord and Tenant Act, 1851 (14 & 15 Vict. c. 25) sec. 1 substitutes for the right 
to emblements the right to hold till the expiration of the current year of the tenancy. 


€ 
The section does not apply directly to agricultural tenancies but the principle would 
no doubt be applied. Various local Acts safeguard the evicted tenant’s right to their crops. 


Clause (j)—Assignment.—In English law a tenant, ban, as an ordinary incident 
of the estate granted to him, both assign his term and create sub-tenancies (v). Except 
as to some non-transferable agricultural tenancies, this has been the law in India both 
before and after the Act (w). The clause does dot apply to tenancies of homestead land 
in Bengal created before the passing of the Act, and these are not transferable except 
by custom (z). The clause refers to assignments fat are absolute and to assignments 
by way of mortgage and sublease. 


Absolute assignments.—Absolute assignments are assignments of the whole 
interest of the lessee. Such an assignment creates privity of estate between the lessor 
and the assignee, and the assignee becomes liable to the lessor on covenants running 
with the land including the covenant to pay rent ()). But this liability does not extend to 
pay interest on the arrears of rent (z). 


In English law a sublease for the whole residue of the lessee’s term operates as an 
absolute assignment of the lease (a). So does a sublease for a term exceeding that of the 
head lease (b). The Privy Council has pointed out that this is not the law in India and 
that a sublease for the whole of the unexpired term does not operate otherwise than as a 
sublease (c). 


(8) Davis v. Eyton (1830) 7 Bing. 154. v. Abdul Rasid (1924) 30 Cal. L.J. 585, 

(t) Co. Litt. 55b. , 84 I.C. 28, (24) A.C. 1012; Sarada Kanta 

(u) Narayanan v. Krishna Patier (1914) 26 v. Nabin Chandra (1927) 54 Cal. 333, 07 
Mad. L. J. 348, 22 I. C. 515. I. C. 817, (27) A. C. 39. 

(v) Doe d. Mitchinson v. Carter (1798) 8 Term. (y) Walker v. Reeves (1781) 2 Doug. 455, 461: 
Rep. 57, 60; Church v. Brown (1808) 15 Williams v. Bosanquet (1819) 1 Brod. apd 
Ves. 258, 264. Bing. 238; Monica Kitheria Saldhana 

(w) Ved 1 C. 22, v. Kulandapuri (1871) A Subraya Hebbara (1907) 30 Mad. 410; 
5 Mad. . 227, 247; Doorga Pershad amala Nayak v. Ranga Rau (1861) 1 
v. Brindabun (1871) 15 W.R. 274: Banee Mad. H.C. 24; Ram Kinkar v. Satya 
(4871 12 NY. Ag ee 1 Charan (1939) A. PC. 14. 

i R. ; Ris Va (z) Virabhadraya v. Basangowda (1940) A. K. 

Krishna Kamini (1910) 87 Cal. 377, 388, R. 270. 
5 16 500 Jy i Prasad v. Har Brasa a oie a 828, 42 Bom. L 
(aD AA. 17 85 0 J. 567, 139 I. C. 346, (a) Beardman v. Filson (186%) 4 1 vis 

(a) Hari Nath v. Raj Chandra (1807) 2 Cal. W. N. Bryant v. Hancock (1898) 1 Q.B. 716. 
122; Hanuman Prasad v. Deo Charan (b) Milmo v. Carreras (1946) 1 K. B. 806. 
(1908) 7 Cal. L.J. 309; Madhu Sudan v. (e) Hunsraj v. Bejo Bal Seal (1930) 57 Cal. 
Kamini (1905) 32 Cal. 1023; Umar Kanta 1176, 57 I.A. 110, 122 T.C. 20, (80) A. 1, 
v. Kusan (1914) z 118 3 59; Ram Kinkar v. Satya Charan ue 
v. na Kumari . C. : A. M. 14; Nanjappa v. Na Swarr 
Anala Mohan v. Gobinda Chandra ez (1940) A.M. 41 761040) 1 M. L.. 200. 


20 Cal, WN. 722, 33 I. C. 565; Safar Ali 51 M. L. W. 258, (1040) M. W. N. 266. 
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Assignment by way of mortgage or sublease.— An Indian mortgage is 
not as a rule an absolute assignment and does not create privity of estate between the 
lessor and the mortgagee (d); though, of course, the mortgagee of the term when he 
forecloses stands in the shoes of the lesses (e). It has been held that a privity of estate 
is created where the usufructuary mortgagee pays rent to tho lessor who accepts it (f) 
but this does not seem to be consistent with the decision of the Privy Council in Ram 
Kinkar Banerjee s case (infra). As pointed out by the Priv y Council in a later oase (g) even 
after a mortgage the lessor retains certain interest. The mortgagee cannot be liable 
to the lessor for the whole of the rents and covenants and cannot be liable for any part 
of jt without apportionment even if he takes possession. In such circumstances if the 
mortgagee in possession pays the whole rent to the lessor he may be regarded as doing 
so on behalf of the lessor and such payment will not by itself create a privity of satate 
between the lessor and the mortgagee. Nor will taking of possession by the mortgagee 
create such privity. An English mortgage is in form an absolute assignment, and when 
a mortgage in India took this form it was thought that it mado the mortgagee of the term 
liable by privity of estate to the lessor. This rule was laid down by Wallis, C.J., in T'he- 
thalan v. The Eralpad Rajah (h). The same view was adoptcy by Rankin C. J., in Bengal 
National Bank v. Janakinath Roy (i). This was, however, doubted by Mukerji J., in the 
undernoted case (j). There was thus a conflict of decisions as to whether an English 
mortgage by a lessee of his lehsehold interest operated as an absolute assignment so as 
to create a privity of Estate with the lessor. This conflict has now been set at reat by the 
decision of the Judicial Committee in Ram Kinkar v. Satya Charan (k) in which it bas 
been held that a mortgagor in*India, when he assigns his interest under a lease to a 
mortgagee, does not under any of the forms of mortgage specified in sec. 68 transfer an 


absolute interest and consequently the mortgagee is not liable by privity of estate for” 


the burdens of the lease. 


e 

As an English mortgage in England vests the whole legal interest in the mortyagec 
and creates privity of estate between the mortgagee of the term and the lessor (I), it has 
long been the practice of English conveyancers to make the assignment to the mortgagee 
by sub-demise to prevent the mortgagee being liable for rent (m). But privity of estate 
is not created by an equitable assignment whether by way of agreement (n), or by equitable 
mortgage by depbsit of title deeds (o). 


A sublease is an assignment of a lesser term and accordingly there is no privity 
of estate between the lessor and the sublessee ip), and this is so in Indian law although 


d) Thethalan v. The Eralzad Rajah (1917) 40 (5 (1930) A. PC., 14, 66 I.A. 50. See also 
A Mad. 1111, 40 10 841, eilen in Jagadamba Loan Co. v. Shivaprasad (1041) 


Keshavlal v. Maganlal (1934) 58 Bom. 327, A. PC. 36, 68 I. A. 67. 
36 Bom. L. R. 107, 148010. 308 (34) A.B. () Williama v. Bosanguet (1810) 1 Brod. 4 


134 (but doubting the application of the Ring. 238; Stone v. Evans (1706) Peake. 


; Add. Cas. 94; Haig v. Homan (1880) 8 
doctrine of privity of estate in India) | Aue NS) 800; Shio Prasad Y. 8 
(e) Mae Naghten v. Bheekaree Singh (1878) 2 | Smith (1038) 17 Pat. 499, 180 I. C. 292, 

* Cal. L. R. 323. N (1989) A. P. 146 (cannot now be regarded 
. as correct in view the decision in 

(f) Girendra Narayan v. Ganga Narayan (1938) Ramkinan’s cane and Yagadamba's case). 


A.A. 167, (1938) All. 288 (1038) A. L. J. 
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1 (o) Moores v. Choat (1880) 8 Bim. 608. 
(A) (1017) 400 lad. 1111, 40 I.C. 841, discussing Halford v. Hatch (1779) 1 Doug. 183 ; South 


Kunhanujan v. Anjelu (1894) 17 Mad. 296 (p) a 
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10 Cal. 443. % 631; MacKusick v. Carmie (1917) 
i pakah l K.B. 581: Akhoy Kumar Chatterjee v. 
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the sublease is for the whole residue of the term (g). A sublease which specifies no term 
is construed as one for the whole residue of the term (r). 


Liability of the lessee after the transfer.—The section expressly enacts 
that the lessee by transferring the whole or part of his interest does not absolve himself 
from his contractual liabilities to the lessor (s). Notice to the lessor of the transfer does 
not affect the liability (t). The original lessee is liable on his covenant, i. e., by privity of 
contract and the assignee is liable by privity of estate. There is no inconsistency between 
the liability of the two (u). The word only shows that mere transfer does not absolve 
the lessee and that the transfer coupled with other circumstances may do so. Thus the 
liability of the lessee ceases when the lessor releases the lessee. The release may be 
expregs or implied. The facts that the lessor served a notice on the assignee determining 
the lease that the lessor filed a suit against the assignee describing the latter as lessee in 
the plaint and recovered judgment which, however, remained unsatisfied, have been held, 
in the last mentioned Bombay Case, not to be enough to justify an inference that the lessor 
had released the lessee. In James Smith & Song (Norwood) Ltd. v. Goodman (v) certain 
premises were demised to g limited company for a term. The lessee Company with the 
consent of the lessor assigned the lease to an individual. The lessee Company then went 
into voluntary liquidation and the defendant was appointed the liquidator. The assignee 
of the lease paid rent for some quarters and assigned the leaga to another limited Company. 
This assignee Company became hopelessly insolvent and was unable to pay any rent. 
In the meantime the defendant as liquidator distributed the assets of the lessee Company 
without making any provision for payment of future rent under the lease. It was held 
that the liability of the lessee Company was one which ought to have been admitted to 

proof by the liquidator and that he committed breach of his duty under sec. 247 of 
the Companies Act 1929 to pay or provide for the liabilities of the Company and to have 
the value of the contingent liability ascertained and was, therefore, liable in damages 
to the lessors. 


Privity of estate.—In early times the action of debt for rent in England was 
proprietary (w). The idea of a personal obligation played a very small part in the relation 
of landlord and tenant; and the landlord who demanded a rent in arrear was not 
seeking to enforce a contract, but was seeking to recover a thing (x). Th» result was that 
under the old system of pleading the lessor, in the absence of an express covenant, could 
not maintain an action for debt against the lessee for rent accruing due after an assignment 
of the term, for in the language of the old cases—“‘ the land was debtor ’’ (y). Hence 
in Walker's case (z) it was said that, as the land was liable, the assignee, who had the land, 
was liable for the rent. The Judges said—“ For if the lessee grants over all his interest, 
the lessor may have an action of debt against the assignee, with whom there was no con- 
tract by deed. But for asmuch as the rent issues out of the land the assignee who hath 


(a) Hunsraj v. Bejoy Lal Seat (1980) 57 Cal. Satya Niranjan v. Sarajudala Debi (1980) 
a 57 74. 110, 122 16. 20, (80) A. PC. 58 Cal. WK 8665, 127 IC. 740, (80) 
PC. 13. 
(r) H pieh CMa Roy v. Sree Kalee (1874) (u) Bombay Municipal Corporation v. Vasantlal 
22 W.R. 274 (1088) A.B. 360, (1988) Bom. 471, 40 
(3) Eaton y. 3 (1780) 2 Doug. 458, 4509 pela’ Kasia Ray (1042) Saradindu 
nini y 
Pee ee UT) Raja Dur Rep. 94 | 46 Kuna Ka 708, 202 . C. 683. 
greoi n Kia T e oso tc. si 7 
708 5 Om. E | 
J.C. 79, (25) A.B. 380; Akrurmani v. (u) Pollock and Maitland History of rue 
Madhab Chandra (1918) 47 LC. 800; Ip : 127 
‘ Manmatha Nath v. Nalinaksha Rai (1925) (xz) Pollock and Maitlatid, supra Vol. II. p. 
. A.C. eee (y) Foa ‘The Law of Landlord and raat 
Sasi Bhushun v. Tara Lal MBOH) 22 Opl. Sth Ed., p. 188 ; Mills v. Auriol 17 
494; PManpatha Nath v. Balaichandra Hy. Bl. 438. 


(1024) 70 I.C. 411, (24) A.C. 359; Raja () (1587) 3 Co. Rep, 22a, 22b. 
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the land, and is privy in estate is a debtor in respect of tho land. This 
first oase in which the phrase privity of estate is used and it expresses the idea that as 
the land is liable, the person who has the land must be liable, Subsequently when the 
personal and contractual nature of the action for debt was recognized it became necessary 
to explain how a person who was not party or privy to the contract could be made liable. 
This difficulty was got over by applying the principle that the assignee who takes the whole 
interest of the lessee in the land takes it subject to the burdens (a). As between himself 
and the lessor the assignee stands in the place of the lessee, acquiring his rights and being 
subject to his liabilities, and in fact becomes a tenant (b). This principle was expressed 
by reverting to the words used in Walker's case and it was said that there was privity of 
estate between the lessor and the assignee of the whole term (c). In the case of a sublease 
the suhlessee becomes a tenant of the lessce and does not stand in the lessec's place. 
Therefore there is neither privity of estate nor privity of contract between the hen lessor 
and the sublessee and a sublessee is not liable for rent nor on the covenants in the head 
lease to the headlessor (d). s 


is probably the 


The doctrine of privity of estate has been appliod in India in casos roforred to in the 
next paragraph. But in Keshavalal v. Maganlal (e) Beaumont, C.J., doubted whether 
the doctrine could be applied in India, because the lessee in India has no ostato and because 
there is no reversion in the pase of a perpetual lease. Tho word “estato” originally 
referred to the feudal tenure under which all real property was held for somo estate under 
the Crown. It first meant personal status, and then status in relation to land, and now 
means simply the interest of a tenant in his land. In this senso it applies to tho interest 
of a lessee in Indian law, for the lessee is recognized as having an interest in seo. 108 (c) 
and seo. 108 (j). Then as to revorsion it is truo that in English law a loase in porpetuity 
would operate as a grant in fee simple and there would be no roversion. But in Indian 
law there is a reversion, for as Sir Lawrence Jenkins said-—‘‘ A man who boing owner 
of land grants a lease in perpetuity carves a subordinate interest out of his own and 
does not annihilate his own interest (f).“ It scoms thorofore that Beaumont, C. J., 
referred to privity of estate in the strictest sense of English law, that is tho relationship 
between a legal term and a legal estate in revorsion. Tho phraxo “‘ privity of ostate” 
when applied in India cannot carry precisely tho same implication as in English law, 
since the common law of England attachod very special results to the relationship batween 
the tenant of a Igal term and the owner of a legal vstate in reversion, which differed in 
many respects from the relationship between a tonant and a landlord who had no lega? 
reversion. But if the expression is used with reference to the rolationship of landlord 
and tenant, there seems no reason why the principle underlying the doctrine, viz., that 
the assignee who takes the whole intercst of th» lessor should tako it subject to the 
burden, should not apply in India. 


Liability of assignee to the lessor.—Tho doctrino of privity of ostato has been 
applied in India, and in India also the liability of the assignee of the term to the lessor is 
founded upon privity of estate. An absoluto assignee is liable by privity of estate to tho 
leasor for rent (g), and on all covengnts running with the land. There jp neither privity 
of estate nor privity of contract between the head lossor and the sublessee or mortgagee 
J ²mꝝm ai ĩðĩâ vd abad 


— bets Ama 


(a) Walker v. Reeve (1782) 2 Doug. 461 note at |? (e) (1934) 58 Bom. 327, 36 Bom. I. . II. 197, 148 
p. ( 


62; Lucas v. Comerford (1790) 8 Ves. I. C. 493, (34) A.B. 134. 
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(b) Willian® v. Bosanquet (1829) 1 Brod. & 24 Cal. 440 approved by the Privy Counc 
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S. 108 (j) and therefore the sublessee or mortgagee is not liable for rent nor on covenants in the head 


lease to the head lessor (A). 
The respective liabilities may be expressed in a table as follows :— 
Lessor 
Lessee .. ' Absolute assignee. 
Liable to lessor by privity of Liable to lessor by 


contract and privity of estate privity of estate. 


Sublessee and Morigagee. ; 
e Not liable to lessor as there is | 
no privity of estate or of contract. 


The lessor can therefore enforce payment of rent from the lessee by privity of contract ; 
and also from the assignee of the lessee by privity of estate. But ho can only have 
execution against one (i). 


The lessee ceases to be liable and the privity of contract is extinguished when the 
lessor accepts rent from the assignee or otherwise recognizer him as his tenant (q) in 
circumstances implying that the lessor has released the lese. Mere acceptance of rent 
from the assignee by itself, it is submitted, is not enough to release the lessec (see cases under 
footnote (t) (u) and (v) supra). But there is no such recognition when the assignee pays 


the rent not as assignee but as the agent of the lessee (b).“ 


e The liability of the assignee is founded upon frivity of estate, and it therefore con- 
tinues only so long as his estate lasts and he is only liable for rent due and for breaches 
of covenant incurred during his time (l). For this purpose the rent will be apportioned,(m), 
As the liability rests upon privity of estate it ceases when the assignee makes a 
reassignment (7). 


Illustration. 


A leases a house to B for a term of 9 years commencing on the 1st January 1900. 
B on the lst January 1901 assigns the lease to C. O on the Ist July 1901 assigns the 
lease to D. B is liable by privity of contract to 4 for the rent of the years 1900 and 
1901. O is liable to A by privity of estate for the rent of the first half year of 1901. D 
is liable to A by privity of estate for the rent of the second half year of 1901. 


But if there be a special covenant by the assignee to pay the rent as there was in J, 
Lyons & Co. Lid. v. Knowles (o) the liability of the assignee continues even after assignment 
by him. Further a covenant by the assignee with the lessee to pay the rent is not a mere 
(A) Thethalan v. The Eralpad Rajah (1917) 


40 Mad. 1111, 40 I. C. 841; Timmappa 
v. Rama Venkanna (1897) 21 Bom. 811; v. Vasandlal 


Rajah (1917) 40 Mad, 1111, 1118, 40 
5 C. 841; Bombay Municipal Corporation 
» supra and Saradindu V. 


Amey Ku r ' Chatterjee ag Akman Molla kunja Kamini Ray see supra. 
(k) Dighbijoy Roy v. Shaikh Ata 1 (1912) 
Sitara aharaj v. Narayan (1922) 56 17 Cal. WN 186, 18 LC. 1 


m ra 
I. C. 268, (22) A. N. 224; Jetha Nand v. 
Udho Das (1931) 181 I. 1 . 3 L. 


(i) Chancellor v. Poole (1781) 2 ae K.B. 
614; Syed Natoabali v. M 


104. Paul v. 3 (1828) 8 B. & C. 486; 


(1944) A. N. 141; Rum Kinkar v. Satya hta v. Gadadhar Rai (1910) 37 Cal. 
Charen 1939) A. PC. 14 adamba Loan 688, 7 I. C. 198; Palin®Behari v. Ram 
Co. v. Shivaprasad doa) „PC. 36. Ranjan (1944) A. C. 219; Saradindu v. 


4 nhan y. Anjelu (1894) 17 Mad. 296: 
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covenant of indemnity but is an absolute covenant the benefit of which may be assigned 


by the lessee to the lessor who may suo upon it although the assignee ia no longer 
possessed of the rent (p). 


The assignee can determine his liability even though the second assignee be a man 
of straw (7), provided of course the assignment is not fraudulent or colourable (r). 


The liability of the assignee doos not depend upon possession (a), for more possession 
does not render a man liablo for rent if there has not been a completo assignment (t). 
The contrary decision in a Bombay case (u) is based ona misreading of the English authori- 
ties as shown in the judgment of Wallis, O.J., in Thethalan v. Eralpad Rajah (v). The 
assignee is liablo for rent from the date of the assignment. and not from tho date of taking 
possession (w). 


Liability of assignees of part of the demised premises to the lessor:—The 
question of the liability of assigneos of parts of the demised premises to the lessor for the 
whole rent was referred to but not decided in a rocont English case (x), whore one of such 
assignees had under a threat of distress paid the whole rent and claimed contribution from 
the other assignee. The question of #»portionment of rent or other covenant in the case 
of the assignment of a part of the demised premises by tho loste is not froo from difficulty. 
In one case the Patna High Court has taken tho view, with somo doubt that in such a 
case the lessor is entitled to Sie the assignee for the whole rent and tho assignee is liable 
jointly and severally with the lessve for the entire rent (y). Ina later carne the samo High 
Court has held that if the assignee of a part is in separate possession of that part, he is 
liable only for proportionate part of theérent (z). 


As between the léssee ang absolute assignee.—The primary liability to 
the lessor being that of the assignee who has tho property, the liability of the lessee has 
been said to be that of a surety for the assignee (a). So if the lesseo has had to pay 
rent accruing during the period of the assignment (b) or damages for breach of covenant 
during the holding of the assignee (c), he can recover from the assignoo. It is usual to 
express this liability in a covonant for indemnity, and when so oxprossed it is a con- 
tractual liability which the assigneo cannot get rid of by reassignment (d). In the case 
of a sublease of the property which is subject to a maintenance chargo and the sublease 
contains a covenant for quite enjoyment, on the sublessor failing to pay the maintenance 
charge, the sub2ssee is entitled to pay the same in order to secure quiet enjoyment of 
the property and to recover the same from the sublessor (e). 


Covenants running with the land.— The liability of the assignee is on 
covenants running with tho land. This expression has been explained in the note 
under sec. 40 and again in the noto under sec? 108 (c). Those are covenants which 
directly concern the land demised (f) or which affect the nature and quality of the land (g). 


Bengal National Bank v. Janaki (1927) bte 


(p) Butter Estates Company v. Bean (1942) 1 K. B. 159 (1017) 40 Mad. 1111, 40 1. C. 841. 
1 we 


lor v. 8 Bos. & P. 21. Cal. 813, 104 1. C. 484, (27) A.C, 726. 

( Pag v. Dobte (4880) 3 V. 4 C. (Ex) 96. (z) Witham v. Bullock (1030) 2 K. fl. 61, 

3 Walker v. Reeve (1781) 2 Doug. 461; Williams (/ Jyoti Prasad Singh v. Sedden (1940) 19 
v. Bosanquet (1819) 1 Brod. & Ming. 248 ; Pat. 433, 192 l. C. 17 (1940) A.P. 516. 
overruling on this point Zuton v. Jar iiei (2) 1 Devi v. Bto Kristo Ray (1044) 

. 455; nhi Sou v. ALutiote T. 129. 
Cath (10120 38 Mad. 3, 17 LC. 033; (a) Wolveridge v. Steward (1883) 1 Cr. & M. 644. 
Thethalan v. The Eralpad Raja, supra ; % Wolveridge v. Steward, supra. , 
Srimanavedan v. Anjela (1908) 3 Mad. (e) Pepin v. Chunder Seekur (1880) 5 Cal. 811: 
L.J. 202; Monica Kitheria Saldanha v. oule v. Garratt (1870) L. K. 5 Exch. 
Subr@ya Hebbara (1007) 30 Mai. 410; 132 affirmed 7 a: i 9. Burnett v. 
dissenting from Kamala Nayak v. Ranga Lynch (1826) 5 B. & 41 8 ‘DowL 400 
(1864) 1 Mad. H.O. 24 and McNaghten (d) Harris v. Goodwyn (1841) 9 Dowl. 409. 
v. Laila Mewd Lali (1870) 3 Cul. L.R. 285. te) Nanjappa v. Range Seow (LEAO) ATE: 440, 

() Ananda Chandra v. Abdullah Hossein (1914) | 100 Be a L. W. 258, 

41 Cal 148, 155, 20 LC OTO afe? % Speen cane (1588) 6 Co. Rep, 16a 
. . ks 2 1 E . 
(u) < Vithal Narayan v. Shriram Savant (1905) | ty o 


ish 
29 Bom. 391. e 


8. 108 (j) 
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Instances of such covenants are a covenant to pay rent (h); a covenant to repair (i); a 
covenant to grind all the corn that grew on the land at the lessor’s mill, as it affected the 
land and benefited the owner and no one else (j); a covenant by the lessee of a public house 
to conduct the:business so as not to endanger the licence (k); a covenant by the lessee 
of a public house to buy liquor from the lessor (l); a covenant by the lessee of a mining 
lease to pay compensation for subsidence of the surface (m); a covenant not to assign with- 
out the license of the lessor (n); a covenant by the lessor to renew, as it affects the very 
existence and continuance of the term (o); a covenant to pay rates and taxes (p); a coven- 
ant to build on the land demised (2); a covenant by the lessor not to build on his adjoining 
land in front of the building line (r). The following are instances from Indian case law: a 
covenant by the lessor to grant a perpetual lease of a part of the land demised in cate 
the legsee required it for an indigo factory (s); a covenant for renewal (t); a covenant 
giving the lessee an option to purchase (u); a covenant in a lease of a mine to leave a 
barrier of coal of a certain thickness between it and the adjoining mine (v). 


Collateral or personal covenants.—A collateral or personal covenant is a 
covenant which affects land other than that demised or affects the covenantor personally. 
Such a covenant does not ryn with the land, and except under the equity referred to in 
the next paragraph cannot be enforced against assigns. 


Illustrations. 


(1) A leases a house to B who covenants to build another house on other land of 4, 
B assigns the lease to C. A cannot enforce the ¢ovenant against O: Spencer's case (1583) 


5 Co. Rep. 16a. A 


e (2) A leases a house to B who covenants to pay the rates and taxes of another 
house of A. B assigns the lease to C. A cannot enforce the covenant against C: Gower v. 
Post-master General (1887) 57 L. T. 527. ; 


(3) 4 leases a public house to B and B covenants not to build or keep any house 
for the sale of liquor within half a mile of the demised premises. B assigns the lease 
to C. A cannot enforce the covenant against C: Thomas v. Hayward (1869) L.R. 4 


Exch. 311. 


Restrictive covenants.—Covenants relating to land may bindean assignee in 
equity, if they are of a restrictive nature, though they are not made by a lessee in relation 
to the land comprised inthe lease or are otherwise not binding on the assignee at law (w). 
This is on the principle that a party shall not be permitted to use the land in a manner 
inconsistent with the contract entered into by his vendor and with notice of which he 
purchased (z). This is so whether the covenant be that of the lessor or of the 
lessee. 

e (h) Stevenson v. Lambard (1802) 2 East. 575. (6) Mathewson v. Ram Kanai Singh (1900) 36 


: 15 Cal. 675, 1 I.C, 626. 
(i) Williams v. Earle (1868) L. K. 3 Q. B. 739. (% MacLeod v. Kissan (1906) 30 Bom. 250: 


(j) Vyvyan v. Arthur (1823) 1 B. & C. 410. Seer of revere ae Ha, kai 

‘ versed on another point in Secretary c 

(k) Fleetwood v. Hull (1889) 23 Q.B.D. 35. v. Volkart Bros. (1928) 51 Mad. 382, 
(l) Clegg v. Hands (1890) 44 Ch. D. 503. Fa ore age apan Pi 4 * . re : 

l aer 4 ev. A. H. Forbes (1915) 

(m) Dyson v. Forster, supra. ‘ 16 Cal. LJ. 217, 17 I.C. 180; Yara 
(n) McEacharn v. Cotton (1902) A.C. 104. 800 2% 4.40 Monan (1924) 5 ee 
3 . Cla 1834) 4 Bing. (N.C.) „0 . ; Onkarprasad v. Badri 

(0) SE Secretary of State for India Y, Volkart Das (1087) 25 ag. L. K. 26, 89 ILC. 272, 


27) KM. 518. e Sai) Ladha bhai v. Sir Jameetji (1917) 42 Bom. 
@) ate England Dairies Itd. v. Baker (5 Lodina Colliery 05. $. Bepin Behari (1919) 
(9) Spencer's case, supra. (w) Luker y. Dennis (1877) 7 ch. D. 227; Filson 
icketts y. Enfield Church Wardens (1908) V. Hirt (1808) 1 Ch. App. 46. 
N r Ch. bis. ai (2) Wilson v. Kant disse 1 ch. App. 463. 
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Covenant not to assign.—Tho lossee's right to transfer or assign his interest 
is subject to a contract to the contrary. Section 10 shows that tho right of the lessee to 
alienate may be restricted. If the restrictive clause gives tho lessor a right of re-entry, 
its breach may under sec. 111 (g) involve the forfeiture of the lease and the consequent 
extinction of the right of the assignee (y). If there is no provision for re-entry the breach 
does not give the lessor a right to dotermine tho lease (z), but only a personal right to 
an injunction or damages (u). Since the amendment of sec, 111 (g), a provision in the 
lease that it shall be void in caso of assignment without a right of re-entry is not sufficient 
to determine the lease, and the undernoted cases (b) aro now obsolete. 


* Section 10 recognises tho validity of conditions restrictive of alienation in leases 


„ whtre the condition is for tho benofit of the lessor or those claiming under him.” The 
construction put upon these words in some cases (c) is that the restriction is invalid, 
unless accompayded by a proviso giving the lessor a right of re-entry on breach. This 
view was dissefited from on the ground that every such restriction is for the benofit of 
the lessor (d). The covenant cannot bo invalid, for such a covenant by itself will 
support a suit for injunction and damages (e). The words in sec. 10 soom to bo 
words of explanation rather than of limitation, b 


In some oases (f) thg covenant not to assign has beon described as inoporative. 


This can only mean inoperative as being per se, and without words giving a right of, 


re-entry, insufficient to determine the lease, Section 111 (g) has beon amended to show 
that a mere provision that the lease shall be void on breach of a condition is not enough 
to determine the lease. s 

9 


Whether the restriction is by*simple covenant or by covenant to which a right of 
re-entry is annexed, an assignment in broach of the condition is valid. This is because the 
cgndition is construed as making tho leaso voidable at the lessor’s opt ion; and until the 
lessor exercises his right of re-ontry the assignment stands, This is the law in England (g) 
and is followed in India (A). But it has beon suggested that the lossor could troat 
the assignment as a nullity (i). This point was referred to by Wallis, C. J., in Udipi 
Seshagiri v. Seshawa (j) and again by tho Judicial Committee in Hunsraj v. Bejoy 
Lal Seal (k), but in neither case was it decided. 


A covenant against absolute assignment is not broken by a sub-lease for the whole 
residue of the term. The English law that such a sub-lease operates as an absolute 
assignment does not apply in India (0). 


Consent of lessor.—A lessee who is ynder a covenant not to assign may not 
assign without the consent of the lessor. This is frequently expressed in the covenant, 


(y) Kristo Nath v. Brown (1887) 14 Cal. 176. 

(e) Narayan v. Ali Saiba (1894) 18 Bom. 603 ; 
Madar Saheb v. Sannabavwa (1897) 21 Bom. 
195; Netrapal Singh v. Kalyan Das (1906) 
28 All. 400; Udipi Seshagiri v. Scshamma 


(e) Gurushantappa v Mallaya (1021) 46 Bom. 
1197, 63 LC. 240, (21) A.B. 27. 

(f) Akram Ali v. Durga Prasanna (1911) P4 
Cal, L.J. 614, 10 I. C. 489; Mahananda 
Roy v. Saratmani Debi (1914) 14 Cal. 


(1020) 43 Mad. 503, 61 J. C. $58; Jogesh : I. J. 685, 10 l. C. 374. 
Chandra Roy v. Mokbul Al (1921) 25 : (q) Williams v. Earle (1868) L. R. 3 Q.B. 739; 
Cal. W. N. 857, 60 I. C. 984, (21) A.C. 474 Parker v. Jones (1910) 2 K. B. 32: Com- 
Reajuddin v. Basuda Sundari (1018) 28 missionere of Works v. Hull (1922) 1 K. h. 
N L. J. as E I.C. 330 Kanda Ng 205. 
ikh Baharali (1928) zal. L. J. 89, : , ; 
116 I.C. 153, ('29) A.C. 228. %%% Manion «dee 
(a) Tameya v. Timapa (1883) 7 Bom. 262; (1914) 18 Cal. W. N. 1188, 26 1.0. 23; 
Parameshri v. V itappa (190?) 26 Mad. 157. Golak Nath Roy v. Mathura Nath (1893) 
(b Vyankatraya v. Shivrambhat (1883) 7 Bom. | 20 Cal. 273 ; Sital Prasad v. Nawab r 
256; Vishoæhwar v. Mahableshwar (1919) (1916) 1 Pat. L.J. 1, 33 I. C. 406. 
43 Bom. 28, 47 I.C. 198. : (i) Parameshri v. Vitappa fupra: 
{c) Nil Madhab v. Narattam Sikdar (1890) : (j) (1920) 43 Mad. 503, 61 T.C. 658. 
17 Cal. 826; Udipi Seshagiri v. Seshomme „ (k) (1936) 57 Cal. 1176, 57 I.A. 110, 122 10, 20, 
(020) 43 Mad. £08, 61 I.C. 658. (30) A. PC. 59. 


(d) Parameshri v. Vittappa (1903) 26 Mad. 157. d See note supra ,“ Absdlute assignment.'s 


s. 108 GY 
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and with the added term that such consent shall not be unreasonably withheld. This is 
construed not as a covenant by the lessor not to withhold consent unreasonably but as a 
qualification of the covenant not to assign (m). So if consent is unreasonably refused, 

the lessee may assign without consent (n), or may obtain from the Court a declaration 
of his right to assign (o), and such a declaration can be made on an originating 
summons (p). Consent is unreasonably withheld if the lessor refuses to consent because 
he wishes to regain possession of the premises (g); but not if he genuinely believes that 
the assignment would be detrimental to the property (r). 


Consent on payment.—Section 144 of the Law of Property Act, 1925, engrafts 
upon every covenant not to assign without consent a proviso that no money shall be 
payable i in respect of such consent unless the lease contains an express provision to the 
contrary’ (e). There is no such enactment in India but the same rule would certainly be 
followed, for profit to the lessor is not the proper purpose of the covenant. 


Involuntary assignment.—An involuntary assignment by operation of law is 
not a breach of the covenant ; for the covenant is no the same as one to do no act from 
which an assignment may rewult (). Hence it is not broken by the insolvency of the 
lessee (u), even on his own petition (v); nor by an execution unless the proceeding is 
collusive (w); nor when the lease is acquired under a statutory power (x). On the other 


„hand a covenant may be so framed as to restrain involuntary assignment (y). 


Runs with the land.—A covenant not to assign or sub-let runs with the land (2). 
But a contractual restriction on assignment does hot apply te an assignment by a person 
upon whom the property has devolved by operation of law and who is under an obligation 
torassign, and so a trustee in Bankruptcy may assign in spite of the covenant (a). A 
liquidator of a company in voluntary winding up is bound by the covenant (5), and so is 
the liquidator of a company in a compulsory winding up, for he represents the compaify 
and acts on their behalf (c). 


Strictly construed.—Tbe Courts do not favour restrictions on alienation, and 
covenants not to assign are strictly construed. An assignment of a part is not a breach of a 
covenant against assignment of the whole (d). A covenant against assignment does not 
prevent sub-letting (e), and a covenant against sub-letting does not preveat sub-letting 
of a part (f). Nor does a mere contract to sub-let which does not create the relation 
of landlord and tenant between the parties amount to a breach of covenant not to 
sub-let (9). 


(m) 


. v. Bigge (1874) L. R. 9 Exch. 151; 
v. House erty and In 
Society (1880) 16 Ch. D. 387, 
eoar y Big e, supra. 
ey Gardens Properties Lid. 
7440 8 52 Ch. 112 C. A.; Ducasse v. Cohen 
(1921) 48 Cal. 176, 24 Cal. W.N. 1007, 60 


Ducasse v. Cohen, supra 
Batea v. Donaldson (1806) 2 Q. B. 241; In re 
Wintrey & Céatterton’s Agreement (1921 


Premier Confectioner Co. v. London Com- 
mercial Sale Rooms Lid. (1983) Ch. 904. 
Ve v. Guoynne a Ch. 1 C. A.; Jenkins 

Croft Tan ey (1888 CHL. Cas. 672. 

m as. 
or 4. tds he ng bs (1815) 8 M. & 8. 


2353 

, Re Riggs, Ez parte Lovell Saag 2 K. B. 16. 

° Doe d. Mitchinson v. Carter (1798) 8 Term. 
Rep. 57 and 800; Croft v. Lumley, eu ai 
Vyankatrays v. Shivrambhat 990 7 
256, 26L; Tamaya v. Tima 1888) 7 

om. 266 ; Galak Nath v. ‘Mathura (1898) 
20 ) Cal. 273, e 


(2) SE v. . etc., Rly. (1867) L. R. 


(y) Re Walker, Ez parte, Gould (1884) 13 Q.B.D. 
rts bankruptcy) ; Fryer v. Ewart (1902) 
. 187 1 or compulsory 
liquidation) ; ee v. Shivrambhat, 
supra ; Dwa ath Roy v. Mathura Nath 
(1916) 21 Gale W. IN 117, 84 1.0. 883. 
(z) MeKagharn v. Colton (1002) A.C, 104; 
Williams v. Earle (1868) L.R. 3 C. B. 739 
oldstain v. Sa ri (1915) 1 Ch. 549 
Re Stephenson Co. Poole v. The 
8 (1915) 1 “Ch. 802. 
(a) Doe d. Goodbehere v. Bevan, su 
(b) 8 v. Popular Restaurants L. (1917) 1 


B. 480. 
(e) Re Farrows Bank Ltd. (1921) 2 Ch. 164 C.A. 
(d) Church v. Brown (1808) 15 Ves. 258. 
(e) Crusoe d. d. Blancoe v. Bugby (1770) 2 Wm. 


(f) Wilson v, Rosenthal (1906) 22 Nges pa 
Secretary of State for India v. K r Lim 
re Stone Oo. Lid, (1987) 0b I. A. 45, (1938) 
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The whole or any part.—These words recognize the right of the lessee to 
assign or sub-lease not only the whole but also a part of the property. An 
assignment of a part creates -privity of estate (h), and tho assignee is liable for a 
proportionate part of the rent (i)— See note Apportionment by estate under sec. 37. 


The assignee of a part of tho property leased is entitled to the benefit of covenants 
which run with the land and which can be apportioned under sec. 37, so far as they 
affect his part of the land. Such covenants may be a covenant to repair or a covenant 
for quiet enjoyment. In Simpson v. Clayton (j) an assignee of a share of a sub-lease was 
allowed to recover damages for broach of the lessee’s covenant to obtain a fresh lease from 
the head lessor without joining the owner of the other share of tho sub. leaso as a party. 
But a covenant for renewal of a lease is a covenant to renew the lease as a whole, and a 
lessee who has assigned his intorest in a part cannot by suit for specific porfcgmanoe 
require renewal of the lease as to tho part that he has not assigned (k). 


Non-transferable tenures.—These aro tenures which are by custom not trans- 
ferable. They are generally agricultural tenures to which this chapter docs not apply. 
A similar exception was added to setsion 6 of this Act by Act 3 of 1885. Agricultural 
tenancies are generally regulated by locd] Acts. Seo note under sec, 64). 


If a non-agricultural tenancy is by custom not transferable that custom overrides 
the provision of this section,“). 


The incident of non-transferability was common to tenancies of homestead lands 
and of agricultural lands before the passing of the Transfer of Property Act in the 
absence of a custom to the contrary (m) By sec. 26B of tho Benga! Tenancy Act 
as amended by Bengal Act 4 of 198, tho holding of wn occupancy raiyat in Bengal ig 
subject to the provisions of that Act, capable of being transferred like other immoveable 


property. 


Clause (k)—Lessee’s duty of disclosure.— Tho lessor is by sec. 108 (a) under an 
obligation to disclose defects of which he is aware and which affect the intended use of 
the property, but the duty of the lessee is moro limited. Ho is only bound to disclose 
facts affecting the lessor's title which increase the value of tho lease and of which the 
lessor is unaware. The section is similar to sec. 55 (5) (a) which imposes a similar duty 
on the buyer ‘and refers to title and not to physical advantages. A lessee like a 
buyer would be under no duty to disclose the existence of u coal mine of which the 
lessor was unaware—Seo note under sec. 55 (5) (a). But if tho lessee obtained an agree- 
ment for a renewed lease, in consideration of tho surrender of tho old lease, suppressing 
the fact that the person on whose life the old legse depended was then on his death-bed, 
the agreement could not be enforced (7). 

Clause (1)—Obligation to pay rent.—Under this sub-section there is an implied 


covenant by the lessee to pay rent. But there is no charge for unpaid premium (o) as ina 
the case of unpaid price. Again as all lenses have now to be executed by both parties, 


i iri Publice T 1923) 1 L. J. 585, 84 I.C. 28, (24) A.C. 1012; 
ia Ta 460. T 5 . ; l ! Surada Kama X: 815 727) 4.1 DN rer 
i) Madhabilata Debi v. risto Roy (1044) Cal. 333, 97 I.C. 817, ('27) A.C, 39, 
j Mody 129 6 erates Aes | Mondal v. Cholim Mullik (1808) 25 Cal. 
separate possession of the part assigned). 806; Sm. Kamal Mayee Dasi v. Nibaran 
) (1838) 4 Bing. (N. C.) 758. Chandra Pramantk (1932) 36 Cal. W. N. 
D Secretary of State Ve Volkart Bros. (1928) 61 140, 188 I. C. 72, (32) A.C. 431. 


Made 885, 55 T.A. 423, 111 LC. 404, (28) (%) Ellard v. Wdandaff (Lord) (1810) 1 Ban. 4 
0 teas 3 Saha v. Gobinda Chandra Beatty 125 f a ya (a) to 8. 22, 
(1916) 20 Cab W.N. 322, 33 I.C. 565. o . 


adhab ; ; penkatacharayulu v. Venkatasubba Rao 
(m) Madhab Chandra ee . Teint 697548 ed. 821,00 LO. 725, (26) AM. 
1905) 32 Cal. 1023; Ram Charan v. V 
Gari Charan (1908) 7 Cal. L. J. 107; sami (1919) 42 Mad. 208.1 1 4 607 end 
Safer Ali v. Abdul Rasid (1924) 30 Cal. Shepheard v. Beethara (5877) 6 Ch. D. 597, 


. 10 0 


688 THE TRANSFER OF PROPERTY ACT. 


the covenant will always be expressed. The obligation to pay rent begins as soon as the 
lessor has fulfilled his obligation under sec. 108 (b) and put the lessee in possession (p). 
This would be so, even if one of the joint lessees is in actual possession and the other 
lessee is not obstructed by lessor in getting joint possession (g). 


Payment to one of several joint lessors is a payment to all (r) and conversely payment 
by one of several joint lessees is a payment by all (s). But payment to a landlord by a 


stranger to the tenancy of a sum equivalent to the amount of the rent owing by the tenant 


is not a good satisfaction of the rent, even if it be accepted by the landlord, unless it is made 
by the payer as agent for and on behalf of or in the name and account of the tenant or 
with his authority or subsequent ratification. Thus where the tenant being in arrear, the 
estate agent of the landlord paid the amounts in arrears out of his own pocket in the hope 
of recotping himself when the tenant would pay and the tenant not still paying the estate 
agent on behalf of the landlord put in a distraint and recovered the amount, it has been 
held that there had been no satisfaction of arrears of rent and the distraint was not 
unlawful (t). 


Joint lessors may sue together, or any one of them may sue alone for the whole 
rent (u); for a lease by lessors who are the joint-tenants of a property operates as a lease 
by each and by all. x 


If the lessors are tenants-in-common the lessee should pay rent on a joint receipt 
to all or to one who is authorised by the others. Payment to one co-sharer landlord is 
not a discharge against all (v). ‘i 


e 

Lessors who are tenants-in-common can maintain a joint action for rent or one 
cé-sharer may sue for the whole rent if he joins tiie other co-tenants as parties (w). 
But one co-sharer cannot sue separately for his share of the rent, unless there is an 
agreement that the lessee shall pay each his share separately (x). But the mere fgct 
that they have been recovering rent separately in the past does not prevent them 
from suing jointly (/). Where the plaintiff and defendants were joint owners of a 
zemindari and the defendants purchased the lessee’s interest in certain parcels it was 
held that the plaintiff could not maintain a suit for rent for those parcels, apparently 
because the rights of the parties could only be worked out in a partition suit (2). 


Where premises were let out to two persons who jointly and severally covenanted for 
payment of rent and on the death of one the other paid the whole rent it has been held in 
England that as the lease created a joint tenancy both at law and in equity and as the 
surviving tenant succeeded to the whole benefit of the lease there was no reason why equity 
should compel the executors of the detdased tenant to contributo (a). In India, it is 


(p) arene oe v. Taki Mullik (1901) 6 Cal. Chandra Ghose v. Mohendra Nath (1904) 

W. N. 816 31 Cal. 707; Jadoo Shai 822 Kejaba 

e (%%% Nur Mahommad v. Ahmad Alikhan (1936) Dassee (1881) 7, 4 Cal. 98 ; Brijo 125 = 
A.L. 816 v. Ooma Soonduree (1874) "23 R. 37; 

(r) Oodit Narain v. Hudson (1865) 2 W.R. (Act Bykunt 8 v. r Mohan Pai 

10 of 1859 Rulings) 15; Krishnarav jir. ) 22 LAR BB p g ion Dino. 

v. Manaji (8874) 11 Bom. H.C. 106; 18 para ) Miokeriec 


Sambhu v. Kamalrao (1898) 22 Bom. 794. 
Ga 1 19 V. R. 168 Tarad tun conor 


(0) Nillumber Mustophy v. Doorgachurn awaz (1872) 17 W. R. 


5 
muh v. Coz (1 . 75 nga Narain Doss v. 
; ; ; 9 
% Robinson v. Hofman (1828) 4 Bing. 532, “n Koy oy (1860 n ve aD: 
(y) As 3 v. era Kamini Debi 1906) 


a Azim Sirdar v. Ramlall (1898) 25 Cal. 324. 88 Cal. 1010: Chunder v. ra 


(w) Shashi Kumar v. Seeta Nath (1908) 35 Cal. dhar Ghose (1 18060 3 al. L. J. 570. 
ie s 3 Lal v. Akhowrt (1892) 19 () Girindra Chandra Pal v. Sreenath Pat (190%) 
82 Cale 56 


8 
(2) Pramada , F (o) Cunningham 1 aa v. Public Trustee (1044) 


v. Ramani Kanta 
(1907) 3L 35 LA. 733 ed 
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also devolve upon the legal representative of the deceased and the surviving tenant will 


submitted the two tenants would be regarded as oo- tenants and the benefit of the lease will S, 108 6 | 
be entitled to contribution. 2 


A stipulation for interest on arrears of rent is onforcible (5). Even if there is no 
such stipulation, as rent is a sum certain payable at a certain time, interest on arrears of 
rent is recoverable under the Interest Act if the leaso is in writing, or otherwise from the 
date of demand in writing giving notice that interest will be claimed. The Patna High 
Court has, however, held that in the absence of any term in the lease providing for the pay- 
ment of interest, the claim for interest upto tho date of tho suit cannot be allowed (c). 
A mere omission by the lessor to charge interest is not a waiver of his right (d). 


Where in a mining lease the lessee covenanted to pay the royalty and also to pay 
and discharge all taxes, rates, assessments and impositions whatsoever being in the dature of 
public demands which shall from time to time be charged, assessed or imposed upon the 
said mines it has been held that the lessee was under this covenant liablo to reimburse tho 
lessor for the Road and Public works cess and tho expenses of the Mines Board of Health 
paid by the lessor but not for income, ax paid by the lessor on the royalty (e). 


|| 
An increased payment is sometimes stipulated for in case of breach of covenant, e.g., 
not to carry on certain tragles (f); to restore to its original condition land on which slag 
had been placed (g); not tv sell hay off the premises (4). English cases turn upon the, 
distinction between a penalty and liquidated damages. If it is a penalty, only the 
actual damage suffered is recoverable but if it is liquidated damages tho full amount is 
recoverable as increased refit. But in India the distinction between a penalty and 
liquidated damages having been abolished, the lessor cannot recover more than reason- 
able compensation not exceeding the amount named-—seo sec. 74, Indian Contréot 
Act. In a Madras case (i) increased rent in the evont of a breach of any of several 
stipulation was allowed as liquidated damages. No reference was mado to seo. 74 of the 
Indian Contract Act and it is submitted that the increased rent should not have N 
been allowed except on the finding that it was reasonable compensation. In Tejendro 
Narain Singh v. Bakat Singh (J), the lessee held fields under a kabulayet, some at rents of 
8, some of 4, and some of 2 annas for seven years and by that kabulayct agreed that 
on the expiry of the term he would exccute a fresh kabulayct and then cultivate, and 
that if he cultivated without executing a kabulayet he would pay at the uniform rent 
of Rs. 4. The defendant did not execute a fresh kabulayet and was charged at 
the rate of Rs. 4. The Court held, Rampini, J., dissenting, that the increase was a 
penalty. It is submitted that Rampini, J., was right. The agreement to execute a 
fresh kabulayet was not a condition of the existing tenancy. At the determination of 
the tenancy that agreement gave the tenant the option (1) to restore possession 
or (2) to execute a kabulayet for a fresh tenancy on such terms as might be agreed, 
or (3) to continue in possession on an oral tenancy at a rental of Rs. 4; and he accepted 


the oral tenancy. 
Time of payment.—The gection does not specify the proper time for payment. 


That may be fixed by the terms of the lease or by custom, and if nc it is at the end of 
the period for which the rent is reserved (k). Rent may be reserved payable in advance 
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as fore-hand rent. But if rent is paid before it is due, it is treated as an advance to the 
landlord with an agreement that on due date such advance will be treated as a fulfilment 
of the obligation to pay rent—See note Rent paid in advance under seo. 50. 


Place of payment.—The common lew rule is that in the absence of an express 
covenant the lessee must be ready to pay the rent on the land demised. If there is an 
express covenant for payment, the lessee must seek out the lessor and pay him wherever 
he may be (1). It is not necessary that the lessor should make a demand for rent (m). 
This rule has been adopted as to the implied covenant in this clause, and it 
has been held that if no place is specifled, the lessee must seek out the landlord 
to make the payment (n). A tender at the landlord's or his agent’s usual place of 
N is valid and sanctioned by custom (o). A 


* mode of payment.—The mode of payment is the same as in the case of any other 
debt. Rent reserved is money payable in cash (p). Payment through the post is at the 
tenant's risk (q), unless the landlord has led the lessee to believe that he may resort to the 
post for payment (r). If the landlord accepts a bill or promissory note for the rent 
this may, if that is the agreement, be taken as an absolute payment (s). But if that is 
not the agreement, the bill of the note, if a negotiable instrument, operates as a condi- 
tional payment, and the lessor, if he has not endorsed the instrument, may sue for the 
rent if the bill or note is dishonoured. If the bill or note is t a negotiable instrument 
“it operates only as security for the rent and does not extinguish the debt. 


Suspension of rent.—If the leasee is evicted by the lessor from the whole of the 
property leased, the lessee is not liable for rent for the peridd of the eviction (t). Such 
eviction, therefore, involves suspension of rent. The word suspension implies that the 
liability for rent is not finally determined, but revives as soon as the lessee is restored 


to possession. 


Eviction.— To constitute an eviction it is not necessary that the lessee should bo 
forcibly dispossessed (u). In the case of Upton v. Townend (v) an eviction was said to 
be “not a mere trespass and nothing more, but something of a grave and permanent 


character done by the landlord with the intention of depriving the tenant of the enjoyment 
of the demised premises.“ Substantial interference by the landlord with the tenant's 


enjoyment will suffice even if there is no complete dispossession (w). It is an eviction 
if the lessor induced the lessee’s tenants to pay rent to him (x) ; or if he prevents the lessee 
collecting rent from the sub-lessees (y); but not when he merely takes kabulayets from the 
sub-lessee which do not result in any interference with the lessee (z). Where, however, 
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the lessor recovered rent from a sub-lessee by mistake, it was held that such act does not 


amount to eviction. It must be shown that the lessor deliberately and intentionally 
evicted the lessee (a). 


l Effect of partial eviction by lessor.—It has already been noted that if the lessee is 
evicted by the lessor from the whole of the property leased tho lesseo is not liable for rent 
for the period of the eviction (see note supra “ Suspension of rent). What is the effect 
of the eviction of the lessee by the lessor from a part of the demised premises? The 
answer to this question appears, from the decided cases, to have been given differently on a 
consideration of different factors, namely (i) whether the lease was for a lump sum rent, 
(A) whether the lease was for separate or divisible rent e.g., so much per acre or per 
bighæ and (iii) whether the eviction was a deliberate act of the lessor. It will be ogn- 
venient to note the decisions under these different heads. Ai 

(i) Effect of partial eviction in case of a lease at a lump sum rent.—H the 
premises are let for one rent, the rule of English law is that the eviction of the 
lessee by the lessor from part of the emised premises suspends the rent for the whole (b). 
The reason of the rule given in the earlier cases is that the landlord being in feudal timea the 
defender and protector of the tenant should not be encouraged to disturb him. In later 
cases the reason given is thit the landlord is not entitled to apportion his wrong. Judicial 
decisions in India on this point have not been uniform. In some cases this rule of English 
law has been followed and it has been held that if the ront is an entire rent for all the 
property leased, eviction by the lessor, of the lessee from part of the property leased 
suspends the whole rent (¢). In some cases (d) decided by the Madras High Court, it was 
said that if the lessee is in possessica of any part of the premises demised, he is estoppad 
from pleading that he is not liable for the rent of that part. In a later Caloutta case it was 
said in such a case that if the rent is an entire rent, the tenancy is indivisible and it is not 
opèn to the landlord to assert that any portion of the rent is payable in respect of any 
portion of the premises demised (e). Further, the Madras cases would seem to have been 
practically overruled by the Privy Counoil decision in Katyayani Debi v. Odoy Kumar (f) 
where their Lordships said that the doctrine of suspension of rent applied when the rent 
was an entire rent and the tenant had not been put in possession of part of the subject 
leased; for it is tantamount to an eviction if the lessor is unable to put the lessee in 
possession of any portion of the premises demised (g). In a recent Calcutta case it was 
held that where two tenancies comprising different plote of land in two different rouzas 
and held at different jamas are amalgamated so as to form onc tenancy in law and the 
tenant is dispossessed by the landlord from a portion of une of the plots, the tenant 
cannot claim suspension of the whole rent, but only of the rent of the plot from a portion 
of which he has been dispossessed (h). 
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(ii) Effect of partial eviction in case of a lease at separate or divisible rent.—In the case 
of a partial eviction by the lessor the whole rent is not suspended, unless the rent is a lump 
sum rent for the whole land treated as an indivisible subject (i). In Sajjad Ahamad v. 
Trailakhya Nath (j), Rankin, C.J., said that “ the doctrine of suspension of rent depends 
solely upon this that the rent due is an entire sum in respect of the land demised.” When 
the land is let at a stipulated rent at so much per acre or per bhiga, the whole rent is not 
suspended and the lessor is entitled to an apportionment. In such cases there is an 
abatement of rent and the lessee pays a reduced or abated fent for the portion of which he 
is in possession (k). 

(iii) Where the partial eviction was not a deliberate act of the lessor.—Again, as suspeng 
sion of the whole rent is in the nature of a penalty, it is not enforced if the eviction ig not 
the deliberate act of the landlord. When the lessor by inadvertence included a part of the 
lessee's Jands in a rent suit filed against other tenants and the lessee was dispossessed of 
that part the lessee was only entitled to an abatement of rent (l), although the rent was an 
entire rent. So also where the lessor recovered rent from a sub-lessee by mistake it was held 
that such act does not amount to eviction so as to gntitle the lessee to suspension of the 
entire rent (m). Nor will suspension be enforced if the lessee has consented to give up 
possession of part of the demised premises (n). This exception is similar to the equity of 
apportionment which fhe lessor has when he is unable to put, the lessee in possession of 

part of the land leased, and the lessee knows at the beginnifig of the tenancy that that 
part is in the possession of another and that the lessor will not be able to give him 
possession (o). k 

It has already been noted (see note supra covenant to ive possession ’’ under 
clause (b) of this section) that where the lessor fails tê put the lessee in possession of the 

whole of the demised premises the English rule of suspension of the entire rent whether 
it was a lump sum rent or a separate rent, was not applicable in India. In laying this 
down the Privy Council in Ramlal Dutt Sarkar v. Dhirendra Nath Roy (p) observed : 
“ As the case before the Board has been held to be a case not of eviction by the lessors, 
but of their failure to give possession, their Lordships in this ex parte appeal confine them- 
selves to the law applicable to the latter class of cases. To that class they think that the 
doctrine of suspension of rent should not be applied in Bengal. Whether it should be 
applied at all to cases of eviction of the lessee by the lessor from a part of the Jand, and if so, 
whether it is limited to rents reserved as a lump sum, and whether it is a rigid or dis- 
cretionary rule—these questions will call for careful review when they are presented by the 
facta of a particularcase. Their Lordships must guard themselves from being supposed 
to assume that had Srinath been ousted from any portion of the lands in 1886 it would be 
open to his successors to set up for the first time in 1931 that the entire rent must be 
suspended. ‘heir Lordships explained Katyayani’s case (supra) and stated that it had 
been wrongly taken to lay down that if rent was a lump sum rent then in all cases of 
feilure to give possession of any part there must be a suspension of the entire rent. 
Katyayani’s case being thus out of the way and having regard to the last sentence in the 
observations quoted above it now seems fairly clear that there is no-rigid and inflexible 
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rule and the technical common law rule of suspension of the entire rent on partial 
eviction in a case where a lump sum rent is reserved by the lease ought not to be applied 
rigidly in India in every case. It is submitted that the Courts in India should apply the 
principle of justice, equity and good conscience and decide cach case on its own partioular 
facts, where, for example, the dispossession does not amount to a tortious or wrongful 
act deliberately done by the lessur, or where the aren from which the tenant has been 
dispossessed is insignificant or when the claim for suspension of rent is put forward after the 
lapse of a long period it would not, it is submitted be in accordance with rules of justice, 
equity and good conscience to allow suspension of the entire rent even if a lump sum rent 


is reserved by the lease. So it has been held, by the Calcutta High Court in a recent 
#case (q). 
. 


Eviction by title paramount.—Eviction by title paramount does not involve the 
penalty of suspension of rent and the lessor is entitled to have the rent apportioned. 
Title paramount is a title superior to both that of the lessor and of the lessee, agu int which 
neither is able to make a defence (r). To constitute eviction by title paramount Fon says 
that three conditions must be fulfled ; “ the eviction must have been from something 
_ actually forming part of the premises demised ; the party evicting must havo a good 

title; and the tenant must have quitted against his will (s). The lesseo is not entitled 
to have the whole rent su&pended, but must pay rent in proportion to the part of whioh 
he has possession (t). The onus is on the lessor to show what is the fair ront of the land 
out of which the tenant was not evicted (u). If the lessee is evicted frum the whole 
of the property leased by title parameunt he is, of course, not lin ble to pay any rent at 
all for the period of the, eviction (). 


b 4 

It is tantamount to an eviction if the lessee is obliged to attorn to the person 
having the superior title (w); but not if he attorns because he has been bribed by the 
dfer of a lower rent (2). 


Diluvion.—If part of the tenant's holding is lost by diluvion, he is, in the absence 
of any special stipulation in the lease, enti tled to a proportionate abatement of rent (y). 
He will not be entitled to suspension of the whole rent even if the land reforms by 
alluvion and the landlord settles it with a stranger (2). 

* 

If the tenant is entitled to a proportionate abatement of rent by reason of diluvion 
or partial eviction by title paramount, the onus is on the tenant to prove from what 
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S. 10 (m) portion he has been evicted and the extent to which the rent should be reduced (a). The 
fact that the tenant has proved dispossession in a previous suit is not sufficient to shift 
the onus (b). 

Where part acquired under Land Acquisition Act.—When part of the land is acquired 
under the Land Acquisition Act the compensation includes the value of the leasehold 
and of the reversion. The right to an abatement of rent will depend upon whether 
the whole compensation is paid to the landlord (c). : 


The Landlord and Tenant (War Damage) Act, 1939 (2 & 3 Geo. 6 C. 72): Seo. 1 of this Act 
avoids the obligation either of the landlord or the tenant to repair where the necessity ¢ 
for repair arises from war damage and sec. 4 provides that where land comprised in a lease 
is unfit byereason of war damage the tenant may serve a “notice of disclaimer’’ stating th at 
he elects to disclaim the lease. The landlord on being served with such notice may serve a 
counter notice objecting to the disclaimer on the ground that he is prepared to do the 
repairs. This Act, therefore, enables the tenant to disclaim the lease where the demised 
premises is rendered unfit by war damage and avoid payment of rent or if the rent had been 
paid in advance, to recover the sent paid, in respect of the period beginning from the date 
of service of the notice of disclaimer and ending when the premises are rendered fit (d). 
There is no such legislation i in India and the matter is to be governed by express covenant, 
if any, or by the provisions of this section. 


Doctrine of Frustration.—In England the doctrine of frustration was supposed 
never to apply to put an end to a lease and relieve thé lessee of hig liability to pay rent. This 
doctrine has been somewhat shaken of late by the observation of Viscount Simon, 
L. Cs and Lord Wright in the case of Cricklewood Property and Investment Trust Lid. v. 
Leighton’s Investment Trust Lid. (e). Lord Russell and Lord Goddard, however, upheld the 
old view of the matter. As to whether the doctrine of frustration may be applied to leaseg 
in India see notes supra under clause (e). 


Apportionment of rent.—Rent may be apportioned either by time or by estate. 
This subject is dealt with in the notes under seos. 36 and 37. 


Illegal or immoral purpose.—Rent is not recoverable for premises leased for 
an illegal or immoral purpose. See note Immoral under sec. 6 (h). e 


Clause (m)—Repairs.—This clause imposes the same obligation in the case of all 
leases, and sec. 108 (o) requires the lessee to use the premises as a person of ordinary 
prudence would use them if they were his own. The lessee is liable for permissive 
waste (J), and must keep the property in as good a condition as he found it, and must 
yield up the property in the same condition subject only to fair wear and tear and irresis- 


- tible force. 


» There are thus two implied covenants: (1) to keep in repair, on which suits may 
be filed from time to time during the term, and (2) to restore in repair, i. e., in as good 
a condition as he found the property, on which covenant a suit can only be filed at the 


end of the term. e ‘ 
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English law.—The lessee’s liability under this clause has been said to be the same 
as under English law (g). But though in English law a tenant for years has been aaid to be 
liable for permissive waste (h); this rule has never been applied to a tenant from year to 
year (4), and more recently it has been held that a tenant for years is not liable for permis- 
sive waste in the absence of a covenant to repair (j). It is now thought that the liability 
of a tenant for years is limited as in the case of a tenant at will, to an implied obligation 


to use the premises in a husbandlike manner (k) and to keep a house, wind and 
watertight (1). 


Keep.— The word keep refers to the state in which the property is to be maintain- 
n ed (m), and obliges the lessee to maintain the property in the same condition at all times 


during the whole term (n). The breach of the obligation is continuous so long as the 
premises are not in the requisite state of repair (o). 0 

Restore.— The obligation to restore the premises in good repair is not affected by 
the mode in which the tenaney is terminated, whether by efflux of time or by 
forfeiture (p). This obligation is subject to sec. 108 (e) and does not apply if the property 
is destroyed by a fire not caused dy the negligence of the leasee (9). 


Reasonable wear and tear.—This exception exonerates the lessee in case of 
dilapidation caused by the friction of the air, by exposure and by ordinary use (r)., 


Irresistible force.— The lessee is not lia ble to repair damage due to extraordinary 
causes such as storm, flood or accidental fire. Under English law accidental fire involved 
liability for waste, until this was remedied by statute (s). But under this section the 
lessee is not responsible for avcicental fire unless he has definitely taken that burden on 
his shoulders by covenant (t). The lessee is of course liable for fire lighted intentionally 
or caused by negligence (u). The storage of cotton in an unventilated room where it is 
Ignited by spontaneous combustion is negligence which makes the lessee lia ble (v). 
But the storage of spirits does not make tho lessee liable on the principle of Ryland v. 
Fletcher (w) which says that a dangerous thing may be only kept at a man’s own peril (2), 
for the rule in that case does not apply unless there is a special use bringing increased 
danger to others and is not applicable to such matters as domestic use of gas and 
electricity (y). If the property is destroyed by accidental fire the lessee can avoid the 
lease under sec. 108 (e). In a case in which a godown was burnt down owing to the 
negligence of the lessee’s watchman, the lessee sought to avoid the lease and escape 
responsibility on this ground. But the Court held that the lessce was liable in damages 
and that his disclaimer of liability was a waiver of notice under this section (2). 


| e. J., in Bija r) Terrell v. Murray (1001) 17 T. I.. R. 570; 

(o) „ Tant lahr ( 1923) | wg Davies v. Davies (1888) 38 Ch. D. 40, 505. 

38 Cal. L. J. 177, 180, 72 I. C. 98, (23) A. C. (a) Fires Prevention (Metropolis) Act, 1774 

524. (14 Geo, 3 C. 78), suc. 46, which is of geueral 

4h) Coke 2 Inst. 145. application though the Act refers to ahe 

(i) Torriano v. Young (1833) 6 C. & P. 8, etropolis ; Richarde v. Easto (1846) 15 
Harnett v. Maitland (1847) 10 M. & M. M. & W. 244, 261. 

275 Yellowby v. Gower (1855) 11 Exch. | (e) East India Distilleries & Factories v. Mathias, 


— a ww ee 


» . | aupra. 
(Y In re Cartwright, Aris J. Newman (1889) (u) Filler v. Phippan (1847) 11 Q.B, 847; 
41 Ch.D. 532. ; | Girdaridoss v. Ponna Pillai (1020) 30 
{k) Horsefall v. Mather (1315) Holt. (N. P.) 7. | Mad. I. J. 233, 69 J. C. 252. 


(I) Auworth v. Johnson (1832) 5 C. & P. 20: (o) Mulchand Nemi Chand v. Basdeo Ram Saru 


VE (1926) 48 All. 404, 94 I. C. 425, (26) A.A, 
V. origr „D. * s g 5. 
4m) L v.. Wakely & Wheeler (1011) 1 K. B. ( (1868) L. k. 3 H. L. 330. 


| (Z) East India Distilleries & Factories v. mandi 
(n) Tumore v. Robson (1818) 1 B. & Ald. 584. ( Ea 


` 2 u pd. e 
5 Spoor v. Gwen CBTA) Tal 4e Fk de. (9) Rickards v. Lothian (1018) A-C. 268; Dhana 
p) Sarafali v. "Subraya (1896) 20 Bom. 430. 3 Itd. (1035) 18 25 
% Bast India Distilleries & Ractories 2 4 2 | ('35) A. R. 401. eee 
° GTa ST Mad: 904, 114 TC. 21 (z) Girdaridoss v. Poma dat, supra, „ $. 


S. 108 (m) 


S. 106 (m) 


THE TRANSFER OF PROPERTY ACT. 


Section 108 (e) refers to destruction which renders the house substantially unfit for 
inhabitation so that if the chimney of an uninhabited room were blown down the 
lessee could neither avoid the lease nor call upon the lessor to restore it unless there was 
an express covenant for repair by the lessor. The lessee would not be liable to replace 
it, bat if the broken chimney let in rain he would be under an obligation to do such 
repairs as were necessary to prevent damage to the house by wetness. 


Right of entry and view.—The lessor is given, by this section, statutory authority 
to enter the premises for the purpose of inspecting the state of repair. In the absence 
of such authority or of an express power in the lease, he would be liable on such entry 
to be treated as a trespasser (a), even though the non-repair renders the landlord liable 
to forfeiture under a superior lease (b). Pe 

At afl reasonable times.—This condition would no doubt be satisfied by the lessor 
giving notice of his coming (c). 


Express covenant to repair.—An express covenant by the lessee to repair is 
a contract to the contrary and excludes the implied covenant (d). The express covenant 
to repair is either special or general. The special covenant is for particular decorative 
repairs such as papering or painting. The general covenant is for general repairs. 


A general covenant to repair includes repair not only of bylidings existing when the 
demise is made, but all those which may be erected during the term (e). Ina Calcutta 
case (f) Page, J., stated the rule as follows :—‘‘ Now, the general rule of law with 
respect to the construction of covenants to repair“ is that where the covenant to repair 
is in general terms to keep the premises in repair, the covenant will attach to new buildings 
that subsequently are erected on the demised premises during the currency of the term. 
On the other hand, where the covenant to repair refers to certain specific property that 
is demised, such as ‘the said buildings’ or ‘the said houses,’ unless the addition 
buildings in fact became part of the specific buildings which the tenant covenanted to 
repair, the covenant will not extend to such new and separate erections.” 


The covenant for general repairs may be expressed in different ways such as to keep 
in good repair (g) or “in good and substantial repair (h) or “in good and tenantable 
order and repair (i) or in habitable repair (j) or in thorough repair and good 
condition (k). But all these forms have no technical significance and are satisfied by 


substantial repairs (l). 


The covenant for general repair is construed with reference to the condition of the 
building at the commencement of the lease, and if the house is an old house the lessee is 
bound only to keep the house in good repair as an old house (m) and not to give the lessor 
the benefit of improvements (n). On the other hand repair implies renewal and 


(ab Here v. Barker (1829) 3 9 & P. 557; 65 Stanley v. Towgood (1886) 3 Bing. (N. C.) 4. 
eale v. Wyllie (1824) 8 B. & C. 538. iB Belcher v. eee (1839) 8 C. & P. ta 


(b) Stocker v. Planet Building Society (1879) 27 
W.R. 877 


06. 
(e) Doe d. Wetherall v. Bird (1836) 6 C. & P. 195 (0) Harris g. Jones (1832) 1 Mood. & R. 173; 
Guit e, v. reas soll Sab 7 C. & P. 


(at convenient times). 
(d) Standen v. Christmas (1847) 10 Q.B. 135. 120; Stande v. Towgood, supra; Mantz v. 
(e) Field v. Curnick (1 926) 2 K. B. 374; Cornish Goring (1838) 4 Bin ng. € . C. NO) 451; Payne 
v. Cleife (1864) 3 H. & C. 440; E Ezra me 6025 v. Haine (1847) 16 41; Scales v. 
Aaron Cohen v. Kumar 8 Lawrence (1860) 2 F. & F. 289 (lessor may 
32 Cal. W. N. 184 107 I. C. 86, CBA not claim for every crack in glass or 
(f) Debendra Lal v. Cohen (1927) 54 Cal. 485, scratch in paint) ; Perry v. C. r (1892) 
490, 491, 106 o 477, (27) A. C. 9 JT. L. R. 488 (oracks h in plaster an nail 
citing DEN ) a oreen 754 g Y. Row: holes in walls not a breach). 
e 6 MUR V. m) Pa 1 v. v. Jones, 
1880) 16 TLR. 60, and Cornish v. ( Payne y. Haine, supraje Harris 
n e v. Munyard, supra: Sowar v. 
(9) Payne v. "Haine path 16 M. & Y. 541. (m) Guateridy (1636) 70. & A 613; Scales Vi 


ohen (1927) 5 N 485» Lawrence, supra; Truscott v. Dianiont 


h) De 
W 486,. 18.100 0. 47 476, (27) A. C. 908 Rock Boring Co. (1882) 20 Ch. D. 
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replacement of parts that have decayed and when that is dono the new is put in place 
of the old. So if the floor of a house had become rotten the tenant must put down a 
new floor (o); or if an external wall has decayed and become dangerous he must 
demolish and rebuild it (p). The landlord does, therefore, get the benefit of improved 
and renewed parts; and the dictum of Tindall, C. J., in Gutteridge v. Munyard (9) that 
“what the natural operation of time flowing on effects, and all that the elements bring 
about, in diminishing the value constitute a loss which so far as it results from time falls 
upon the landlord, is not correct if applied to parts. But it is correct if applied to 
the whole fabric for the obligation to replace decayed parts does not extend to the 
recreation of the whole. Thus in Lister v. Lane d: Nesham (r), where a house built upon 
a timber platform resting on mud decayed to such an extent that the platform could 
nd? be renewed and it was necessary to seek a new foundation on the solid gravel 
below tho mud, this work was held not to be included in the covenant for genefal repairs, 
Lord Esher said However large the words of the covenant may be, a covenant to 
repair a house is not a covenant to give a different thing from that which tho tenant 
took when he entered into the covenant.” The lessce is not bound to give tho lessor a new 
house at the end of the term, but he is bound to make timely repairs, for, as said by 
Fletcher Moulton, L. J., in Lurcott v. Wakely and I/ het lr (e): If you properly ropair 
as you go along the consequence will be that you will always get a house which will be 
in repair and usable as 4 house, but you will not get a house that does not suffer from 
age, nor a house which when old is the samo as when it was now.“ i 


The covenant is also construed with reference to the class of house and tho locality 
in which it is situato for the state of repair necessary for a house in Grosvenor 
Square would be totally different from tho state of repair necessary for a house in 
Spitalfield (/). . 


® Alterations that are not authorised are as much a breach of the covenant as 
dilapidations, e.g., opening a door in a wall (1), or pulling duwn a wall across a 
courtyard (v), or converting the ground floor into a shop (20). 


The express covenant is more extensive than the implied covenant, for if the 
premises are in a bad state of repair when lot, the covenant to “put” in good repair 
o bliges the lessee to give up the premises in a better state of repair than when he got 
them, and he is not justified in keeping them in bad repair because they were in a bad 
state when he took them (2). Again the covenant to “keep” in good repair implies 
that the lessee must put them in good repair, for he cannot keep them in good repair, 
unless he puts them in good repair(y). Moreover the express covenant may require the 
lessee to rebuild if the property is totally destroyed by fire or other inevitable accident. 
An Indian illustration is the case of Hechle v. Tellery (2). Tho lessee covenanted to 
“ keep the premises wind and water-tight and in habitable condition,“ and when the 
house was damaged by carthquake he was liable to repair it to the extent of making it 
wind and water-tight and habitable. 


Breach of covenant.—aBreach of a covenant to repair will not b. restrained by 
injunction or specific performance (c). The remedy is damages. 


(o) Proudfoot v. Hart (1890) 25 C. B. D. 42, 53. (1) Doe d. Wetherall v. Bird (1833) 6 C. & P. 105. 
(p) Lurecott v. Wakley d: Wheeler, supra. (it) Marsden v. Edward Heyes Ld, (1027) ? K. B. 
217 C. A. See also : 

É ey. Lawson (570 19 LTR 2093: Kay Adhe Y. M moeh (1830) 8 vaton 5 E 

. > ee = : 7% ey, ] 4 a 1 0 

Torrens v. Walker (1901) 2 Ch. 166. N (18000 25 O. B. U. 44. kad 


905, 919. a 
2 Pras a Haine (1847) 16 M. & W. 541; (% Lurcott v. Wakely, ete. (1911) 1 K. B. 005; 


Haldane v. Newcomb (1863) 9 L. T. 420. ; hon 4 0 v. Hart, supra. 
(* Doe d. Vickery v. Jack@on (1817) 2, Stuss. (:) (890) 4 Cal. W. J. 521, ; 
293; Gange v. Lockwood (1860; 2 E. & ( Mit v. arelay (ie) N Ven, 408. „~ 
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If the covenant is to put in good repair, there can be only one breach for which only 
one suit can be maintained (5). Ifthe covenant is to keep in good repair, the breach is 
a continuing one as long as the premises are out of repair, and suits can be maintained 
from time to time during the term (c). The damages being for injury to the reversion, the 
lessor is under no obligation to expend damages recovered on the repair of the premises. 
The measure of damages is the depreciation in the market value of the reversion (d). 
But no hard and fast rule can be laid down and all the circumstances of the case must 
be taken into consideration and damages assessed at such sum as represents the loss to the 
covenantee (e). Now in England under the Landlord and Tenant Act, 1927 (17 & 18 
Geo. 5 C. 36) sec. 18, sub-section 1 “ Damages for a breach of a covenant or agreement to 
keep or put premises in repair at the termination of a lease, whether such covenant or 
agreement is expressed or implied, and whether general or specific, shall in no case exceed 
the amount (if any) by which the value of the reversion (whether immediate or not) in the 
premises is diminished owing to the breach of such covenant or agreement as aforesaid ’’. 
But the covenant may be so worded as to give rise to a debt and not merely a claim for 
damages for breach of covenant, Thus where in a lease the lessee covenanted ““ to expend 
during each year of the said term on...... .. repaifs and decoration a sum of five 
hundred pounds and at the end of each year of the said term to produce to the lessors 
evidence of such expenditure or to pay to them at the end of each such year a sum equal 
to the difference between the amount so expended and five hungired pounds it has been 
held that the performance of the repairing covenant and the obligation to pay were so 
inextricably bound together that the latter could not be served or treated as a collateral 
promise to pay monocy and therefore the whole claue touched he thing demised and ran 
with the land and that the obligation to pay created a debt and was mot a covenant to pay 
damages for breach of covenant to repair within the Act'and the lessors could recover the 
amount as a debt without reference to the diminution of the value of the reversion (f). 


If the covenant is to leave or restore in good repair or in the same condition as when. 
the lessee took possession, only one suit can be brought at the end of the term, and the 
damages will be the cost of putting the premises in the state of repair required by the 
covenant (9). Any sum recovered during the term as damages for breach of covenant 
to keep in repair will be taken into account (h). 


Clause (n)—Lessee’s duty to the lessor.—There is no provisionsof English 
law corresponding to this section. It is correlative to the covenant for quiet enjoyment, 
for while the lessor secures undisturbed possession to the lessee, the lessee is under an 
obligation to give notice to the lessor, if his title is in jeopardy : Rankin, ČJ „ explained 
the clause as throwing a duty on the lessee in order that the lessor may if he chooses 
protect his own interest and that the lessor may be safeguarded against the results of a 


. collusive eviction submitted to by the lessee (i). Even before the Act the Caloutta 


High Court said that it is incumbent on every lessee to protect his lessor’s property from 
encgoachment or unlawful eviction (3). 


The lessor’s cause of action to recover possession accrues when the tenancy is deter - 
mined and there can þe no adverse possession against hii till then (b). In Katyayant 
E O 


Coward v. Gregory (1866) L.R. 2 C.P. 153. (29) A.C. 272. 


b) 
c) Luxmore v. Robson (1818) 1 B. & All. 584. n ; ; 1. 
lo Doe d. Worcester Trustees v. Rowlands (1841) 00 A v. Kali Das (1881) 9 Ca 


9 C. & P. 734; Henderson v. Thorn (1893) 

2 Q.B. 164 ; (E) Davis v. Kaze 2 (1968) 8 VR. 55 ; 
Conguest v. Ebbetts ae) A.C, 490, 494. Womesh Ohunder Raj Narain Roy 
Moss’ Empires Id. v. Olympia (Liverpool) (1909) 10 W.R. 155 Egera Gobind v 

Ld. (1939) A.C. 544 (H. I.). ari Churn (1883) 9 Ga 367; Sharat ; 

(g) Joyner v. Weeks (1891) 2 Q.B. 31, 43; Sundari v. Bhobo kaang (1886) 13 Ca 

5 v. Subraya (1896) 20 Bom. 430, 1953 5 5 (1895) 

(h) Ebbetts v. Conquest (1900) 82 L.T. $60. e 8 1005) i af Cal. W. N. 343; Thame, 
i) Indu Bhusam v 10 17 Moazam Ali man Pande v. Maharaja of Vizianagram 
e (1929) 33 106, 111, 117 I. C. 838, (1907) 29 All. 308. 
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Debi bd Udoy Kumar (2) the Privy Council pointed out that the lessor could not main- 
tain an action against a trespasser at his own hand for ejectment as he might be met with 
thé objection that the apparent trespass had been acquiesced in by the tenant. But if 
hi eee giae ai the landlord may sue for a declaration of his rights and for a decree 
Ering Aa Sr possession as againstthe trespasser (m). The landlord holds possession 
through hia tenant, and if the tenant is disposed AA Jandlord may sue for recovery 
of the land demised under sec. 9 of the Specific Relief Act (n). The lessor may 


aa a for the purpose of giving possession to a person to whom he has granted a 
ease (o). 


NGA Clause (0)—User—This clause requires the lessee to use the land as a man of 
ordinary prudence would use his land, and not to use it for a purposo different to that. 
for Which it was leased. 
a 
Amendment.—The words or sell“ were added by the amending Act of 1029. The 
words belonging to the lessor, or were inserted by the same amending Act. 


Waste.—Waste is said to bo yoluntary, i. e., doing an act which is destructive of the 
premises; or permissive, i. e., an omission to make necegsary repairs. The liability for 
permissive waste arises out of the obligation under sec. 108 (m) to keep the property in 
a good condition subject-éo fair wear and tear. This clause deals with voluntary wasto 
and imposes a liability stmilar to that imposed upon bailees by seca, 151 & 154 of the 
Indian Contract Act. An act which a person of ordinary prudence using his own 
property would commit is not waste plthough it damages the property. Thus where a 
warehouse was damaged Hy the woight of the goods placed in it, and the usor was 
reasonable having regard to the,class of building, the lessee was not liable (p). But 
even in a lease which permits of oxcavation the lessee will bo liable if the excavatién is 
done in such a manner as to cause substantial damage (q). 

2 

Structural] additions and alterations.—Tho tenant. cannot make structural addi- 
tions and alterations without the consent of the landlord. It has already been noted that 
alterations that are not authorised amount to a breach of the implied covenant mention- 

ed in clause (m). Such alterations will also bea breach of tho implied covenants mention- 
ed in clauses (o) and (p). In England it is usual to insert in a lease an express covenant 
against erecting any building on or making any structural alterations in or additions to 
the demised premises without the previous consent in writing of the landlord. To protect 
the tenant against capricious withholding of consent by the landlord the Landlord and 
Tenant Act, 1927 (17 & 18 Geo. 5, c. 36) sec. 19 (2) provides that such a covenant is to be 
deemed to be subject to a proviso that the ligence or consent is not to be unreasonably 
withheld and further provides for payment by the tenant of a roasonble sum in respect of 
any damage to or diminution in the value of the premises and an undortaking by the 
tenant to reinstate the domised premises. As to what additions and alterations cons- 
titute improvements within the meaning of that Act see the undornoted casos Ar). 


— LA —— — ell 


SS 5 ` 7 

(ZZ) (1925 2 11. 52 1. A. 100, I. C. 110, | DAN VV 10 Cal. W. N. 
(m) aj Oumar v. Ali Mia ng yor Ta | (o) M e . rere (roan 
b C. 192; Dam f ‘ ad. 037, 62 1.C. 6 „Ci M. . 

Puai V Lacht Brued (1928) 7 1715 i (p) Manchester Bonded Warehouse Co. v. Carr 

496, 110 I.C. 642, (28) A.P. 354 : Ghulam | (880) 5 C., P. D. 507; Saner v. Bilton 


Husain v. Muhammad Husain (1904) 61 | is78) 7 Ch. D. 816; Koegler v. Yule 
i. sha 1970 a Har ah v. Fen- | (18700 14 W. R. 45 O. C., 5 Beng. I. R. 401. 
(1916) Mad. 


198; Bissesuri Dabea v a Konia : (9) a . Sirish Chandra 9% 

3 ii 2 al. l oh . 25D, 1 

(n) Jagannath Chea S Rama (1905; 28 Mad; (r) F.W. Woolworth a Company Papel 

238; Shyama Churn V. Mahomed Ali (1937) 1 a Lam rih v. I i 85. 

t 35, 3 1.C. 466. worth and Company 15 ) ae 

abin Das v. Koylas*Chunder (3911) go F elt 118885 1. 858 eatres V. 
i Cal. I. J. 483, 7 I.C. 924; Akhil Chandra - | Ch. ipa. 


700 THE TRANSFER OF PROPERTY ACT. 


8. 108 (o) There is no such statute in India and the matter is left to be dealt with by sec. 108, 
clauses (m), (o) and (p), in the absence of any express covenant in that behalf. 


Diversion to a different use.— The lessee may not use the property for a pur- 
pose other than that for which it was leased, for it is waste to change the nature of the 
‘premises. If this were done by structural alterations, it would involve demolition and 
reconstruction which is expressly forbidden by this and the next clause. But a differ- 
ent user may be waste even if it does not involve structural alterations. Thus a house 
let for residential purposes may not be used as a shop by the exhibition of goods 
therein without structural alteration (s). If such different user is not injurious to the 
premises it is technical waste and not actionable under English law, and in the case laste 
cited an injunction was refused on the ground that no substantial injury had been done. 
The law ander this clause is probably the same, for the last words of the sub-section 
seem to indicate that the different user referred to is injurious. In U Po Nging v. Burma 
Oil Co. (t) land was leased with the right to win oil from it. The lessees sank oil wells 
but the wells yielded not oil but gas which the lessees used for their own purposes. The 
Privy Council held that they were entitled to do 80 without doing any damage to the 
property leased. 5 

English cases mostly turn on express covenants, such as, to use the premises as a 
private residence only and not to carry on a trade or busines (u). Indian cases mostly 
krise with reference to agricultural tenancies but the principle is the same. A tenant 
may not on land let for cultivation construct a tank (v) or an orchard (w). When an 
agricultural tenant let his land temporarily to a ‘theatrical eompany this was held not 
to be a diversion (x). Thus a land leased for the purposes of a gfove cannot be used for 
building even temporary structures (y). £ 


Timber.—Timber is as a rule trees used for building or repairing houses, see note 
Timber under sec. 3. Felling timber is an act of waste. The words or sell have 
been inserted by the amending Act of 1929 apparently to make it clear that the lessee may 
not sell the standing timber to a vendee to be felled and carried away by him. The prohi- 
bition must refer to timber which was standing when the lessee entered, for the 
lessee has the right under sec. 108 (h) to fell and remove trees that he has planted 
himself, but not those which he has not planted (z). €: 


Building.—The words “ belonging to the lessor have been inserted by the 
amending Act of 1929. They make it clear that the right of the tenant to remove the 
materials of buildings erected by himself recognised in sec. 108 (h) is not affected. 
The prohibition against pulling down buildings of the lessor includes making any 
structural alterations (a). Pulling down a house is waste even if it is rebuilt (b). 


Mines and quarries.—The right of the lessee to minerals depends upon the 
tefms of the leases—see note Attached to the earth under sec. 8. In the absence of 
such right the lessee has no right to work quarries or mines other than.those open when 


ilki . Roge% (1864) 2 De Q. J. & Sm. (w) Bholai v. Rajah of Bansi (1881) 4 All. 
E 6.4. N i = 174; Tal Watang A Ramachandra (1887) 


1029) 7 Rang. 157, 56 I.A. 140, 115 I.C. 10 Mad. 351; contra—Venkayya V. 
oe 708, (20) A PO. 108. : ¢ Ramasami (1899) 22 Mad. 39 (because 
(u) German v. Chapman (1877) 7 Ch.D. 271 the tenancy was permanent and the act 

C.A. (use as a school) ; Hobson v. Tulloch was good husband); cf. Krishna Doss V. 
608) 1 Ch. 424 (use as a boarding house); Venkatappa (1899) 9 Mad. L.J.e146. 
k gte R pee (1927) 2 K.B. (z) Yusuf Ali v. Hira (1898) 20 All. 469. 55 
= 7 (use as a restaurant). | Dutt 
V 
Gauner Arte v. Maree r on Biswas (2) Gur Prasad v. Mehdi Husain (1942) 201 1.0: 
(1878) 20 W.R. 280 (express «covenant 728, (194%) A. O. 460. 


not to dig a tank); Noyna Misser v. 9a) Doed, Vickery v. Jackson (1817) 2 Stark. 25. 
Rupikun (#883) Y Cal. 609. (5) 2 Roll, Abr. 816. 
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be entered (e) ; or to dig and carry away soil (d) or shells (e), or even to take stones lying S. 168 (p) 
loose and exposed on the surface (). The lessee may not make bricks on land not let (q) | 
for that purpose (g). Subsoil rights in a tenure are assumed not to have been granted 

unless an express grant is made. A tenant may, however, have a right to make bricks 

for his own domestic or agricultural purpose (A). 


If the lease confers a right to work a mineral field, the right is, of course, not cut 
down by this section (i). 


Any other act.—The last clause embraces every act which causes permanent injury 
to the property. If land leased for the construction of a reservoir is used us a rubbiah 
qhoot, this is waste, because the level of the land being raised it would be more expensive 
to lay the foundations of a house (j). But small excavations which caused no damage 


are not actionable (). 4 


Clause (p).—Erection of buildings. On an agricultural holding a tenant may 
not erect a building not connected with agricultural operations (1). An occupancy 
tenant in Bengal may build a pucca dwelling house as is suitable to his holding (m); 
or an indigo factory if indigo is growa on his holding (). 


Before the Act it was held that a tenant building a puecn house on a holding which 
had ceased to be agricultgral improves the property and does not change the nature 
of the tenancy (o). In thé case of another lease which was also executed before the Act, 
the Madras High Court said that if the rent was fixed and payable, whether the Jand is : 
cultivated or not, the erection of a building improves the landlord's security, and will 
not be restrained by injunction (p). 

a 


Clause (q).—Restoration ofspossession.---At the expiration of the torm whether 
it terminates by notice or by efflux of time the lessee is bound to put tho lessor 
in vacant possession. This is known as the rule in Henderson v. Squire (9). In the case 
of an agricultural tenancy Farran, (. J., said that the tenant not giving vacant possession 
after giving notice of relinquishment did not create a tenancy by holding over, but 
gave rise to a claim for damages by tho landlord (r). It there ure several lessors and 
partition has not been effected between them, it is sufficient that vacant possession 


should be given to one of them. 


Illustration. 


A and B lease a shop to C. C gave notice to A and B determining the tenancy. C 
then gave vacant possession to 4 alone. A alone gave a fresh lease of the shop to 
another tenant. B sued C for rent. Held that the tenancy was determined and that C 


—— SS Oe anla pah Fgh Re EYEE YOR enh hE — 


(D Juqut Chunder v. Eshan Chunder (1876) 24 
W. R. 2820; Lal Sahoo v. Deo Narain 
(1874) 3 Cal. 781 ; Ramanadhan v. Zemin- 


(e) Christian v. Tekaitni (1914) 20 Cal. I., J. 
527; Ras Behari v. Jagdish Chandra 


5 ; „P. 111 
Cool ap e 114, (1036) A. dur of Ramnad nen Mad, 407; Orr 
i ud ' 883) 7 v. Mrithyunjaya 31) 24 Mad. 65. 4 
A a A "00. . also Venkayys v. Ramasami (1890) 22 
(e) Chaladom v. Kakkath (1902) 25 Mad. 669. Mal. 30. | S 
(f) Kusum Kumari v. Jagdish Chyndra (1940) (n) Hari Kisore Barna v. Baroda Kisnre (1904) 
20 Pat. 96, 193 J.C. 760, (1 41) A. P. 13 31 Cal. 1014; Myamutoola v. Gobind 


„ from Ras Boat v. Jaydish 4 1 aa (Act 10 of 1860 Rulings) 
handra (1036) A. P. 111. , R. 40. 
(7) Anund Coomar a e „ tn) Hari 11 a 1 an Narayan 
° m . R. + Ae 2 9007) 34 Cal. s A. 133. 

Tarin Churn Bose (1875) 23 W.R. 20% mno Coomar v. Jagannath (1382) 10 
(h) e Nath Narayan v. Narn Nath (00 J N i ‘vida Jag 

(1942) 208 I. C. 442 (1943) A. P. 31. „ 5 | Govind Rao (1032) 62 Mad. 
(t) Satya Niranjan v. Ram Lul (1925) 4 Pat. 6% J e LC. 487, 4.00 AM. 328. 


. 289, (25) A. PC. 
244, 52 I. A, 109, 86 L. C. 280, (25) (% (1869) L.R. 4 Q.B. 170; Marsden v, Edoard 


E 


42. 
*harity Board v. East Heyes lid. (1927) 2 K. B. 1; Venkatesh 
9) ma 7 kag en „ ty 900) 1 ch. 624. 10 0 yan v. Krishnaji Arjun (1884) 8 Bom. 
(k) Barada Prasad v. Bhupendra Nath (1923) 9 Baliaramgiri v. Vasuger,(1998) 22 Bom. 548. 


50 Cal. 694, 75 I. C. 55, (’24) A.C. 56. 
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was not liable for not giving vacant possession to B, as he had given vacant pos#easion 
to one landlord : Ram Gopal v. Parmeshri Das (1924) 6 Lah. L. J. 197, 78 I.C. 870, (24) 
A.L. 474. 


The liability under this clause as under the other clauses is subject to contract to the 


„ contrary. Thus when the lease provided that the lessee shall always and in any event be 


entitled to be paid the price of the superstructure built (by the lessee) on the said plot of 
land before he surrenders possession of the land either on the expiry of the lease hereby 
grant ed or any other future lease or at any time. The price shall be fixed according to 
the market value of the buildings as at the time of ascertainment and payment the 
Privy Council held that the lessee was entitled to hold over as tenant by virtue of the above 
clause at the rent reserved by thé lease until he was paid the then market price (2). : 


Damages.—It the lessee fails to restore vacant possession he isliable in da for 
the breach of this obligation (i). Under the Landlord and Tenant Act, 1730 (u), a tenant 
for years in England who in spite of demand made for the premises after the expiry of the 
term contumaciously holds over, t.e., holds over though conscious that he has no right to 
retain possession (v), is liable to a penalty at the rate of double the value of the premises. 
This penalty has been takenms a guide in the Punjab for the assessment of damages when 
the lessee contumaciously holds over (w). The proper measure of damages is the loss 
sustained by the landlord. This will be mesne profits and damages in tort for the 
trespass (x). Damages will also include premium received from a subtenant (y) and the 
cost of evicting a subtenant (z). 


Joint lessees.—If one of two joint lessees fails to rektore vacant possession to the 
lessor, both will be liable (a), unless the other has not assented to the holding over (b). 
= 


Boundaries.—It is the duty of the lessee to preserve the boundaries of the land 
intact and to leave them distinct at the end of the term (c), particularly if his own land 
is adjoining. If there is a confusion of boundaries the lessor is entitled to have them 
ascertained at the end of the term (d). If the boundary cannot be ascertained the lessee 
will be Gompelled to make up land of equal value (e). 


Emergency Legislation.—During or immediately following the two Great Wars it 
was found necessary to give special protection to tenants against enhancenfont of rent and 
ejectment in supersession of the ordinary law of landlord and tenant laid down in the 
Transfer of Property Act. Thus during or after the first Great War (1914-1918) there 
were the Bombay Rent (war restrictions) Act (II of 1918), the Calcutta Rent Act (III of 
1920) and Madras City Tenants Protection Act 1922 (III of 1922). During or immediately 
after the last Great War (1939-1946) also “special legislation has been enacted in different 
Provinces. Thus in Bengal an order was made under the Defence of India Rules called 
“The Bengal House Rent Control Order, 1942 which applied to the whole of Bengal 
except the city of Calcutta as defined in the Calcutta Municipal Act 1923. For Calcutta 


so defined was passed The Calcutta House Rent Control Order, 1943 ” which was followed 
$< 


(6) Ethirajulu Ne v. Ranganatham Chetti (2) Henderson v. Squire (1869) L. R. 4 Q.B 
5 1944) 72 4.0 5 a 170; Baliar. amgiri x Varudeo (1898) 22 
0 k 859.2 v. ane oe 11 Exch. 769, 774. Bom. 348. 27 
u en. 2 « (a) Christy v. Tancred (1840) 7 M. & W. 1 
(o) Wright v. ga 1805) 5 203. 
(w) Narain Dass i a) Daa (1088 18 Lah. (d) Draper v. Croſts (1846) 15 M. & Le 
216, 188 1.0. 290, ( (82) A.L. 275; Sunder (c) Dugappa v. Tirthasamé (1888) 6 Mad. 1868 
Singh v. Ram Saran as (1988) 1 14 Lah. D v. Shushes Bhdveun ( 85 
137, 142 1.0. 754, (38) A. L. 6 oy E oi Brojonauth v. Gilmore ae 
(z) Sundermuli v. Ladhuram aos) 50 Cal. 667, 2 W.B. (Act 19 of 1859 Rulings) 48; 


e 6881.0. 767, (20) 4. G. 2 A. G. v. Fullerton (1918) 2 Ves. & B. 268 
(y) Gulam Mohiuddin v. 3 (1928) 25 (c) Spike v. 5 8 7 Ch. D. 871: ; 
m. L. R. 447, 78 Le. 442, (28) A.B. | (0) Ismail Broughton (1900) 
00 ul Rahman v. Daher (10880. . Cal, N. 840; Aston v (Teich 

146 10545. (39) A. T. 509. (1801) 6 Ves. 288. 
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Kd “The Calcutta Rent Ordinance 1946" (Bengal Ordinance No. V of 1946). In Bombay 


here are Bombay Rent Restriction Act (XVI of 1939) and tho Bombay Rents, Hotel 108 


Rates and Lodging House Rates (control) Act (VII of 1944). The object of these enact- 
ments, generally speaking, is to give relief to tenants by ensuring (i) that rents may not 
be enhanced except to the extent and in the manner specified in the Act and (ii) that the 
tenant observing and performing the torms of the tonuney may not be ejected except as 


Ste slightly different with the result that different views have boon expressed by the two 
High Courts on the important sections, It will suffice to give only a few references to 
recent decisions. 


Galcutta decisions.—Bengal House Rent Control Order.—Airon Chandra Bose v. 


Kalidas Chatterjee (1943) 2 Cal. 272, 47 (C, M. N. 460; Nanda Lal v. Surcsh Chamira 50. W. N. 
171 ; Tarak Chandra Dev. Asoke Prasanna Bal (1946) 50 (. W. N. 750. Caloutta House Rent 
Control Order.—Babulall Chowdhari v. Hari Prosad Roy (1949) 48 C. W. N. 487 (1943) 1 Cal. 
690 ; Narendra Kumar v. Jugal Kishor (1944) 48 C. W. N. 711; Sarat Chandra Dutta v. Sm. 
Ushanjini Dassi (1945) 49 C. M. N. 430 Kanto Mohon Mullick v. Jyotish Chandra Mukherjee 
(1945) 49 C. W. N. 433; Sm. Radharuni Dassi v. Genat Kumar 945) 40 C. W. N. 647: Keshav 
Mitter v. Mrs. P. Ghose (1945) 49 C. W. N. 728; O. C.; Ganguli v. Kamalpal Sing (1946) 61 
C. W. N. 208. 9 


Bombay decisions :—Punam Chand Velraj v. The Bombay Cloth Market Cu. (1943) 
Bom. 480; Ismail Dada Bhamani v. Bai Zulukha Bai (1944) Bom. 361 ; Navnitlal Chunilal 
v. Baburao K. Pai (1945) Bow. 82; Sh&h Mangaldas Girdhardas v. Gorindlal Ishwarlal 
(1945) Bom. 310 F. B. Re Peregrino Antonio Rodriguca, Ex parte The Official Assignee 
(1945) Bom. 702. . > 


109. If the lessor transfers the property leased, or any 
part thereof, or any part of his interest 

ra 6bta of lessor's trans- therein, the transferee, in the absence of a 
contract to the contrary, shall possess all 

the rights» and, if the lessee so elects, be subject to all the 
liabilities of the lessor as to the property or part transferred 
so long as he is the owner of it; but the lessor shall 
not, by reason only of such transfer, cease to be subject to 
any of the liabilities imposed upon him by the lease, unless 
the lessee elects to treat the transferee as the person liable to 


+ 9 


Provided that the transferee is not entitled to arrears of 
rent due before the transfer, and that, if the lessé&, not having 
reason to believe that such transfer has been made, pays rent 
to the lessor; the lessee shall not be liable to pay such rent 


over again to the transferee. 


The lessor, the transferee and the lessee may determihe 
what proportion of the preminm or rent reserved by the lease 
is payable in respect of the part so transferred, and, in case 


,“ 


provided in the Act. The language of tho Calcutta order or ordinance and the Bombay Act 


Si. 
(q), 109 
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they disagree, such determination may be made by any Court 
having jurisdiction to entertain a suit for the possession n of the 
property leased. 


Assignment of the reversion.—An assignment of the reversion is an assignment 
of the lessor’s interest. The case of an assignment of the term, i. e., the lessee’s interest, 
has been dealt with under sec. 108 (j). An assignment of the reversion may be as the 
section indicates (1) an assignment of the whole reversion or an absolute assignment, or 
(2) an assignment of the reversion in part of the property, or (3) an assignment of part 
_ of the reversion in the property. In the first case there is no severance of the reversion. 
In the second and third cases there is a severance of the reversion. 


¢ 


i Absolute assignment.—At common law an assignment was not complete without 
attornment by the lessee to the assignee, except when the assignment was by will. But 
the necessity for attornment was done away with by secs. 9 and 10 of the Statute 4 
5 Anne c. 3, (now repealed and re-enacted in sec. 151 (1) of the Law of Property Act, 
1925), and attornment is not necessary under thé Transfer of Property Act. Before 
the Aot there is only one reported case in which it was said that the lessor’s assignee 
could not sue for rent without the lessee attorning to him (f)., A fresh attornment by the 
lessee to the lessor’s assignee is not necessary under this Ad (g). In practice, however, 


* attornment is generally insisted upon as it is useful as an acknowledgment of the 


tenancy. 
6 


On an assignment of the reversion the assignee succeeds ta the rights and liabilities 
of the lessor in respect of covenants which run witk the land. The assignee takes the 
benefit of the lessee’s covenants, e.g., to pay rent (h), or to repair (i), and the burden of 
the lessor’s covenants, ¢.g., for quiet enjoyment (j). The lessee was held liable to the 
assignee for rent even though he had, after the assignment, made an invalid surrender 
of the lease to the original lessor (k). The words “as to the property in this section 
no doubt refer to covenants running with the land (7). The assignee of the reversion, 
accordingly, is not liable in respect of lessor’s covenants which do not run with the land. 
Thus a covenant by the lessor to pay a sum to the Jessee on the expiration or sooner 
determination of the lease does not touch and concern the demised propegty and so does 
not bind the assignee of the reversion, even if the lease provides also that, should the lessor 
be unwilling to pay the sum, the lessee may hold over and demand a new lease on the 
same terms including the term as to payment (m). On the other hand where in a lease 
there was a covenant by the lessee that a particular individual should not be concerned in 
the conduct of the business to be carriefl on on the demised premises, it has been held 
that the covenant was one running with the land as touching and concerning the thing 
demised and could be enforced by the assignee of the reversion against the assignee 
gf the lessee by terminating the lease on the ground of forfeiture for breach of the 


covenant (n). 


But the liability of the lessor continues after the atsignment, and the lessee is given 
the option of holding either the lessor or the assignee liable* A Jessee paid off a mortgage 


(f) Ram Lall Misser v. Chundrabullee (1870) ' (j) Iswara v. Ramappa (1934) 152 I.C. 201, (34) 
13 W.R. 228. | ; A.M. 658; Campbell v. Lewis (1820) $ B. 


Rum & Ald. 302. e 
á Dap L.R H. 348, 182 1.0. (888. See. Pied (b) Ramachandra v. Sheikh Hussdtn (1901) 8 
Pasupati v. Durjadhan (1048) A.C. 160, Bom. L.R. 679. 
(1042) 2 Cal. 546, 46 C. W. N. 898, 204 I.C. ()) See instances cited unger note Covenan's 
23490 (@ decision under o. 89, r. 9 C. P. C.). running with the land” under s. su j). 
(h) Stevenson v. Lambard (1802) 2 East. 576. (u) i940 Ch. 33 Hutchings 
@ N IK a is ‘Parasram (1891) 4 0 Pa (n) Lewin v. American and Colonial Distr sbytors : 
I. R. 6 IId. (1945) 1 Ch. 225. 
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for which his lessor was liable and then sued to recover the amount from the assignee of S. 160 
the lessor in enforcement of the liability under sec. 108 (g). Having exercised his election | 
against the assignee, he could not also make the lessor lia ble (o). This has been 
said to be an illustration of the equitable principle that a man cannot assign obligations, 

i. e., cannot substitute someone else as the performer of his duties, without the consent 
or the authority of those to whom the duty is owing (p). The lessor remains under a 
contractual liability under his express covenants ( q). 


So long as he is the owner of it.—These words indicate that the liability of the 
assignee lasts only so long as his estate lasts. He can get rid of his liability for that 
priod by a reassignment. This is because bis liability depends upon privity of estate. 
This jg also the case with the liability of the lessee's assignee to the lessor. See notd 
supra ‘* Liability of assignee to lessor ’’ under sec. 108 (j). r t iM 

Rights of the assignee.—The assignee of the lessor has against the lessee all the 
rights that the lessor had, and can enforce not only covenants but conditions (r). The 
Aot does not distinguish conditions from covenants, and in England conditions in a lease 
were put on the same footing as coverants by sec. 10 of the Conveyancing Act, 1881, now 
replaced by sec. 141 of the Law of Property Act, 1925. Ile can recover rent due subse- 
quent to the assignment, and he can give notice to quit under sec. 106 (%% The assignee's 
rights like his liabilities comence with the assignment. The section expressly enacts that 
he cannot sue for arrears of rent before his assignment (t), and he cannot sue on breaches 
of covenant committed before the assignment (u). It was accordingly held that he could 
not determine a lease by forfeiture for d breach of condition before the assignment (v). 
But sec. 141 (3) of the Law of Property Act, 1925, replacing seo. 2 of the Conveyancing 
Act, 1911, expressly empowers an c&@signee to enforce any condition of re-entry or forfei- 
ture for a breach before the assignment, provided such breach has not been waived or 
released before the assignment (w). In a Bombay case the assignee of a lessor was allowed 
to forfeit a lease for a breach committed three years before the assignment (x). This seems 


altogether indefensible. 


Severance of the reversion.—The reversion may be severed by an assignment 
of the reversion in part or by an assignment of part of the reversion. If A leases 300 
acres to B and then assigns 200 acres to C, there is an assignment of the reversion in part. 
But if A leases to B from year to year and then grants a lease for 21 years to C, there is an 
assignment of part of the reversion. In either case covenants which run with the land 
run witir the severed parts, and the assignee in respect of the part has tho benefit of the 
lessee’s covenants and bears the burden of tie lossor's covenants. There is a similar pro- 
vision in sec. 141 of the Law of Property Act, 1925, and also in rec. 37 of this Act. In 
the first case C may recover the rent of 200 acres from B, and A the rent of 100 acres from 
B. In the second case, C as transferee of part of the reversion by the lease of 21 years, is 
entitled to recover rent from B for that period (y). An assignees of a part can enforce 3 
covenant for repair of that part (z). 


1 2 i Martyn v. Williame (1867) 1 H. & N. 617; 

(o) 780%) „ (1934) 15% J. C. 201, Co) Johnson v. St. Pagers Hereford Church- 
(P) Cherukomen v. Ismala (1872) 6 Mad. H.C. , wardens (1436) 4 Ad. & Ei. 520. 

i j (e) Fenn d. Matthews and Lewis v. Smart (1810 


0 Stuart F. 77 (1904) 1 K. B. 362. o! Hh ar i ee e Sree 

(% Kannyan Baduvan v. Alikutti (1919) 42 Mad. | 1 r. Brown (1857) 

di we e us ore | (w) Davenport v. Smith (1921) 2 ch. 270. 

+) Man i v. Ratnasami r shveahwar v. Mahableshwar (1919) 43 Bom. 
(1917) 88 Mad. LJ. 684, 48 LC. 210 4,47 LO. 108 h 


247 5 Ram v. Tek Chand (1910) 1 Tab. | % Ram Anant Singh v. Shankar Singh (1008 
(0) Flight v. Bentley (1835) as sag i Sharp 3 Jara v. Bean (1853) 
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IQustration. 
Ss. A leases a house and stable to B who covenants to keep the premises in good repair. 
109, 110 During the term A sells the stable to C. O can enforce the covenant to repair as regards 


| the stable. 


At the expiry of the term the lessor’s assignee can sue to evict the lessee from that 
part (a). If two joint lessors effect partition, one of them can enforce a forfeiture for 
non-payment of the rent of his moiety (b). $ 


A usufructuary mortgagee is an assignee of part of the reversion but as the right of 
enjoyment and the right of possession have been transferred to him he can sue to recover 
all the rents. He can also give notice to quit determining a periodical lease (e). After the 
transfer*of the reversion by usufructuary mortgage, the lessor-mortgagor cannot accept a 
surrender of the lease (d). 


A lessee for a term is assignee of part of the reversion and can give notice to quit 
to a monthly tenant of the original lessor (e). t 


Proviso.—The assignee is not, as already stated, entitled to rent before the assign- 
ment. Such rent is not part of the reversion but a mere debt /). There is no obligation 
„on the assignee to give notice of the assignment to the lesseet but it is desirable to do so, 
for if in the absence of notice the lessee pays rent to the lessor he will not be liable to 
pay it again to the assignee (g). See sec. 50. 
‘ e 
Apportionment.—Notice to tho tenant is oy virtue ef sec. 37 sufficient to 
convert the single obligation to pay rent to the lessor into a several obligation to pay 
rent to the lessor and the assignee of part. On receipt of notice the lessee is bound to 
pay each the proportionate part of the rent (h). The lessor, the assignee and the lese 


e may make the apportionment amicably or failing an agreement a suit may be filed 
for the purpose. 
110. Where the time limited by a lease of immove- 


able property is expressed as commencing 
vnc kern of day 0° from a particular day, in computing that 

time such day shall be excluded. Where 
no day of commencement is named, the time so limited begins. 
from the making of the lease. « 


Where the time so limited is a year or a number of years, 
° in the absence of an express agreement 
yenuration of lease for to the contrary, the lease shall last during 
e the whole anniversary of the day from 

which such time commences. | 


(a) Kannyan Baduran v. Alikutti (1010) 42 (e) Manickam Pillai v. Ratnasami Nadar 
Mad. 608, 51 I. C. 286. 1917) 33 Mad. LL... 684, 4g TC, 210; 
l r u v. MAN 2 

(0) Kerap wi . (1914) 38 Mad. 445, 21. BB 18 Ng 


i , i 3 (f) Sharp v. Key (1841) 8 M. & W. 879. 

Ba . Sh adji (1927) 29 Bom. son 

er 14.215 100 l. 1038, (87 AB. 145. (9) Akola Ae v. Supper (1028) 72 LO. 86, (29) 

(4) Havu v. Ganapati (1930) 32 Bom. L. R. % (h) Sri Raja Fimhadrt v. Prattipatig Ramay!’ 
679, 1257.0. 6804 ( 80) A.B. 329, (1908) 29 Mad. 29. i 
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Where the time so limited is expressed to be terminable 
before its expiration, and the lease omits 
to mention at whose option it is 80 
terminable, the lessee, and not the lessor,, 
shall have such option. 


Option to determine 
dense. 


Application of section.— There is a difference of opinion whether the section applies to 
verbal leases or is confined to written leases only (i). In Calcutta Landing and Shipping 
Co's case (supra) it was said that the first paragraph of the section contemplated that a 

time or period should be limited by tho lease and the period must be oxprossed to commence 

from a particular day and that when these two conditions were fulfilled the rule of 
interpretation laid down in the section would apply. It follows from this that as annonthly 
tenancy does not limit the time within the meaning of tho section, the section cannot apply 
to such tenancy and so has it been held (j). Whore a lease for years expressed to commence 
from the first day of a particular yoar also expressly stipulates that the lease is to terminate 
with the end of the last year of thg term, such term is “‘an express agroement to the 
oontrary within the meaning of the second paragraph (F). In such a case the atrict 
application of the first paragraph will make the lease self contradictory and therefore 
the first paragraph, it has been suggested in the Calcutta Landing and Shipping Co's 
case (supra), should be reall as qualified by some such expression as unless the context, 
otherwise requires.“ 


Computation of time:—The rulé here enacted for the computation of time ie the 
same as that in sec. 9 (f) of the General Clauses Act 10 of 1897. A lease from the day 
of date or a lease “from henceforth ” means a loase from the day of execution (J). elf 
no date of commencement is named, the lease begins from the date of execution (m). 
In Benoy Krishna Das v. Salsiccioni (n) the Privy Council held that a lease for four years 
from the Ist June 1921 expired on the lst June 1925. Thetenant held over on a monthly 
tenancy, each month of which expired on the lst on cach succeeding month, and this 
monthly tenancy was validly terminated by a notice to quit of the Ist February 1928 
which treated the tenancy as expiring at midnight of the Ist March 1928. This decision 
‘has been followed in the undernoted casos (o). An argument that the second paragraph 
of the section gave an additional day to the loage so that tho term expressed to commence 
from the lst day of a month would commence on the 2nd day of that month and would 
expire on the anniversary day, that is, the second day of tho last month of the term and, 
the monthly tenancy would commence from the 3rd day of that month and therefore the 
notice to quit should expire on the 2nd and got on tho lst day of a month was, it is 
submitted, rightly rejected in the second of the last cited cases. 


Option to break.—A lease for 3, 6 or 9 years jg a lease for 9 yoars terminable at 
: the end of 3 or 6 years (p). A lease may be for a term of years with an option to break 
or determine the lease at the expiry of the earlier periods, ¢.9., œ lease for 21 years 


. soning Vo. v. Victor 03 Cal. W. N. 100, 50 I. C. 177; Raja v. 
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(j valley Aricle MII. Co. v. Raja Bahadut A 1, 56 Cal. L.J. 319, 63 Mad. L. J. 1 
Motilal Mills (1943) A.B. 300: Usharam Bom L.R. 6, 1933 All. L. J. 428, 141 J. C. 
30 The Resear™ Industries Ltd. (1945) 514, (32) A. PC. 270. 
50 0. W. N. 461. | ee a hi Chandra v. Birendrajit, Shaw (1034) 
60 Deb Das Zale Abdul Gani (1938) 2 cu. e 88.98 22 6 Chandra v. Hankin 
? F > by 8 BL . Chan ra K * . . 7 
:!: tia ioe te Gah deat Leman N 
0 8 f s bdot e 7 ole „ 
o e Gooltright 4. Hall v. Richardson (1789) 9 
Koilash ‘Chandra v. Bejoy Kanta (2919) ` Term. Rep. 40% „„ 9 
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Se. terminable at the expiry of 7 or 14 years. If the option is given to each party, then either 
110,111 the lessor or the lessee may determine the lease (g). If the lease is for the term of 21 
years, determinable, nevertheless, at the expiration of 7 or 14 years, if the said parties 

shall so think fit,” it is determinable only by the consent of both the parties (r), although 

c it may have been the intention that either party should have the option of determining it. 


° But if the lease is silent as to who shall have the option, the section enacts that the 
lessee shall have the option. This follows the English case of Dann v. Spurrier (s), and 
rests upon the principle that when words of grant are ambiguous they are to be construed 
most strictly against the grantor (t). The exercise by the lessee of this power does 
not prejudice the lessor’s remedy for previous breaches of covenant (u). 


e 

Condition of the option.—Any condition expressed in the lease as to the exgrcise 

of the eption must be strictly complied with. If the Jessor has the option in case he 
requires the premises for building purposes, he must show a bona fide intention and: 
that he has entered into an agreement to build (v). If the lessee has the option and the 
terms of the option are that he shall have paid the rent and performed the covenants 
of the lease, this is a condition precedent (w). 


111. A lease of immoveable property 
determines— r 


' (a) by efflux of the time limited thereby [pp. 709-712]: 


(b) where such time is limited conditionally on the 
happening of some event—by the happening of such event 
[p. 712]: : 

(c) where the interest of the lessor in the property 
terminates on, or his power to dispose of the same extends 
only to, the happening of any event—by the happening of 
such event [p. 712]: 


(d) in case the interests of the lessee and the lessor in 
the whole of the property become vested at the Same time 
in one person in the same right [pp. 712-714]: 


(e) by express surrender ; that is to say, in case the lessee 
yields up his interest under the lease, to the lessor by mutual 
agreement between them [p. 714]: ; 

(f) by implied surrender [pp. 714-716] : ; 

(g) by forfeiture ; that is to say,—(1) in case the lessee 
breaks an express condition which provides that on breach 
thereof the lessor may re-enter * ***; or (2) in case 
the lessee renounces his character as such by setting up 2 
title in a third person or by claiming title in himself; or (3) 

@ Garg ot ie, Ke . Rag ggg EE 
on- Sea Estates Co. v. I Reven le 


„ TI. R. 3 H. L. 158. 


(r) Fowel v. Tranter (1864) 3 H. & C. 458. Commissioners (2015) A.C. 428. 1 608. 
() (1802) 3 Bos. and Pull, 300, 44 (w) Burch, Tp Farrows Bank (1017) KP. 2823 
(t) Dos d. Webb y. Piton (1807) 0 East. 15. Grey v. Friar (1854) 4 H. L. Cas. 565. 
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the lessee is adjudicated an insolvent and the lease provides that S. 111 (a) 
the lessor may re- enter on the happening of such event; and in any 
of these cases the lessor or his transferee gives notice in writing 
to the lessee of his intention to determine the lease [pp. 716-724] : 


(b) on the expiration of a notice to determine the lease, or 
to quit, or of intention to quit, the property leased, duly given 
by one party to the other [pp. 724-725], l 


i 7 Illustration to Clause (f). 

A lessee accepts from his lessor a new lease of the property leased, to tak? effect 
during the continuance of the existing lease. This is an implied surrender of the former 
lease, and such lease determines thereupon. 


Amendment.—Clause (g) has been amended by Act 20 of 1929. See notes to that 
clause. ii 


A 
Determination of leases.—A tenancy at will or a tenancy at sufferance is 
determined by demand for possession or, by entry by the landlord without notice or, 
by the tenant quitting. Othtr tenancies are determined in one or other of the eight ways 
indicated by this section. To these may be added determination under a power or option 
to break. The principles of this section have been applied to lenses in the Punjab (z). 
and to agricultural leases (p). s 


Special Legislation.—The eff€ct of this section as of sections 106, 108, clause (q) 
has been practically superseded by special legislation in some places to give greater 
protection to tenants against eviction. See note supra “ Emergency Legislation under 
section 108, clause (q). 


Clause (a)—Efflux of time.—Leases for a definite period, such as a lease for a year 
or for a term of years, expire on the last day of the term, and the lessor or person entitled 
to the reversion may enter without notice or other formality (z). 


As a lease ig a transfer of an estate of inheritance, it does not terminate with the 
death of the original lessee, but survives during the remainder of the term to his heirs 
and representatives (a). 


The lessee cannot dispute the title of tho lessor as a ground for refusing to give up 
possession at the expiry of the lease ; for if he hgs been let into possession by tho lessor, 
he cannot deny the title under which he entered without first surrendering possession (b). 
If the lessee has not surrendered possession, the estoppel continues even after the 
termination of the tenancy (c). 

(z) Chirag Din v. Mohammad Usman (1923) (a) Tez, ree v. St Kanth Bhar es (1844) 3 


0 LC. 349, (24) A.L. 281; Karam Chand 61; D 


2. ( j WR, 147. 
v. Amar Nath (1983) 145 I. C. 902, (38) (1871) 16 V 
A. L. 377. (b) Vasudev Daji v. F Bom 


ie è H.C. 175 A.C,; Mut 
0 Kri i v. Gilbert Pinto (1919) 42 905) 28 Mad. 626: 
4 2d. 684,50 re. 800 FB. ; A anih v. Fee e Gulam Zilant (1900) 
Bhommakko (1910) 33 Mad. 253, 6 I.C. | 34 Bom. 329, 6 I. C. 065. Mujibar Rakamon 
437 Vasudevan v. Valia (1901) 24 Mad. v. Sheikh Lab Surati (1928) 82 Cal. W. N. 
47 F. B. > 867, ('28) A.C. 540. i 
00 Sunder”Singh v. Ram Saran Das (1932) (d) KALENG NG 63 Mad, LJ. 543, 188 LO. 
Hakim” Mina. Pariaman V. Anwar 34, (32) A.M. 208; Mujibar — 
Hussain (1032) All. L.J. 126, 139 I.C. Isak Surati, were ar 
828 232) A 14: Kundan v. Desra Bogs 8 (1915) 42 . 202, 
pehand (1933) 1933 AJ. LJ. 682, 37 All. 557, 30 1.0. 200; Vertannas v 


Beepe < LJ. 1927) 54 I.A. 276, 5 Rang. 
| 146 K. 762, () A.A. 750 Suraj Bhan 1127, 102 10. 639, (27) K. W. 151. * 
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Illustration. 


A purchased land at a revenue sale in the name of B his benamidar. A then let 
the land to C. At the expiry of the lease C refused to give up the land alleging that the 
real owner was B. Held that C having been let into possession, by A was estopped from 
disputing his title: Muthuvaiyan v. Sinna Samavaiyan (1905) 28 Mad. 526. 


The estoppel extends to the assignee of the lessee (d) and to any person who has 
come in by collusion with the lessee (e). The Calcutta High Court has held that the 
eatoppel applies only to the landlord who has let the tenant in (f). But the Bombay 
and Madras High Courts have held that even if a tenant has not been let into possession 
by the landlord there is an estoppel when a new tenancy arises on his attorning to that 
landlord (g). Section 116 of the Indian Evidence Ad limits the estoppel to the lagdlord’s 
title #& the beginning of the term and the tenant may show that the landlord’s title has 
determined since he took the lease (h). 


Section 116 of the Evidence Act has since been explained by the Privy Courcil in 
Kumar Raj Krishna Prosad Lal Singh Deo v. Barabont Coal Concern Lid. (i). The Privy 
Council have held that sectipn 116 does not deal With all kinds of estoppel or occasions of 
estoppel which may arise between landlord and tenant but deals with one cardinal and 
simple estoppel. It postulates that there is a tenancy still gontinuing and that it had its 
beginning at a given date from a given landlord and prowides that neither a tenant nor 
anyone claiming through a tenant shall be heard to deny that that particular landlord 
had at that date a title to the property and there is no exception even for the case where 
the lease itself discloses the defect of title. If the ordins ry case of a lease intended as 
a present demise the section applies against the lessee, any assignee of the term and any 
ublessee or licensee. The Privy Council have further held that the principle of the sec- 
tion does not disentitle a tenant to dispute the derivative title of one who claims to have 
since become entitled to the reversion, and in that sense the principle only applies tp the 
title of the landlord who let the tenant in as distinct from any other person claiming 
to be reversioner. Nor does the principle apply to prevent a tenant from pleading that 
the title of the original lessor has since come to an end. Under section 116 “ the tenancy °`’ 
does not begin afresh every time the interest of the tenant or the landlord devolves upon 
a new individual by succession or assignment. Further under that section a tenant is 
estopped from denying his landlord’s title whether he was or was not alstady in possession 
of the property at the time when he took the lease. The Calcutta cases mentioned above 
have been explained as being outside section 116. In view of the observation of the 
Privy Council that neither a new tenant nor a new Kabulyat necessarily implies a new 
tenancy the Bombay and the Madras decisions noted above may need reconsideration. 


The lessee may resist eviction, if a covenant for renewal gives him the option to take 
a lease for a further term (J). 


Covenant for renewal.—The lease may contain a covenant for renewal, that is, & 
covenant to grant a renewal of the lease either at the end of the term or at some stated 


period within the term. Such a covenant confers ap immediate right to a further term, 


and as the covenfint runs with the land it is exercisable hy the assignees of the lessee and 
binds the assignees of the lessor. 


(d) Porattahath v. Parattahath (1906) 16 Mad. 54 Bom. 487, 125 I.C. 695, (30) A-B: 
L.J. 351. 895; Krishnerao v. Ghaman (1934) b 
(e) Pasupati v. Narayana (1890) 18 Mad. 335; Bom. L.R. 1074, 155 1.0. @49, (80) 4. 
Doe d. Bullen v. Mills (1834) 2 Ad. & 144; Venkata v. Atyanna Gone 


Chetty 
e(f) 35 (1886) 11 Cal (1917) 40 Mad. 561, 861.0. 817. „4 
a on i makris ; (1879) 2 Mad. 
519; Ketu Das v. 55 Nath Sinha (0 3 5 Pear Las (1888 | £ i 10 


1 0 2 

(9) Shankar v. Jagannath (1928)e80 Bom. L. (i) (1987),64 I.A. 311. are 
741, 111 I. C. 911, (28) A.B, 265 ; N ndha (j) Lewis v. Stephenson (1808) 67 I. J. 40. B. 
Sanlalehan 2968. | 
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The covenant generally requires the leasee to give notice of his intention to take a 
renewal before the expiry of the term, and if so the right of renewal may be lost by not 
applying within the specified time (k), though relief will be granted in special circumstances 
against failure to give notice in timo (1). If no time is mentioned for giving notice it will 
suffice if notice is given in reasonable time (m). But it is not to be inferred that the lessee 
will lose his right of renewal by not giving notice or by not having made an application 
for renewal if he continues in possession with the assent of the lessor (n). Time is not 
regarded as of the essence of the contract for renewal, and if the leasee omits to exercise 
the option the lessor may call upon him to decide whether he will take the lease and any 
delay by the lessee after receiving such notice from the lessor will be fatal (o). In a 
CÊlcutta case (p) the landlord made a fresh settlement of a village after the term of the 
origin#! lease had expired. But the settlement was held to be invalid because thgre was 
a covenant for renewal in the original lease and the landlord had omitted to give notice 
to the original lessees who were still in possession. If the lessee merely holds over and 
does not exercise his right of renewal, he becomes an annual or monthly tenant, as the 
case may be (q). 


fa 
There may be conditions precedent to the exercise of the®option, such as, performance 
of the conditions in the lease and as to repairs and these will be very striotly 
construed (7). d 


A covenant for renewal must be definite as to the term, otherwise it may be void 
for uncertainty (s). But in Indian Cottyn Co. v. Raghunath (t) u lense for 5 years with 
a covenant for renewal so lorii as the lessee, a registered Company, should require the 
land was held to be a lease renewablg at the option of the lessee so long as the Company 
lasted. 


The chief difficulty about a covenant for renewal is to distinguish a covenant for 
one renewal from a covenant for perpetual renewal. ‘This is a matter of construction 
of the covenant (u), and the leaning of the Courts always has been against perpetual 
renewal, and unless the intention is clearly shown the agreement is exhausted by one 
renewal (v). A covenant for a perpetual renewal of the lease must always be unequi- 
vocal (w). A covenant for a new lease “ with all covenants, grants, and articles ° con- 
tained in the old lease will not include the covenant fur renewal (x); for an option of re- 
newal is not the same thing as an option for renewal after renewal (y). But the addition 
of the words “ including this present covenant ” will make the covenant one for perpetual 
renewal (z). Where, however, the covenant gave the lessee an option “of continuing 


|| 4 a 

1919) 20 Bastin v. Bidwell (1881) 18 Ch. D. 288; 

” * 4. IJ. 514, 51 140 mony Waals v. Greville v. Parker (1910) A.C. 886 P. C. 

Leominiater Corporation (1792) 1 Ves. 476; (n) Surendra Nath Sen v. Dinabhandhu Nate 
Wight v. Hopetown (Har!) (1864) 4 Marq. (1908) 13 Cal. W. N. 59b, 4 I. C. 535. 


720 H. L.; Nicholson v. Smith (188) 22 Ch. (7) (1931) 33 Rom. L. R. 111, 130 I. C. D98, (31) „ 
D. 640. A. ;. 178 


; pra ; Hunter Swinburne v. Milburn (1884) 9 App. Cas. 
J Oe % ONS; Secretary of State v. Forbes (1012) 16 


v. Hopetown (Earl) (1865) 13 L. T. 130 H. L. ) t 
y ; T. Coo 905) 27 Cal. L.J, 217, 17 LG. 180. 

. (m) Jaggi ard v. Sir W. E. 8 4905) 5 siate A ron Hd, 5 

: 7 F burne V. i Tn, supra, v. 

1 a ae a a ears Guys Hospital (1796) 8 Ves. 205 Srish 

4 429. 7.63 C. l. 3. 128, 179 C. 8S. 

na 5 v. Gilbert (1881) gone aa (w) Sewakram v. Meerut Municipal Board (1987) 
emanteKumari Debi v. Safatulia A.A. 328. 


(1988) 37 Cal. W. N. 9, 144 I.C. 889, (33 lden v. May (1804) 9 Ves. 325; In ro 
A.C. 477. % Dae Yo AU Jeewandas (1888) 7 Bom 


M „ Nandtal (1920) 22 Bom. L. R. 10b. 
i 133.65 16. 610 ght Vishnu V. % Lewi v. Stephenson (1898) 67 L. J. (Q. B.) 
Ramchandra Krishna (1944) A. B. 210. 206. ° 55 
(7) Ram Lai v. Secretary o State, supra, Joh @) Hare v. 8 1) 4 K. i ’ n. 
v. Banister (1856) 2 K. 4 J. 374; Fines j 
v. Underwood (1876) 2 Ch. D. 310 C. A.; 
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the tenancy for a further period of 6 months on the same terms and conditions including 
this clause it was held that the lessee had the right to renew for one further period of 


6 months and yo more (a). 


Clause (b)—Contingent term.— f a lease is not periodic or in perpetuity, it must be 
for a certain time ; but it is sufficient if the time is certain with reference to a future event 
—see note Leases for a certain time under sec. 105. If the term depends upon the 
happening of a future event, the lease determines when that event happens. Thus a 
lease for life determines on the death of the lessee. A lease for the duration of the war (b) 


determines when peace is declared. 
e 


Clause (c)—Termination of lessor’s interest or power.—If the lessor’s interest 
is limited, the lease is determined with that interest. Thus a lease by a tenant for life 
is void at his death (c). Accordingly where a Maharaja made a grant of a village for the 
maintenance of his nephew for his lifetime and the nephew granted a permanent lease, the 
lease determined and became void on the death of the nephew (d). A lease granted by 
a Hindu widow having a widow’s estate would dotermine at her death unless justified 
by necessity. A lease undef a statutory or testamentary power would determine at the 
expiry of the time limited by that power for the term (e); A mortgagee in possession 
cannot grant a lease extending beyond the term of the mofigage, and a lease made by 
a mortgagee determines on redemption (f). If a puisne mortgagee redeems a prior 
mortgagee he may treat lessees of the latter who continue in possession as trespassers (9). 


Clause (d)—Merger.—The doctrine of merger has bæn explained in the note under 
section 101, When a leasehold and a reversion ooincjde there ish merger of a lesser estato 
ifi the greater. The leasehold is the lesser estate, for it is carved out of the estate of the 
owner, which is the reversion. The lesser estate is merged, that is, sunk or drowned in 
the greater (h). The lease determines, for it sinks into the reversion (i). Thus if che 
lessor purchases the lessee’s interest the lease is extinguished, as the same man cannot 
be at the same time both landlord and tenant. 


| The whole of the property.—The interests of the lessor and of the lessee must 
de in the whole of the property, otherwise there is no merger. Thus a lease is not ex- 
tinguished because the lessee purchases a part of the reversion (j). e 


Illustration. 


A is the owner of a property and leases it to B for Rs. 14-8 per mensem. 4 then sells 
7 of the property to C and the remaining 4 to tho lessee B. O claims that B's lease is 
extinguished by merger and that the reasonable profits of the property are Rs. 350 per 
mensem and sues B for 7 of that sum. Held that as B's purchase was not of the whole 
property the lease was not extinguished. O is therefore only entitled to t of Rs. 14-8 per 
mensem from B. Faqir Bakhsh v. Murli Dhar (1931) 6 Luck. 197, 58 I. A. 75, 131 LC. 


334, (31) A. PC. 63. 


(a) Green v. Palm@& (1944) 1 Ch. 328. (g) Alagirisgmi Mudali v. Akkrulu Naidu 
(b) Great Northern Rly. v. Arnold (1916) 33 1921) 41 Mad. L.J. 462, 69 I.C. 651, 
T. L. H. 114. 21) A. M. 303. 
° (h) 2 Bl. Comm. 177. 


O Db bee Singh y. e (Ù Burton v. Barclay (1881) 7 Bing. 715, 
Mahton (1928) 2 Pat. 171, 70 I.C. 200, Ap. Cs n Ende Maat v, E 
n Charan (1928) 107 I.C. 819, (28) A.P. 2 `- 

(Ð Beni Fersħad Koeri v. Dudh 

N O) 497, BLA. 35 151 1.0. 334, (3% APE 

: Mohendra Naik 


6 A 9 ; 631; Mon Paul v. Mo ; 

40) srr as v Alezander (1755) 2 Ves. Sen — 08 LC. 469, (22) . C. 284; Nuthvn’ 

bd sad v. Anwar Karim (1919) 53 l; 

Sf) Jhagru Mian u. Kagunan (1929) 119 I.C. 16; Parmeshwar Singh v. Mat. Sucve 
551, (29) A. P. 880. (1925) 88 I. C. 405, (25) A. P. 530. 


SUBLEASE. 


No intervening estate.—The expression 
inadequate to express the further condition that 
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„the whole of the property seems 


the union must be of the entire interest 


of the lessor and of the lessee. With reference to sec. 101 the Legislature has discarded 
the equitable rule of intention and has adopted the simple rule that the existence of an 
incumbrance prevents merger. So also with reference to the interests of the lessor and 
lessee the union of the estates cannot occur, if thore is any intervening estate (k). Thus in 
Burton v. Barclay (l) the lessee sublensed for a term shorter by a few days, and then 
assigned his interest to his lessor. This did not operate as a merger of the sublease, for 
the term of a few days intervened. A mortgage in Indian form is not a transfer of the 
whole interest of the mortgagor and it is submitted that a mortgago by a lessor of his 
rgversion to the lessee would not effect a merger. An Allahabad case (m), though not 
decidgd under this section, illustrates this principle. A zemindar mortgaged to an 
occupancy tenant and on redemption claimed physical possession on tho groupd that 
the tenant’s right had been extinguished by merger. The Court, however, held that 
the only effect of the mortgage was to suspend the ront during tho period of the mortgage. 
In a Calcutta case the Court was inclined to the view that there would be no merger where 
a lessee purchased the equity of redemption of his lessor (n). 
ty. 


lessee is administrator of tho lessor (r). 


Sublease.—When the lessor acquired tho lessee's interest, the rule of English law 
was that the covenants in a sublease wero oxtinguished (o). This anomaly was removed 
by sec. 9 of the Real Propea&ty Act, 1845, now replaced by sec. 139 of tho Law of Property 
Act, 1925. 7 


In the same right.—Another requisito for the operation of merger is that the two 
estates must be held in the same right, zr, as said by Lord Kenyon, Nothing is clearer 
than that a term which is taken in alieno jure is not merged in a reversion acquired euo 
Jure (p). There is no merger if che lesseo makes the lessor his executor (9), or if the 


Accordingly a device to prevent morgor is to 


take a conveyance of one of the intorests as trustee (s); or the purchase of the interests 
by different members of a joint family (i). 


is true that as to such leases sec. 2 (c) makes this section inapplicable (v). 


Leases before the Act.—As to leases before the Transfer of Property Act, it has 
been said that the doctrine of merger was not recognized by the law of India (u), and it 


Both as to 


leases prior to the Act, and to leases to which the section does not apply, the question 
of merger is decided by the general law under which merger depends upon the intention 
of the parties (w). Accordingly thero is a merger if the conduct of tho parties shows that 
there was no intention to keep the interests apart (zx). Following this rule the Calcutta 


(k) 
(0) 


Someshwari Prasad v. Maheshwari (1931) | 


10 Pat. 630, 135 I. C. 85, (31) A. P. 426. 
(1831) 7 Bing. 745; Amuatoo v. Sheik 
Mukeud (1915) 19 Cal. W. N. 435, 28 I. C. 
314; Lal Mahomed Sarkar v. Jagir Sheikh 
(1909) 13 Cal. W. N. 913, 2 J. C. 654. 
Kal lu v. Diwan (1902) 24 All. 487; Kashi v. 
Durga (1911) 7 Nag. L. k. 154, 12 J. C. 734. 
Suraj Chandra v. Behari Lal (1939) A. C. 692, 
1939) 2 C.L.J. 551, 70 C. TJ. 415, 43 


W. . 953. 
Webb v. Russell (1789) 3 Tam Rep. 393. 
Webb v. Russell, supra at p. 401. 
2 Bl. Comm. 177 


Chambers v. Kingham (1878) 10 Ch. D. 74.“ 


Belaney v. Bela 1867) 2 Ch. App. 138. 
pajanan y. Balang v. Bold Nath (1022, 
26 Dal. W. N. 565, 48 I. A. 485, 66 J. C. 
551, (22) A. PC. 94. i 
Womesh Chunder v. Raj Narain (1868) 
10 W.R. 15% Jibanti 181 5 4 
Chunder (1891) 29 Cal. 760, amen 


159; Chandra Singh v. Surat Chandra. 
h A. C. 125; Lakshan Chandra v. 
irendra Kumar (1944) 45 C. W. N. 837. 


(v) Hirendra Nath v. Hari Mohan Ghosh (1014 


18 Cal. W. N. 860, 22 I.C. 906; (refer 
to by the Privy Councii in Dulhin Lach- 
hanbati v. Bodh Nath, infra as being 
valuable review of decisions on thi 
branch of Indian law); Raja Bejoy Singh 
Dudharia v. Tarini Charan S (1935) 
39 Cal. W. N. 694. 


(w) Dulhin Lachhanbati . Bodh Nath aia 


48 I. A. 485, 26 Cal. W. N. 565, 
651, (22) A. PG, 94 citing Ingle v. Vaughan 
Jenkins (1900) 2 Ch. 368; han 
Chandra v. Birendra 
C. W. N. 837. , 
Ram Bissen Dutt v. Haripada Mukherji 
1919) 23 Cal. W.N. 840, 61 I.C. 380; 
eee v. Kishore (1916) 21 Cal. W. N. 
304, 38 I.C. 547; Amatoo v. Sheikh 
Mukeud (1915) 19 Cal. W. N. 
C. 314; Prosonno v. J 


W. N. 602, supra. 
ee 9 


r — 


Laks 
Kumar (1044) 48 


"435, 28 
I. C. ugut Chunder 
(1880) 3 Cal. I. K. 180; (1085) 39 Cal. 
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8. 111 (e) (f) High Court held that there was a merger in a case in which a putni interest was purchased 


F 


a zemindar (y), though in an earlier case the same High Court had said that the rule 
of merger was not applicable to putnis (z). In two Calcutta cases (a) the rule of merger 
was wrongly applied following a dictum of the Privy Council in Raja Kishendatt Ram v. 


e Raja Mumtaz Ali Khan (b) which was a case of accession and of resumable tenures which 


fell into the parent estate. 


Clause (e)—Surrender.—A surrender is an yielding up of the term of the lessee's 
interest to him who has the immediate reversion or the lessor’s interest (c). It takes effect 
therefore like a contract by mutual consent, on the lessor’s acceptance of the act of the 
lessee (d). The lessee cannot therefore surrender, unless the term is vested in him (eq: 
and the surrender must be to a person in whom the immediate reversion expectant on 
the term is vested (f). Thus a lessee cannot surrender to a receiver in whom the re- 
version is not vested (g), or to a lessor after he has sold (4) or mortgaged (i) the reversion. 
Nor can the lessee surrender if the lease is for a fixed term and contains a clause expressly 


forbidding surrender (j). 
Surrenders are either 5 or implied. Thif‘clause deals with express surrenders 
and the next with implied surrenders. 


Express surrender.—Express surrenders are in Englgnd required by the Statute 


of Frauds to be in writing. No such formality is necessary in India (k). A deed of surrend- 


er need not be registered, if there are facts de hors (I). No particular form of words is 
essential to make a good surrender (m), and a sw:render may be oral if accompanied with 
delivery of possession (n). In England the words generally used are “ surrender, grant 
and yield up, but they are not necessary if the intefition to surrender is sufficiently ex- 
pressed. Some local Acts provide for a written surrender in the case of agricultural 
tenancies (0). Š 
An express surrender takes effect at once and there can be no surrender in future. 
But an agreement to surrender becomes effective as an implied surrender when the estate 
is yielded up; and such an agreement can be enforced by specific performance. But 
delivery of possession is necessary, and so an insufficient notice to quit accepted by the 
landlord does not operate as a surrender if the lessee remains in N after the 


notice (p). 


Clause (f}—Implied surrender.—Implied surrender or surrender by operation of 
law occurs (1) by the creation of a new relationship, or (2) by relinquishment of 
possession. $ 

iler v. Kali Prasanna (f) Edwards v. Wickwar (1866) L.R. 1 Eq. 403. 


Promotho, Nath Mi 
a) Jiang NAN V. Gokool Chunder (1801) 19 (P) Cornish v. Searell (1828) 8 B. & C. 471, 476. 
Cal. 760. (h) Ramchandra 70 Shaik Hussain (1901) 3 


a) Surja 1 7 Nanda Lal (1906) 33 Cal. kaa L. R. 67 
ossain. v. ayan. as 
(1000) 38 Cai. 802, 3 iC, 15 7 both d 426 1.6. 680, 690) AB. 5325 BE a 
ssented from in 18 Cal, W. N. 860, z 18516 (1906) 1 K.B. 126 
(b (1678) 6 6 Cal. 108, 6 I.A. 145. (j) Jotindra Mohun v. Emam Ali (1909) 9 Cal. 
(e) Co. Litt. 337b. L.J. 632, 2 I.C. 688. 
{ Hoera Lali Pa Pa 7 Ned h Gho Y Pal 8 * (k) Tmambandi v. Kamleswari Pershad (1887) 
Kilburn < C, MT 9 Cal. 671; | Balai 14 Cal. 109, 119, 18 LA. 1 
Sitaram iki C oyare (1884) 8 (1) Singeshwar Jha v. Ajab Lal 18501 190 I. C. 
164 167 Klana v v. ee g 746, (1941) A.P, 142. 6 
ngram Bom. 2! 
(1880) 61 I.T. 726 (the words “take (e pa 5 5 5 Mat 
notice that I intend to surrender” do (n) Laksha na (1890) 11 R 
not effect a surrender). (1 1 "Wari Khan v. Dau 
(e) " Tenkataramanier v. 9 2 45 ox ae 871% (0) See R Rout Recovery Act (Madras) 8 of 1889. 


5 Mad. H. C. € (p) Johnstone v. Hudlestone (1825) 4 B. & C. Ez 
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New relationship.—If the lessee accepts a new lease that in itself is a surrender 
of the old lease, for the new leasc could not be granted unless the old was surrendered (q). 
Such surrender can also be implied from the consent of the parties or from such facts as 
the relinquishment of possession by the lessee and taking over possession by the lessor (r). 


This has been put on the ground of estoppel, and surrender by operation of law has been 


said to be an act done by or to the owner of a particular estate, the validity of which 
he is estopped from disputing, and which could not have been done if the particular 
estate continued to exist (s); and as the surrender is founded upon estoppel, the 
intention of the parties is immaterial. It matters not that the old lease is by deed and the 
new one by parole (i), and a new lease of a part will operate as a surrender of that part 
of the old lease (u). But the new lease must be immediately operative and the surrender 


is void*if the new lease proves to be void (v). i 


Illustration. 


A, the karnavan of a Malabar tarvad, grants a lease for years to B. A then grants 
a perpetual lease to B which if valid would have implied a surrender of tho lease for years, 
But the perpetual lease was in excess Ef 4’s powers, and it was set aside by A's successor. 
But A’s successor could not evict B as a trespasser, for tiẹ surrender being invalid, 3 
was entitled to hold until the expiry of the lease for years: Ramunni v. Kerala Varma 
Valia Raja (1892) 15 Mad. ike. 


There is an implied surrender if the lessor grants a new lease to his lessee to take effect i 


during the continuance of the existing lease as in the illustration to the section. The 
execution of a fresh kabulayet will imply the surrender even of a permanent lease (w). 
There is an implied surrentler when the lessor lets to a new lessee at the request of the first 
lessee (x). But this rule was held not to apply if the two leases were not incompatible & 
when the first was a mining lease and the second a lease for coffee planting (y). 


e 
On the other band an agreement regarding a change in the rent which does not 
import a new demise will not operate as a surrender (2), as for instance a kabulayet 
which is merely a recognition of a right already existing in the lessee (a). 


There is an implied surrender when the lessee accepts an office inconsistent with the 
lease, e.g., by remaining in possession as a servant, for the possession of the servant is 
that of the master (b). 


Relinquishment of possession.—Relinquishment of possension operates as an 
implied surrender, if there is (1) an yielding up by the lessee, and (2) an acoeptance of pos- 
session by the lessor. There must be a taking of possession, not necessarily a physical 
taking, but something amounting to a virtual taking of possession (c). Whether this 
has occurred is a question of fact. Thus if the lessor says he will give up his claim for 

(g) Crowley v. Vitty (1852) 7 Exch. 319; Upend- D sore! aes amane Fuy 


i Si 18 b 
Pa. pee e 90. 1680 4. 19 506. (z) Niekells v. Atherstone (1847 10 Q.B. 044; 
(r) Amar Krishna v. Nazir Hasan (1939) 14 Wallis v. Lands (1893) 2 e 18. 
Luck. 728, 188 I. C. 821, (1939) A.O. 257. (% Manavadan v. Parry & Co. (1925) 48 Mad. 
(8) Lyon v. Reed (1844) 13 M. & W. 285, 300 „ 815, 90 I. C. 720, (263 A. M. 1277. 


(t) Dodd v. Actlom (1 3) 6 eng a. 672. GET 484406 ‘QB. dal: Jonini Moha 
(u) Carnarvon (Earl) v. Villebois (1844) 13 M. v. Debendra, supra. 

& W. 313, 842. (a) Ramchunder Dutt v. Jugheschumder Dutt 

(v) Roe 1873) 12 Beng. L.R. 229, 285 P. C.; 

anna Aine Mealy eet ee 

8 kanan ge 8. S Mdhom 2 Cal. A. 146; 

C.A.; Ramunnt v. Kerala tarma Valia Nilratun Mandal v. Ismail Khan Mahomed 

| Raje (1802) 16 Mad. 166 ; Jamini Molin (1904) 32 Cal. 51. 31 I.A. 149 ; Nabakumêri 

Y. ra (£028) 71 I.C. 976, (2 A.“. v. Behari Lal Sen (1907) 34 Cal. 902, 86 


ka ia I. A. 160. 
Bhi aji Pahan v. ee Krisina (e Oastler v. Henderson (1877) 2 Q. B. D. 575, 
(1944) A. B. 210; Suraj Bhan v. Hafiz 576 C.A. | 
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S.111 66) rent if the lessee gives up possession in the middle of the quarter, and the lessee then 
gives the keys to the sor who accepts them, the lease is terminated by surrender (d). 
So also when after a te as to rent, the lessee returns the keys to the lessor who accepts 
them (e); or when the lessee says that she will quit immediately and the lessor 

* replies that she may go when she likes and the lessee quits and the lessor re-enters ( f) 
But Having the keys with the lessor is not sufficient, unless the lessor accepts them as a 
symbol of possession. Thus there was no surrender when the lessee left the keys with the 
clerk of the Official Assignee on the lessor’s bankruptcy and the Official Assignee continued 
to demand rent (g) ; or if the lessee leaves the keys at the office of the lessor who is unable 
to return them as he cannot find the lessee (h). But if after the keys are left, the lesgor 
at first refuses to accept but afterwards puts up on the premises a board to let, gives 
the keys to an agent and paints out the name of the tenant from the front of the house 
his conduct shows that he has exercised his option to accept the surrender (i). But 
the fact that the lessor attempts to relet the house does not necessarily imply acceptance 
of possession. Inacase where the lessee went to America and left the keys with an agent 
who not finding a subtenant gave them to the lessor, who attempted to relet, the lessor 
had acted for the benefit of both parties and titre was no acceptance (j). Nor will 
acceptance be implied merely from the fact that the lessor entered for repairs after the 
lessee had quitted (); unless the lessor remains in possession for a considerable time 
and embarks on works of reconstruction (1). It matters notethat the lessor accepts under 

a mistaken impression that the lessee is entitled to quit (m). If the lessor re-enters in 
exercise of a right of forfeiture, the lessee’s assent to such re-entry does not constitute a 
surrender (7). e. e 


Not an assignment.—A surrender of a term wits an end to the lessee’s rights and 
Ibta in the lessor. It does not operate as an assignment, and so a judgment against the 
lessee is not res judicata against the lessor after the surrender (o). 


Clause (g)—Amendments.— The following amendments have been made in “this 

sub-section by the amending Act 20 of 1929 — 

After the word re-enter the words or the lease shall become void have been 
omitted. These words were misleading, because even if the condition professed to 
determine the lease the lessor could not re-enter in the absence o an one pro- 
vision to that effect. See note Condition infra. 

The words “ or (3) the lessee is adjudicated an insolvent and the lease provides that 
the lessor may re-enter on the happening of such event have been inserted to 
provide for forfeiture in the event of the lessee’s insolvency. See note 
“ Insolvency ” infra. ° 

The words any of these cases ’’ have been substituted for the words either case. 
This amendment is purely consequential. The amendments made are not 

e retrospective (p). 


Forfeiture.—This clause refers to the determination of a lease by the leseor for 
breach of a condition by or for disclaimer by the leaseé or for the insolvency of the lessee. 
The happening of any of the three 8 events does not ipso facto put an end to 


(d) Whitehead ye Clifford — 5 Taunt. 518; (i) Phene v. Poflewel (1862) 12 C. B. (N. 18. ) 334 

V. Grove (1860 B., (W.8.) 496. (J) Oastler v. Henderson (1877) 2 Q.B.D. 575- 

(e) Dodd v. Aeklom (184 9 Man. : @ O. B. 638; 
I Darum 10 Kamleswari Per- (U) „ ae Se oe) 

shad , tage sap Bo 110, 18 LA. 160. 00 Smith v. Roberts (1802) 9 T. L. R. 77 C-A. 


V 
Cannan v 5 G. B. 634; (m) Gray v. 1 oe 622. 
R Re 0. (1800) 1 Ch. 978 (n) Cook & Co. v. O° L illips (1981) | 55 Cal. 
(lessor’s company 110 uidator accepts keys ike 785, 180 1.6 224.0 $1) A.C. 1 0 1521 
4 Mad. 514, 68 I. C. 208, (21) A. M. 308. 


without | prejudice his Sights unde (o) 
% Smith V. Blackmots (1885) 1 T. L.. 267. (p) Krishna Prasad v. Adyanath (1944) A.!. 7. 
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the lease, but only exposes the lessee to the risk of forfeiting his lease and gives a right 
to the lessor, if he so elects, to determine the lease. According to this clause, as worded 
two things, namely, the happening of any of the specified eveh ti nd the giving of the 
notice by the lesgor amount to a forfeiture. There is no provhion in the Act which 


enables a lessee to determine a lease for breach by the lessor (9). 0 


The W gives notice in writing to the lessee of ° have been substitured for the 
words does some act shewing. The reason for this amendment is explained 
in the note Notice ’’ infra. 


° Condition.—The word condition is not uscd in thia section in tho same senso as in 
English law, and overlaps what is callod a covenant in English law, A condition pute 
a bridle or restraint on tho estate granted. Thus in a lease which stipulated ad condi- 
tioned that the lessee would not assign except to his wife and children (r), these words 
indicated that tho lease could be determined for breach of tho conditions, But a covenant 
only imports an agreement. Thus in a loase where the losseo ““ hereby agroos that he will 
‘not underlet the premises without the consent in writing of the landlord ” (e), these words 
are a covenant, the breach of which gives tho lessor only the right to recover damages 
or obtain an injunction. But whether tho provision was a condition or a covenant the 
lease enures in spite of thobreach unless the lessor determines it. This he doos by enforo. 
ing a right of ro-entry. The words which have been omitted from the section, i. e., on 
the lease shall become void referred to a condition in the strict sense in which it is 
understood in English law. Neverthqjess it was held that void must be construed 
as voidable (t), and that the breach of a condition did not involve forfeiture 
unless the lease expressly so provided (u). In a Calcutta case (v) thore was an express 
condition against alienation, but its breach was held not to work a forfeiture in ‘the 
absence of a provision giving a right of re-entry. Conditions making the lease void 
ch their breach are also construed in English (w) as well as Indian (z) casos as making 
the lease voidable at the option of the lessor. 


But the condition or covenant must be an express condition. This has been said to 
mean so expressed that the Court can be certain that it was part of the stipulation 
between the parties (y). Ifthe covenant to pay rent is express and a proviso for re-entry is 
annexed, non-payment of rent will support a forofeiture (z) But in the absence of such 
.a proviso forfeiture will not be incurred by breach of an express covenant either to pay 


rent or not to assign or sublet (a). 


Govindasamy v. Palaniappa (1925) 48 Mad. (x) Hiranandhan Ojha v. Ramdhan Singh (1922) 
lad 307, 87 L.U. 10, (25) A.M. 833; Bijay 1 Pat. 805, 60 T.U. 886, (22) A. F. 528, 


y, Howrah Amta Light Ratheay 08, (2) (% Musa Kulti v. Rangachariar (1910) b Mad. 


Cal. L.J. 177, 181, 72 LC. 08, (23) spt 
A.C. 542. L. T. 238, 8 I. C. 309. 
e 7 9 2 C. 308. (z 8 - . ` 80 1 7 b 
r) Doe d. Henniker v. Watt (18 8) 8 B. & 5 ) 152; Mússa Kutti v. anaachariar, sup $: 
(8) Shaw v. Coffin (1863) 14 C.B. (N.S.) 372. Narayan v. Hundu (1005) 15 Mad. I. J. 


(t) Hiranandhun Ojha v. Ramdhar Singh (1922) 210; Cutenho v. Souza (1864) 1 Mad. H.C. 
1 Pat. 363, 69 I. C. 886, A A.P. 578 15. 
T (a) Tamaya v. Timapa Asa) 7 Bom. 262, 265; 
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te) Davenport Mai Gator E (the. torn | (1908) P. E, 53; Basarat Ali Khan v. 
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Illustration. 
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A leased land to B on the following condition :—‘‘ You will enjoy the profits from 
generation to generation by erecting houses upon the land and dwelling thereupon. If 


eyou fail to dwell upon the land you shall have no interest in or connection with the 


land.“ H failed to dwell upon the land. Held that as there was no proviso for re-entry, 
A could not forfeit the lease or evict B: Nabakumar Datta v. l Nath Bose (1914) 


24 I. C. 354. 


Proviso for re-entry.— The proviso for re- entry gives the lessor the option whether 


he will exercise his right to determine the lease. But even if the condition makes the 
lease void on its breach, it is voidable, and not void (b), and only the lessor can aq oid 
it, for the lessee cannot avail himself of his own wrongful act (c). 


On a proviso for re-entry for non-payment of rent the English common law 
required a formal demand on the very last day. This rule was applied by the Calcutta 


High Court in a case before the Act (d). 


No such formality 1s required by this Act and 


in England the terms of me proviso may dispente with the necessity for such a 


demand (e). 


The application of the proviso to a particular covenant is a matter of strict con- 


etraction ; and for this reason a proviso for re-entry on the ground of the lessee’s insolvency 
was held not to apply when the company for which the lessee was the benamidar went 


into liquidation (f). A covenant against subletting the premises is not broken by the 


letting of lodgings (g), nor by the subletting of a part of the premises (h). A covenant 
against assignment is not broken by the sale of a paris (i), nor by a mortgage (J), for a 
mortgage is an assignment only of an interest in the property, nor by a sublease even 


though the sublease be for the whole of the unexpired residue (b). 
on breach of all or any of the covenants hereinafter contain 
covenants contained in a lease before the proviso even though there were no covenants 
Again, when an underlease contained a clause restrictive of 


after the proviso (I). 


A proviso for re- ent 


subletting and also incorporated the covenant of the head lease which contained a 
proviso for re-entry but no restriction on subletting, it was held that the proviso was 
not applicable to the clause restricting subletting contained in the sublea (m). 


The proviso for re-entry may be applicable to negative as well as to positive covenants, 
The appropriate phrase for positive covenants is 


i. e., both to omissions and to acts. 


‘“‘non-performance”’ and for negative covenants “‘non-observance”’ (n). 
many conflicting decisions it has been held that failure to perform refers to negative 


But after 


as well as to positive covenants (o). A proviso for re-entry on breach of any covenant 
would include both positive as well as negative covenants (p). But the Court will reject 
a covenant that is insensible (q), or ambiguous (r). 


(b) Bowser v. Colby (1841) 1 Hare 100: ead cases 
N in foot-notes (2) and (w), su 
Dos d. Bryan v. 5 4 B. ps ‘Ald. 
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v. baa Stay L. R. ani 802. 
78) 10 Ch. D. 1 0 
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” was held not to apply to 
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The lessor must show that there is a breach of the covenant to which the proviso S. 111 (x) 
is annexed (s). The covenant is construed according to the ordinary rules, and the Court 
ee what is the object of the covenant, and put a fair construction upon it 
according to the intention of the parties (t). For though the law abhors a forfeiture (u) 
yet, as Lord Tenterden said, judges are bound to givo all instruments their natural 
construction and attach to them their legal consequonces whatever their own 
‘inclinations may be” (v). Thus where a loase contained a covenant for forfeiture in case of 
a transfer without the consent of the lessor, a mero unregistered contract by the lessee for 
“sale subject to the sanction of the lossor and putting the intended vondee in possession as 
an agent and giving him tho right to work the quarry and sell lime and stone was hold as 

ot amounting to subletting but was a transfer of an interest and as the contract Was 
not refistered tho transfer was not effective and so there was no breach of the covenant (w). 
Mistake or forgotfulnoss will not excuse a breach (z). 


The proviso for re-entry runs with the land and onures for the bonofit of the 
Jessor’s assigns. This is under sec. 109 and in a caso (y) before the Act, the Calcutta 
High Court applied the Statute of Nenry 8, c. 34—-See noto Lentos under seo. 40. 
But the lessor’s assignee cannot enforco a forfeiture for : breach occurring before the 
assignment—See note Rights of assignee under soc. 109. If the breach is a continuing 
one, the assignee may enfiirce a forfeiture for the breach while his ostato lasts, and a 
-waiver by tho lessor of past breaches will not prevent his doing so (2). . 


Disclaimer.—Disclaimer or denial of the landlord's title is a ground of forfeiture. 
The section adopts the definition of disclaimer by Tindal, C.J., in Doe d. Williama and 
Jeffery v. Cooper (a)—'“A discluimpr, as the word imports, must be a renunciation by 
the party of his character of tenant, either by setting up a title in another, or by 
claiming title in himself. This is only a particular application of the general principle 
af law that a man cannot approbate and reprobate, or, as it is more familiarly expressed 
he cannot blow hot and cold (b). It had therefore been acted upon before the 
Transfer of Property Act was enacted (c). It has, however, been recently held, following 
a decision of the Privy Council that in cases of leases to which this Act does not apply, the 
disolaimer of a landlord's title unless it is in a judicial proceeding or other publio document 
which is covered by the term “record” in English law, is not sufficient to work a 
forfeiture (d). A permanent lease is covered by clause (g) of sec. 111 (e). 


In Doe d. Gray v. Stanion (f) Baron Park said“ In order to make a verbal or 
written disclaimer sufficient, it must amount to a direct repudiation of the relation of the 
landlord and tenant ; or to a distinct claim to held possession of the estate, upon a ground 
wholly inconsistent with the existence of that relation, which by necessary implication 
is a repudiation of it. An omission to acknowledge the landlord as such, by requesting 
further information, will not be enough.“ Refusal to pay rent is not in itself a dis- 
olaimer, but it may be evidence of a disclaimer (9). Accordingly there is no disclaimér 


4.0. 257. 
; 2, 18 Ahiri F. Monmohini Dasece 
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, 58) 6 H.L. 
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S. 111 (g) if the lessee refuses to pay rent until he knows who is the right owner (h) or until he 
is satisfied as to the lessor’s title to receive the whole rent (i). Nor will the denial of the 
title of an assignee of the original lessor work a forfeiture of the tenancy (5). 


á WA Illustration. 


A is a tenant of B, but C claims to be the landlord. B sues 4 for rent and A in 
his written statement states I have never paid rent to B. O now claims rent. I am 
ready to pay whomsoever is the rightful owner.“ This is not a disclaimer which will 
entitle B to evict 4 in a subsequent suit: Rukmini v. Rayaji (1924) 48 Bom. 541, 83 
I. C. 45, (24) A.B. 454. ý 

On, the other hand a direct repudiation of his landlord is sufficient (k), espeefally if 
the tenant executes a kabulayet in favour of another landlord (2). The section indicates 
that although the tenant does not deny that he is a tenant, yet it is a disclaimer if he 
claims to be a tenant of another landlord (m). So a refusal to pay rent accompanied with 
the words you are not my landlord ’’ (n), or “ Ihave no rent for you, I have been 
ordered to pay no one (o), operates as a disclainfer, for this amounts to setting up a 


title in a third person. 


The repudiation must be clear and unequivocal and maple to the knowledge of the 
e landlord (p). An incidental statement in a sale deed refefring to other property will 
not operate as a forfeiture (9). The bare statement that there is no relation of 
landlord and tenant with the lessor may operate as a surrender, but it is not a 
disclaimer as it does not amount to setting up title either in & third person or in the tenant 
himself (r). In England if a tenant conveyed an estate not warranted by his own interest 
in the land the conveyance could operate by wrong as a tortious feoffment, that is, 
conveyed an estate that was good against every one but liable to be forfeited by the 
landlord. Thus a tenant conveying the reversion was held to have disclaimed. But this 
is not the law in India (s), nor in England since the repeal of tortious feoffments by the 
Real Property Act, 1845. There is therefore no disclaimer if the tenant mortgages the 
property, describing himself as the owner (i); or describes himself as the owner in. 
proceedings under the Land Acquisition Aot (1). 


In a Calcutta case the tenant had said that he had no relation & landlord and 
tenant with the lessor and that he was the tenant of another to whom he paid rent, and 
the Court held that this was no disclaimer (v). This it is submitted is bad law. 


(h) Doe d. Williams v. Pasquali (1794) Packe Venkatachariar v. Narasimha (1918) 53 
5 v. Mills Sr 10 C. B. (N.) m L.J. 647, 48 I.C. 301; Rama Aiyangar 
Rama Aiyangar rusami (1918) Gurusami_ (1918) 35 Mad. L. J. 129, 
739 j u LJ. 120, 134, 46 LO. 62 ; Venkata- 46 1.0. 62; Narain v. Kadir Bakhsh 
chariar v . Rangasami (1910) 86 Mad. L. J. Sa 35 "All. 145, 18 I. C. 728; 8. 1257 
582, 61 LC. 700; Rukmini v. Rayaji . Mangesh (1932) 84 Bom. L. R. 1287 
1 . Bom. 541, 83 I.C. 45, (21) 140 1. c. 567, (°82) A.B. 5 
; (g) Kemalooti v. Muhamed 4915 41 Mad. 
(i) anman WN, ENT: Makham Lal (1905) 620, pi I. c. 743. 
J. 
(jf) Abdulla v. Mahammad Muslim (1926) 96 (. v. Biraj Dan (W1 914) 19 Ca 
NG 1205: Srimati Farman 77,70 201.0. 823; An Mohim 
Bibi 1056 sa “Tasha Haddal (1907) 12 doin ês, 626 Gal. L.J. 261, (2 Yo. 8735 
Gal. W. N. 587 Maha ju (1928) 
1 sa. W. N. 391 118 I.C. 13, (eg) A.C. 


(k) Doe d. Gray v. Stanion, supra. 
9 2 38 Gal,” 300. Chandra Mitra (% Maharaja of Jeypore v. Rukmini (1919) 
(m) AMIA . Arju (1928) | 32 Cal. 42 Mad. 589, 6 I.A. 109, §0 LC. 

W. N. 391, ete 13 13, (28) A. C. 3 m 3 ane 5 
(n) Doe d. Bennett v. Long (1841) 9 C. Ep 778. c 

Goes 15 Lah 68. 683 3.761 1. C. 200 (24) A. L. 

4 Da 1. K. B. 678. n E Naraie. v. Kadir E, 160, 
(p) Dos d. Gray v. Stanton (1830) 1 M. & W. e ( a1 v A Fan 4. C. 1928) 4 Lal 

703 ; Raman 40 1338 (1920 Fal. 

Valia (v) Mathewson v. Jadu Mahto 77 12 Ta 


43 Mad 480, 66 I. ; Sreedharan Y 
v. Kunhunni 402) 41 Mad. L. J. 525; W. N. 525. 


CLAIM TO PERMANENT TENANCY. nol 


Disolaimer by a lessee who has assigned his term will not affect the interest of th 
assignee (w). 8.111 (g) 


Verbal disclaimer.—In English law a disclaimer must be by matter of record 
and a merely oral disclaimer does not cause the forfeiture of a lease for a term of years. 
But in the case of a lease from year to vear it operates not by forfeiture but as evidence 
of an election to put an end to the tenancy and supersede the necessity of a notice to 
quit (x). These rules of English law were applied by the Privy Counoil in Maharaja of 
Jeypore v. Rukmini (y) to a lease before the Act, as a matter of justice, equity and good 
conscience. This was a case of a permanent lease, and their Lordships decided that 
30 forfeiture had been incurred as there was no disclaimer by matter of record before the 
suit. ə In Rachotappa Iswarappa v. Konher Amarao (z) the lease was a permanent. lease 
granted before the Act and the Bombay High Court held that a disclaimer in ca written 
application to a revenue authority was not a disclaimer in matter of record so as to cause 
a forfeiture. This was on the ground that a proceeding before a revenue authority is not 
a judicial proceeding. In other cases of leases before the Act a parol disclaimer has 
been treated as effecting an estoppel (a), or as giving the lessor a right of immediate 
eviction presumably by waiver of notice to quit (b). Iyut although there is no case 
clear on the point it would seem that under this Act a verbal disclaimer is sufficient to 
support a forfeiture whethie the loase be periodic or for a term of years. But in a case not 
governed by the Act the di&claimer must be by record (c). $ 

Claim to permanent tenancy.— There is no disclainfer, if tho lessee sets up a per- 
manent tenancy, for although he reptdiates the particular holding which the lessor 
attributes to him, he dbes not qugstion the lossor’s right to receive ront nor doos ho 
renounce his character as lessee (d). An older Bombay case held that the assertion df a 
permanent tenancy did operate as a disclaimer (e). This was following the English 
c&se of Vivian Moat (f). But tho tenant’s assertion in Vivian v. Moat was of a right to 
hold at a customary rent, which involved a denial of the relationship of landlord and 
tenant. The Bombay case is therefore incorrect and, though not formally overruled, it 
has not been followed in subsequent decisions and is no longer an authority. But in a 
subsequent Bombay case (g) Ranade, J., said It is a disclaimer for a yourly tenant, when 
he claims to be a mirasi or permanent tenant, and such a disclaimer nowl not necessarily 
be made to thd landlord himself.“ On both points, it is submitted, this is an incorrect 
statement of the law. 


The assertion of a permanent tenancy by a yearly or monthly lenseo does not operate 
as a waiver of notice to quit, and the cases bit u assumo that the lossor cannot evict 
without such notice. This is because a notice to quit is only necessary when a tenancy 
is admitted on both sides, and it is only when tho tenant dening any tenancy that. there 
is no necessity to end that which he says has no existence (h). o o 
(159) 146 Bom. 110; Unhamma v. Vat- 

unta (1894) 17 Mad. 218; Chinna v. 


Harischendana (1004) 27 Mad 
Maharaja of J e v. Rukmini (1 


(w) al Jayvant v. Shriniwas (1918) 42 Bom. | 
34, 47 I.C. 635. | ag: 
(2) Doe d. Graves v. Wells (1830) 40 Ad. & El. | RI 11043 
| 

T i singh (1932) | Mad. 589, 40 1.A. 109, 60 1.0. 631 Heßler. 
A 3184 1 8.206 eats 5 ial v. Gopad (1908) 32 Bom. 78; Gol Daji 
(z) (1984) 69 Bom. 194, 86 Bom. L.R. 1086, | v. Dod Lazman (1020) 22 Bom, L.R. 648, 
159 1.0. 516, (85) AB 4. 18817 0 oF EL (1021) 40 Bona. 303. 58.6. 226, (24) 

5 a u a 2 s || . da ? 
nea Chere E i A.B. 395 ; Amarkrishna v. Nazir Hassan 
i (1939) 14 Luck. 723, 183 I.C. 821, (1939) 


A. O. 257. 


S ha R 1 
(a) ayahane v. Kris 


b) Vishnu Chintaman v. Balaji (1888) 12 Bom. 
2 852; Gopalrao Ganesh v. hishor Kalidas 


(1885) 9 Bam. 527. 5 i Buba v. Vishvanath (1883) 8 Bom. 22% 
(e) Gurdevi v. Shame Lal (1046) A.L. 330 t.2. i (1881) 16 Ch. D. 780. 
(ai Kinen To ¥, Golgen der ai | Mapipat v. Lakshman (1900) 24 Bom. 426, 
. % 2 A Y z 
š * . Vi . Dhondi”! 
(1886) 15 Bom. 407; + ihu v. Madhavrac Doe d. Calvert v, Føowd (@628) 4 B ng. 557. 


S. 111 (g) 


e principle of English law (g), and even in the case of a per 
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A claim by a permanent tenant to adverse possession amounts to a disclaimer of the 
landlord’s title (i). 


Before suit.— The disclaimer must be before suit filed to eject the lessee (j). This 


_ is on the principle that the cause of action must be based on something accruing before the 


suit, and the rule is followed by all the Courts in India, for it has been held that a disclaimer 
in the written statement or after syit filed will not support a forfeiture or dispense with the 
necessity for notice to quit in the case of a yearly tenancy (b). But a disclaimer in a 
previous suit operates as a disclaimer so as to support the subsequent suit for 
ejectment (). 


The amendment of the section by the requisition for notice to the lessee makes ft 
clear that the disclaimer must be before notice, and the notice before the suit. fn the 
caso of forfeiture one written notice is required under the law and not one under sec. 111 


(g) and another under sec, 114A (m). 


Agricultural tenancies.—In the oase of agricultural tenancies the right of 
forfeiture for disclaimer depends upon the provisiogs of the Act governing the tenancy. 
It is not excluded by the Bombay Land Revenue Code (u); nor by the Bengal Act 8 of 
1869 (o). But it is excluded by the Bengal Tenancy Act 8 of 1885 (p). When the 


right of forfeiture has not been excluded by the Local Act ét has been applied on the 
nent tenancy (r). If a 


perpetual lease is granted for a premium and then forfeited, the consideration is 
exhausted by the granting of the lease and the forfeiture d does not convert the original 


premium into a debt (8). 
« A disclaimer by one oo-tenant will not justify a suit to evict the other co-tenants, 
unless his act was the act of all (6). 


© 
If the disclaimer is given effect to by the Court and the landlord’s suit for rent is 
dismissed, the tenant cannot plead the tenancy in a subsequent suit to evict him as a 
trespasser (u). 
(i) 5 v. United Provinces (1945) 
Doe d. Lewis Cawdor (1834) 1 Cr. M. & R. : 
s 898 ; Doe d. Bennett v. Long (1841) 9 C. & i 7420 zom. 384 F. b. Vi yavardhak Sangh 


P. 773; Mela Ram v. Sandhi Khan a 42, 
18 Lah. 796, 141 I.C. 825, (38) A. I. 26. 6 4. (1929) 40 Bom. 842 


(m) Prabhat Chandra v. Bengal Central Bank 
(1038) A.C. 589. 
n Devjt (1896) 


k) Maharaja Jeypore v. Rukmini, su mtazuddi 
) Maharaja Said v. Nadin Khult upra i NN AA ep e TS 
13 Cal. 96; Nizamuddin v. Mamtazuddin Cal. W.N. 42. 
gem) ) 25 Cal, 135; e E Dané (p) Debiruddi v. Abdur Rahim, supra; 
kater Mistri v. Sadruddi Khan (1907) ar A nada ie ene ere (1898) 
al. 


K 
84 Cal. 022; Vithu v. Dhondi (1891 


Bom. 407; Subba v. Nagappa (1889 12 
Mad. 358 Madavan v. Athi Nanjigar 
(2802) 15 Mad, 123; Unhamma Devi v. 
; Ambabat v. 


ng 
56; Hatdri v. Nathu (1895) 
v. Subramanian (1 8) 31 
Mad. 261 ; hi Din v. lahomed 
Usman 1924) 70 6. 349, (24) A. L. 281; 
Mukat Singh v. Misra Paras Ram (19245 
79 1.0. 106, (24) A.A. 


Nara 
Cal. 927, 21.0. 
17 All. 45 P 


@ Denan 7 Abdur arr a 17 Rani 


Bose v. Ananta 
(4808 2 5 W. N. 755; Fay) Dhali v 
Sirdar (1902) 6 Cal. W. 


supra ; Sheikh par r Ralani 

14 Cal. W. N. 5 Balani gen 
Lal v. S b Chaga yan bas (1556) 28 ha La. 
908, 130 8, (0 A. 470 


r v. Mamtazuddin (1901) 28 Cal. 


Kally Das Ahiri v. Monmohini Dassee (1897) 
24 Cal. 440. 
Kammaran Nambiar v. Chindan Nambiar 
(1895) 18 Mad. 32. 
lenan | Chungler v. Shama Churn (1884) 10 Cal. 
Imbiehi Kandan v. Thamburath ( 1909) 
15 Mad. L. J. 565, 4 I. C. 875; Birendru 
108 15 1. V. 60 rn (1012) 30 Cal. 
haru u Monday. 50 7195 


2 Cal. W. N. 755 
(1903) 3 Cal. LI. 


e 575; ngati v. Pran Han 1900) A Cal. Aftabuddin Sirdar 902) 6 i 
„J. 201; ; 575 nae Miri v. Sadruddi Ehan 
L.J 201; * 4 Cal. 927; Sh 750 Mi the 0 ; 


907) 
Caan 1909) 14 Cal. W. N. 330, I. 
708 ; Ekabbar Sheikh v. Hara Bewa as 7 
15 Cal. W. N. 885, 8 I.C. 660. 


NOTICE IN WRITING. 723 


Insolvency.—A condition determining a lease in the ovent of the insolvency of the 
lessee 18 recognised in section 12 when the condition is for the benefit of the lessor. A 
condition that is for the benofit of the lessor is a condition that reserves to the lessor 
a right of re-entry. See notes Leas.’’-under sec. 12 and under sec. 10. Accordingly 
if the condition against insolvency reserves a right of re-entry to the lessor, he has a right 
to determine the lease by forfeiture for that reason. l 


This ground of forfeiture was added by the Amending Act of 1929. It was not 
covered by the section bofore the amendment, as a condition against assignment: means 
a condition against voluntary assignment, and is not broken by an involuntary assign- 
mont, or an assignment by operation of law, such as an excution sale (e), or an insol- 
vency (w); though an express condition against. involuntary assignment may be valid (zx). 


In English law a forfeiture may bo expressed so as to include an involuntary &ssign- 


ment by execution sale (y) or bankruptcy (z). Tho condition applies, of course, only 
to the person in whom the term is vested (a). 


The repealed clause ““ or the lease shall become void would suggest that the breach 
of a condition avoiding a lease would Involve a forfoiture although there was no proviso 
for re-entry. But this is not tho law. Seo note “Condition,” supra 


If the lessor does not debprmine the lease by giving notico on the adjudication of the 
lessee and if the trusteo in bankruptcy doos not properly disclaim the lease the lessee, 
after his discharge, remains liable to pay the rent (b) è 


Lessor or his transferde.—A proviso for re-ontry runs with the land, and may 
therefore be enforced by the lessor transferee (c). Tho transferee cannot onforce a 
forfeiture for a breach occurring before the assignment, unless the breach is a continuing 
one (d). But in a Bombay case (e) an assignee was allowed to forfeit a lease for breach 
before the assignment. See note Rights of tho assignee’ under sec. 109. 


Notice in writing.—As breach of a condition only makes tho lease voidable, the 
forfeiture is not complete unless and until the lessur gives notice that he has exercised 
his option to determine the lease. Section 146 (1) of the Law of Property Act, 1926. 
also provides in the case of English leases that a right of re-entry is not enforceable unless 
and until the lesyor serves a notice on the lessee; and this notice is required by seo. 196 
(1) of the same Act to be in writing. 


If the lessors were tenants in common, the notice would have to be by or on behalf 
of all (F). 

Before the Amending Act of 1929 it was only necessary for the lessor to do some 
act showing his intention to determine the lease. With reference to this phrase it 
was held that the lessor did an act showing his intention to determine the lease when he 
took possession with his darwans (9), or when he sent the lessee a lawyer'a notice (h), 
or orally informed the lessee that the lease was forfeited (+), or when he filed a suit in? 


— 


(v) Doe d. Mitchinson v. Carter (1708) 8 T.B. aa | (bL) pai ara ria Company v. Wilde (19411) 
Tamaya v. Timapa (1883) 7 Bom, 262 , 2 . B. 576. 

i 6 Mad. 159, (c) Kristo Nath v. Browi (1887) 14 Cal. 176. 

„ . Co. (1890 (d) Doe d. Muston v. Gladwin (1845) 6 Q.B. 


, ; ' 953 (covenant to insure). 
(1800 102 ; Golak Nath v. Mathura NA” ( Vishneshwar v, Mahableshwar (1919) 43 Bom. 


: 28. 47 1.C. 108. 

(w) Dee „ ere v. Bevan (1815) SM. & 8. 0 cr Gopal Ham V: Dh aksswar Pershud (1908) 

° 7 35 Cal. , but see Sy mad v. Mag- 

(z) Dar- NaN Roy v. Mathure S 127 85 nevite Sundizate (1916) 39 Mad. 1049, 82 

. N. „ 4 C. 88: i C. 512. 

traya v. Shivggmbhat (1883) 7 Bom. 250. (% Cuk di Co. v. C. L. Phillips (1930) 86 Qal. 
(y) Davis v. Eyton (1830) 7 Bing. 154. W. N. 785, 130 LC, 222, (31) A. C. 188, 

(2) Roe d. Hunter v. Galliers (1787) 2 T. R. 183; (4. V (1916) 

Re Walker, Ex parte Gould 41854) 13 Q.B. ` 61 Salyanarayana v. 'Venkaturamumurthy (1935) 


0 D. 464. T e» : peg P 
(a) Smith v. Gronow (1891) 2 Q.B. 394. 157 LC. B4, (35) . 488. 8 


S. 111 (g) 


S. 111 
(g), (h) 
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ejectment, which he withdrew with liberty to file a fresh suit on the same cause of action (5). 
But there was a conflict of decisions as to whether the act showing an intention to deter- 
mine the lease was a condition precedent to the right of suit for ejectment. The Calcutta, 
Madras and Allahabad High Courts held that it was (%, and the Bombay High Court held 
that it was not (l). A subsequent Calcutta case, however, expresses a preference for the 
Bombay view (m), but a still later Calcutta case preferred to follow the earlier decisions of 
Calcutta (n). The Patna High Court has followed the Bombay view (o). It is now, 
however, clear that the lessor cannot file a suit in ejectmerit until after he has given notice 
for until then the lease subsists (p). The giving of a notice in writing is, since the amend- 
ment, an essential condition of forfeiture taking effect in law (). But in the case of 
forfeiture of a lease granted before 1929, a disclaimer followed by some act by the lessor 
indicating his intention to determine the lease is all that is necessary and no Written 
notice is required (r). The Patna High Court has expressed the view that the opening 
words of seo. 111 (g) no doubt seem to imply that the lease comes to an end as soon as 
notice to quit is given, but the concluding words imply that something more, e.g., an actual 
entry or the institution of a suit in ejectment is required to be done by the lessor to end 
it (s). There does not seem to be any cogent ereason to support this view. Lease 
is determined by forfeituré’ which is complete when notice is given. See note under 
sec. 112: “ Waiver of forfeiture. 


@ 

The rule of English law (before the enactment of the*Law of Property Act, 1925, 
seo. 146) would appear to be that a suit in ejectment is equivalent to a re-entry (t); and 
this has been followed in some agricultural tenancies to which the Act does not apply (u), 
and in the case of tenancies created before the ‘Act (v). 


0 
« Clause (h)—Notice to quit.—Periodic tenancfes are terminated by notice to quit 
under seo. 106, see notes under sec. 106. Until a periodic tenancy is so determined the 
lessor cannot treat the lessee as a trespasser (w). No notice is necessary to determipe a 
tenancy for a fixed term (x). But where under the terms of a lease for 21 years from 
December 26, 1934, either party could determine the tenancy at the end of 7 years on giving 
6 months’ notice and the landlord gave to the tenants’ solicitors a notice as from June 21, 
1941, which purported to terminate the lease on December 21, 1941, it has been held that 
the notice, although the mistake as to the date was obviously due to a slip, was invalid 
and the acceptance of service by the solicitors did not carry the defectedy). A tenancy 
at will is determinable at the will of either party, by the tenant giving up possession, 


(j) Ramnath v. Siba Sundari (1917) 25 Cal. (2) Saheb Din v. Gauri Shankar (1939) 15 Luck. 


nee 40 1 ; Maor i, 0 92, 185 I. C. 25, (1040) A. O. 92. 
16. „ 150 n (r) Krishna Prasad v. Adyanath (1944) A. P. 77. 


k) Anandamoyee v. Lakhi Chandra Mitra (1906) . ; l 
( 38 Cal. oe i 1 Singh v. Jenordan (a) Chotu Mia v. Mt. Sundri (1945) A.P. ra 
: . ’ . , t) Moore v. Ulicoats Minin Co. (1908) 1 Ch. 

Motilal Pal v. Ch 9 575; Serjeant v. Nash (1908) 2 K. B. 304; 


Kumar (1920) 
24 Cal. W. N. 1064, 60 I.C, 312; Evans v. Davis (1878) 10 Ch. D. 747; 


e Venkatramana v. Gundaraya (1908) 31 Baylis v. Le-Gros (1858) 4 C. B. (N. S.) 
Mad. 403; Prag Narain v. Kadir Bakhsh try). 
(1918) 35 All. 145, 18 I. C. 728; Shib VV 
Charan v. Kharka (1925) 47 All. 348, sr WE are v. Ranga (1911) 34 Mad. 161, 
86 I.C. 174, @25) A.A. 346. 61.0. 447; Korapalu v. Narayana (1919) 


; ; . C. : Thirthaswamiar 
h Isabali Tayabali v. Mahadu Ekoba (1918) 5 £6, 980, Mad. L. J. 480. 
fi as V. fi S tg H 8 i 833. 

68 Cal. 1859, 185 I.C. 206, (32) 4.0 221 Nath (1916) 21 Cal. W. N. 117, 34 I.C 


v) Venkatachariar ¥. asami (1919) 36 
(m) Prakashchandra v. Rajendranath, supra. (v) i . 82 aoe 70; Thirtha- 
(n) v. Gungaraj Gulraj (1987) 1 Cal. swamiar v. Rangappayya, supra. 


L. A. Crest 
203, (1937) A.C. 120, 64 C.L.J. 280. ‘ay li o 
Sri Ram Chandra v. Thakur A a (1035) (©) <Aminullah v. Emper ene 
(6) I 8) overruled in dene y. 328, 107 I.C. 60% ('28) A.A. 95. 1 
anrajo . n the poin Bishen p v. Abdul Samad (19,1) - 
of imitation. 15 e = All. 1 600, 186 I. C. 273, (31) A.A 549. 
(p) Srinivas N v. Muthusami Pillai (1001) 326 
è 24 Mad 246, 251. (y) Hankey v. Clavering (1942) 2 K.B. 0 
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or by a demand for possession by the landlord (2), or by the death of either a). 
See note Tenancy at will“ under see. 105. = party (a) 


"E 
111 (h), 112 


A tenancy on sufferance does not create the relationship of landlord and tenant 
and no notice is necessary before evicting a tenant on sufferance (b). hd 


112. A forfeiture under section 111, clause (g), is waived 


ee ee by acceptance of rent which has become 
; due since the forfeiture, or by distress for 
esuch rent, or by any other act on the part of the lessor showing 


an*intention to treat the lease as subsisting : i 


Provided that the lessor is aware that the forfeiture 
has been incurred : 


. 7. s 
Provided also that, where rent is accepted after the 
institution of a suit to eject the lessee on the ground of 
forfeiture, such acseptance is not a waiver. 


4 


Waiver of forfeiture.—On breach of an express Bondition to which a proviso 
for re-entry is annexed, or in any of the other eventa stated in sec. 111 (g), the lease is 
voidable at the option of the lesgor. If the lessor has knowledge of the breach he may « 
adopt one of three courses :—(1) elect to avoid the lease, or (2) clect not to avoid the 
lease, or (3) make no election. These three alternatives are put by Baron Bramwell 
im Croft v. Lumley (c). In case (1) he must as required by sec. 111 (g) give notice in writing 
to the lessee of his intention to determine the lease, and it is only then that there is a 
forfeiture and the lease is terminated. Thus under sec. 111 (g) two things, namely 
the happening of any of the three specified events and the giving of the notice by tho lessor 
together amount to a forfeiture. Under that section there can be no forfeiture unless 
and until the lessor gives the notice. Therefore there can be no forfeiture as contemplated 
by that sectidn without the lessor being aware that the event which gives him the 
right to put an end to the lease has happened, for, without such knowledge, he cannot 
give the notice and without such notice there is no forfeiture as defined in that section. 
In this view of the matter the language of sec. 112 dues not appear to be very happy. 
If “A forfeiture under sec. 111, clause (g)“, means the happening of any of the three 
specified events followed by a notice from the lessor, the first proviso to sec. 112 be 
comes meaningless for there cannot be a forfeiture under sec. 111 (g) without the knowe 
ledge of the lessor. This proviso, therefore, makes it clear that the word “ forfeiture” as 
used in seo. 112 does not mean the same thing as forfeiture as defined under 
‘sec. 111 (g). Therefore the opening words “ A forfeiture under nec. 111, clause (g)! and 
the marginal note Waiver of forfeiture’? are not quite appropriate. Sec. 112 deals 
with the second of the three alternative cases mentioned above, nathely the lessor electing 
not to avoid the lease in spite of the breach, or disclaimer by or insolvency of the lessee. 
It would be more accurate, therefore, to say that in case (2) there is a waiver of the breach, 
or the disclaimer orethe insolvency as the case may be, than that there is waiver of nd 
forfeiture. Indeed in the last mentioned case Baron Bramwell said that the expression 
“ waiver of forfeiture is not strictly accurate. The waiver in case (2) is either expresa 


(z) Deo Nandan Pershad v. Meghu Mahton L.J. 201; James v. Dean (1805) 11 Ves, 

= Kishun v. Bit: | 8 Sedaka 8 
1. COSA sale | OR hendig aj Charan (1919) O A. 1 
(a) Chemminian v. 5 (1900) 10 Mad. (1858) 6 H. L. C. 672, 708. ° 
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or implied from one or other of the acts referred to in this section. In case (3) the lessor 
takes no action and this is the case of lying by. But the election is not between different 
rights, but whether to retain the right created or to give it up (d). 


e Acceptance of rent.— Acceptance of rent due on a date after the forfeiture is incurr - 
ed is a waiver of forfeiture (e). This is because acceptance of the rent is an affirmance 
that the lease was subsisting at the time when the rent became due (f). For the same 
reason receipt of rent due before the breach does not operate as a waiver (9). But the 
giving of a notice to quit at a future day amounts to a waiver because the giving of the 
notice recognises the continuance of the tenancy upto that day (A). A contrary view has, 
however, been recently taken in Loewenthal v. Vanhoute (i). It is there explained that? 
when a forfeiture of a lease is incurred the lease is voidable and not void and in hose 
circumstances the giving of a notice to quit may recognise the subsistence of the lease 
and may amount to a waiver of forfeiture, but when the tenancy is determined by a notice 
to quit the position is entirely different. When a valid notice to quit is given the lease is 
determined and a new tenancy can be created by an agreement express or implied and 
no such agreement can be inferred from the fact of eervice of a second notice. In Price 
v. Worwood (j) Martin, B., said: The mere receipt of the money, the rent having become 
due previously, is of no consequence, and for the very plain reason that the entry for a 
condition broken does not at all affect the right to receive ayment of a pre-existing 
debt. But such waiver operates in respect of a particular breach (k). 


Illustration! n 


A leased a house to B with an express conditionethat if default were made in the 
punotual payment for three successive months the lease would be forfeited and A would 
have a right to re-enter. Rents payable in April, May, June and July were not paid. 
On the 19th of July B paid the rent of April and May. The rent payable in August was 
not paid. A was entitled to forfeit the lease for the three successive defaults of June,. 
July and August: Raj Mohan v. Mati Lal (1915) 22 Cal. L. J. 646, 33 I. C. 331. 


But if the rent is accepted for any period subsequent to the breach it makes no differ- 
ence that it is accepted under protest or without prejudice to the forfgiture, e. g., as 
compensation for use and ocoupation (2) ; or that it is credited to a suspense account (m); 
or that there is a proviso in the lease requiring waiver to be in writing (n). The protest 
is inoperative as the lessor has no right to take the money except on the terms on which 
it is paid. Nor does it matter that the rent is accepted from an underlessee or other 


person in possession (o). e 
1913) 2 case (1582) Cro. Eliz. 3; Price v. 
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1778) 2 Cowp. 803 ; pide v. Woodward Habib Ahmed v. Mt. Keoli oer (1946) A.A. 
aoi 6 B. & C. 519; Doe d. Griffith v 328. 
(1833) 5 B. & Ad. 765; Doe d. (A) 8 Prasad v. Mandira Kumari (1940) 


Gatehouse v. Regs (1888) 4 Bing. (N. C.) 6 MC. 686, (1940) A. P. 478. 

e, eee 
as i Chand v. 

JA (1867) 8 W.R. 188; Vishvanath v. 4 uhammad Hasan v. Baidya Nath (1939) 


2 akub (1888) P. J. 104; ; Sarafalt v. Subraya 184 I.C. 605, (1940) A.P. 140. 


1896) 20 Bom. 439, Farman Bibi l Jami „ (1868) 6 H. 672 
0 Tasha H addal (080 12 Cal. W. N. () % y, er . ie Quem (isti 3 App: 
5 Kumar v. Secretary of State Cas. 18 BAR 889) 6 
9255 SSTG. 278; 41. L. 1. 1790, 2 .. L. T. 470 Er 38 I. na 702 Hanan 
tshore ’ 1989 as uek,” 725. ’ 
e 107 Ohaiu Mia v. Mt. Sundri (1945) A.P. a 1 


49404. „ General () Kali BANG v. Fads Ali (1888) 9 Cal. 848. 
b Woodward, ; RÆ Mohan (n) R. v. Paulsen (1021) 1 A. 
0 Amba Lal (1916) 22 Cal. L. J. 646, 33 %o) Doe d. Grigith v. Pritchard (1888) 5 B. & Au: 
I. C. 331. e 


WAIVER OF FORFEITURE. 727 


Distress. — Under the English Common Law the landlord has as an incident to his 
reversion, the right to seize whatevor moveables he finds on tho premises without legal 
process as a pledge to compel payment of arrears of rent. This right is not recognized 
in India except in Presidency Towns whore it may be exercised through the Small Cause 


Court ; and is also recognized subject to statutory restrictions in some agricultural tenan- » 


cies. In English law there is no right to levy distress, unloss the relationship of landlord 
and tenant still subsists when tho distross is levied. Accordingly in English law the levy of 
distress operates as a waiver, oven if it is levied for rent for a period before tho breach (p); 
and in Price v. Worwood (q) Chief Baron Pollock said that an actual distress ia so 
clear an affirmance of the tenancy oxisting at the timo that it does away With all previous 
éorfeitures. This section does not make this distinction and the words distress for such 
rent & limit the operation of the waiver to rent becoming due sinco the forfoiture was 
incurred. This may be because the Prosidency Small Cause Courts Act doos not xpresaly 
require that the relationship of landlord and tenant should oxist at the time of the 
application for a distress warrant. Soo. s. 53 of that Act. 


Any other act.— Tho election pot to avoid the learo may be manifested in other 
ways besides acceptance of rent or levy of distress. Inatgncos of such acta showing an 
intention to treat the lease as subsisting are a demand for ront accruing due since the 
breach (r), a suit for suchérent (s), or acceptance of a sum paid into Court as damages 
for breach of covenant to kepair alleged to have beon committed during the term (t)., 
As to the effect of a second notice see the cases undur fyot-notes (A) and (i) supra. 
The pleadings in a suit for ejoctment may even operate as a Waiver of forfeiture, e.g., where 
the lessor describes the breaches as occurring during tho oxistenco of the term (u), or makes 
an alternative prayer inconsistent: with the determination of the lease (v). H 

In an English case (w) the lessor after the forfoituro doscribed the lessee as a 
“tormor , and this was treated as a waiver although the statement was made in a receipt 
for rent due bofore the forfeiture. But in a Calcutta case already cited (z) a similar 
description was held to refer to the period antecedent to the forfeiture and therefore not 


to operate as a waiver. 


First proviso— Knowledge of the breach.—The principle underlying the first 
proviso is that there can be no election without knowledgy. It must therefore be shown 
that the lessor had notice or knowledge of tho breach which incurs a forfeiture at the 
time of the supposed waiver (y). Knowledge of an agent is not sufficient unless the 
agent has authority to grant a new lease (z). 


Second proviso—Election irrevocable.—Tho second proviso results from the 
principle that an election once made is irrevocable. Tho lessor when he has knowledge of 
the breach may take time to mako his election; but, once he has made the election either 
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Se. by express words or unequivocal act, the election is irrevocable (a). Therefore if the 
112, 113 lessor hag given notice and filed a suit on the ground of forfeiture, he has determined 
the lease Ånd no subsequent act of his will amount to waiver. A distress levied after 

such a suit would be merely a trespass, and not an affirmance of the tenancy (b). Accept- 

e ance of rent after such a suit is not a waiver (c). A prayer for rent or mesne profits in 

a suit for ejectment on the ground of forfeiture will not necessarily operate as a waiver (d). 


But the suit must be an unequivocal demand for possession, and if there are alterna- 
tive prayers to enforce the covenants in the lease (e), the plaint itself would not be 
unequivocal. 

| Subsequent breaches.—Waiver of past breaches does not preclude the lessor from 
enforcing a forfeiture when the same or another condition is subsequently broken ( f$ 
When tke breach is of a continuing nature, the same rule applies, and the continuance 
of the breach after the waiver will justify a forfeiture (9). But if the breach involves 
the creation of a subordinate interest, e.g., in the case of a covenant not to sublet, the 
waiver operates during the continuance of that interest (4), but not afterwards (i). 


Express waiver.— Express waiver is a license tg commit a particular breach, and such 
license according to the rule im Dumpor's case (J) amounted to a total waiver of the cove- 
nant. This unreasonable doctrine though never overruled (*) was abrogated in England 
by secs. 1 and 2 of the Law of Property Amendment Act, 1858, now replaced by sec. 143 

*of the Law of Property Act, 1925. It has never been followed in India (). Express 
waiver operates in the same ay as implied waiver. 

Lying by.—This is the third case put by Baron Bramwell in Croft v. Lumley (m) 
where the lessor having knowledge of the breach makes no election. Such lying by and 
witnessing the breach is no waiver, for some positive act must be done (n), either 
to give notice under sec. 111 (g) or to waive under this section. It matters not that 
the lessee spends money on the premises while the lessor is lying by (o). But long cqp- 
tinued acquiescence in repeated breaches is evidence from which a waiver may be 


inferred (p). 
113. A notice given under section 111, clause (h), 1s 


waiver of notice to du. Wäalved, with the express or impligd consent 
wens of the person to whom it is given, by any 


act on the part of the person giving it showing an intention 
to treat the lease as subsisting. 
(f) Duli Chand v. Meher Chand (1867) 8 W.R. 


(a) Jones v. Carter (1846) 15 M. & W. 718; 
Grim v. Moss (0131) Pa R. 7 C. P. 800; 138; Raj Mohan v. Mati (1915) 22 
Field & Co. (1908) Cal. L. J. 546, 83 I. C. 381. 
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Illustrations, 


(a) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice 
expires. B tenders, and A accepts, rent which has become due in respect of the property 
since the expiration of the notice. The notice is waived. 


(b) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice 


expires, and B remains in possession. A gives to B as lessee a second notice to quit. The 
first notice is waived. 


l Waiver of notice to quit.—Waiver of notice to quit does not, like waiver of for- 
Cat depend upon the election of one party, but upon the consent of both. Maule, 

ss in Blyth v. Dennett (q) said 
There is this difference between a determination of a tenancy by a notice to quit 
and a forfeiture; in the former case, the tenancy is put an end to by the agree- 
ment of the parties, which determination of the tenancy cannot be waived without 
the assent of both: but, in the case of a forfeiture, the lease is voidable only at 
the election of the lessor: in the one case the estate continues, though voidable; 

in the other, the tenancy is at an end.” 


This distinotion is manifested in the section by the word “ with the express or implied 
consent of the person tobwhom the notice is given.“ Both the illustrations are of 
notices given by the lessor; and the consent of the lessce is implied in illustration (a), 
by his tender of rent, and in illustration (b) from his remaining in possession. As to the 
effect of giving a second notice to quit sag the undernoted cases (r). In the last mentioned 
English case the effect of a second notice as a waiver of forfeiture has been distinguished 
from that of a second notice to quit after a tenancy has been determined by a first notice 
to quit. e 

ə Secs. 113 and 116 have not made the Indian law different from the English law 
on the question whether the acceptance of payments by the landlord after the notice 
to quit amounts to waiver of the notice (r). 


Waiver of notice to quit operates in English law as an agreement to create a new 
tenancy to take effect at the expiry of the old tenancy (a). This section seems to regard 
waiver as an agreement to restore the old tenancy. But this is really a distinction with- 
out a difference. Under English law a surety is not liable after waiver of notice to quit 
because there is new tenancy (t). But under this section the result would be the same, 
for the surety’s liability which had been determined by the notice to quit could not be 
extended without his consent. i 


There is a fundamental difference betweeñ a waiver of a forfeiture which is a matter 
which can be done at the election of the landlord alone and tho waiver of notice to quit 
which proceeds on the basis of a new agreement between the landlord and the tenant. 
(See the observations in Loewanthal v. Vanhonte, supra). It is not in every case that the 
payment and acceptance of rent by the landlord after the notice to quit of necessity waives 


the notice. The question under sec, 
is a receipt of the amount sept as rent or is the re 
ment at all) is one from which one can impute 
a renewal of the tenancy or treating the tenancy as 8 

In some cases if has been held that payment and acceptance of rent after the expiry 
of a notice to quit operates as a waiver of the notice and the lease subsists (v). 


ceipt of the amount egnt without any state- 
to the landlord the intention of creating 
till subsisting is a question of fact (u). 


% (1868) 18 C. H. 17, 180. : Went, Jad v. Baburan (1945) A.B, 138. 
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But acceptance of rent for the period before the expiry of the notice does not operate 
113, 114 as waiver(w). Nor is the acceptance of rent by mistake a waiver of the notice (x) Nor 
is there waiver if the payment is for compensation for use and occupation (y). The 
giving of a secend notice to quit operates as a waiver, as it shows that the lessee may 
e rightfully remain in possession after the expiry of the first notice (z). But the terms of 
the second notice may show that this was not the intention of the lessor, e.g., if the notice 
is merely a demand for possession (a). 


The fact of the lessee holding over without an agreement for a new tenancy does 
not operate as a waiver (b) ; nor the fact that the lessor as a matter of indulgence allows 
the lessee to continue in occupation-after the expiry of the notice (c). 6 


Thepe is no proviso to the section corresponding to the second proviso to sec. 112, 
and the payment and acceptance, after suit filed, of rent subsequent to expiry of notice 
would operate as a waiver (d). But the inclusion in the suit of a claim to such rent would 
not have that effect (e), for a demand does not show consent. 


114. Where a lease of immoveable property has deter- 
mined by forfeiture for non-payment of 


tor non. payment fan’ rent, and the lessor sueseto eject the lessee 


° | if, at the hearing of the suit, the lessee 
pays or tenders to the lessor the rent in arrear, together with 
interest thereon and his full costs’ of the suit, or gives such 
security as the Court thinks suffieient for making such 
payment within fifteen days, the Court may, in lieu of making 
a decree for ejectment, pass an order relieving the lessee 
against the forfeiture ; and thereupon the lessee shall hold the 
property leased as if the forfeiture had not occurred. 


Relief against forfeiture for non-payment of rent.—In England equity from 
very early times regarded a forfeiture clause for non-payment of rent ag security for 
the rent, and granted relief whenever compensation could be given ; and even the Courts 
of Common Law restrained actions for ejectment for non-payment of rent on the lessee 
bringing the rent into Court. Relief was given upon the principle that, as the right of 
entry was intended merely as security for the rent, the lessor thereby recovered full 
compensation and was put in the same sitmation as if rent had been paid to him when 
it was originally due (F). This equity was recognised by various statutes (9). 
Sec. 14 of the Conveyancing and Law of Property Act, 1881, now replaced by seo. 146 
of the Law of Property Act, 1925, gives relief against forfeiture generally but does not 
apply to relief in respect of non-payment of rent. This section refers to non-payment of 
rent only while other cases of forfeiture are dealt with in the new sec. 114A. 
(w) Price v. e 4 H. & N. 512; (e) Shah Walie v. Hussaini Begam (1917) 2 
Mansar Ali v. Abdul Karim (1008) 10 Pat. L. J. 595, 42 I. C. 655. 

Cal. L. J. 187, 1 I. C. 753. g) Dhurrumtala erties Lid. v. Dhunbar 

(z) Maeonochie v. Brand (1940) 2 A.E.R. 779. (1981) 58 Cal. $11, 182 I.C. 87, (31) A.C. 
(y) Doe d. Cheny v. Batten (1775) 1 Cowp. 243. Duke of Somerset (1724) 


457; ae v. 
(z) Doe d. Brierly v. Palmer (1812) 16 East. 1 Str. 447, 2 Wh. & Tud. 979. 
(% The Landlord and Tenant Act, 1780 (4 Geo. 
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(a) Doe d. Godseli v. Inglish (1810) 3 Taunt. 2 C. 28); the Common Law Procedure 
54; Dos d. Digby v. Steel (1811) 3 Camp. Act, 1852 (15 & 16 Vict. c. 190 
4 115. the Common Law edure Art, 1860 
(b) Gray v. 3 (1862) 11 C. B. (N. 8.) 520. (23 & 24 Vict. c. 126); (8. 46 (4) a A 
(e) Whiteacre d. Boult v. Symonds (1808) i vesting orders only) and Supreme Cour. 0 
1 . 13. € l Judicat (Consolidation) Act, 19:3, 
(d) Manicklal v. Kadambini (1926) 43 Cal. s. 46; the Law of Property Act, 19-" 
i L. J. 272 94.1.0. 156, (26) A. C. 763. * (15 Geo. 5 . 20). 
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Relief against forfeiture for non-payment of rent was given in India before the 


Act (h). It is given in leases to which the Act is not applicable (i); and it is recognised 
in various Acts referring to agricultural holdings (3). 


There is no distinction betwoen.a clause of nullity and a condition of forfeiture. 
A lease under the old sec. 111 (g) provided that on 
instalments of rent the loase should bo null and void. This was treated as a vase of 
forfeiture for non-paymont of rent and relief was given under this section (b). 


The principle of the section has boen applied in the Punjab (l); and also to 
agricultural leases (m). 


0 At the hearing.— Under the English statutes the losses may apply for rolief not 
only at the hearing, but within six months of the execution of the decree in 
ejectment (n); but under this section tho lessee must apply at the hearing df tho suit. 
As an appeal is a continuation of tho suit tho lessee may pay or tender even in second 
appeal (o). The section does not refer to tender of rent before suit filed; but such 
tender would be ground for relicf, and if tho lessor nevertheless files a suit in ejectment 
he does so at his own risk as to gosts (p). Deposit of standard rent with the Rent 
Controller under the Calcutta Rent Act (Bengal Aot 3 ci 1920) has beon held to entitle 
a tenant to relief against forfeituro (q). Having regard to the practice on tho original sido 
of the Bombay and Calchtta High Courts it will be difficult, if not impossible, for the 
tenant to comply strictly with the provision of this section, for the ooste cannot possibly 
be paid or tendered at the hearing or even within 16 day they havo to be ascertained 
on taxation which takes considerably timo. It is submitted the Court will construe 
the section liberally and diroct that security be given for payment of the costs within 


fifteen days after the costs aro tuked and allocatur issued. A 


Conditions of relief.—Tho lesseo is put on terms to make full compensation to 
she lessor, f. e., he must pay all rent in arrear with interost and full costs of the lessor's 
suit (r); or if he does not pay he must give security for payment within fifteen days. 
The Madras High Court has held that he must pay arrears of ront even though they 
are time-barred (a). Rent in arrear moans rent in arrear up to tho date when relief 
from forfeiture is allowed (t). 


The reliaf is discretionary, and in some caros it has been refused on tho ground that 
the lessee made no tender in the lower Court and set up a false plea of discharge (u). 
But in a case before the Act the Privy Council gave relief in spite of a false defence (v). 
The proper rule seems to be that if at the time tho relief is asked for, the position has been 
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altered so that relief cannot be given without causing injury to third parties, relief will 
114, 114A be refused (w). But if the*position is not altered se that no injustice will be done, there 
is no real discretion and the Court should make the order (x). ; 


Consent decree.—If the terms of the lease are embodied in a consent decree the 

Court executing the decree has power under this section to grant relief from forfeiture (y). 

But such relief cannot be granted in connection with decrees other than consent 
decrees (z). 

Period of grace.—When the lease allows a period of grace after due date for 
the payment of rent, the Madras High Court at one time held that the provision for 
forfeiture was not penal and that the lessee was not entitled to relief (a). The Bombay* 
High Court refuses to treat this as an inflexible rule (b). It is obvious “hat 
such a rile might be a means of defeating the equity of relief and the Madras High 
Court has repudiated it (c). 


Extension of time by Court.—In England it has recently been held that where an 
order for relief against forfeiture of a lease is granted ® a tenant on terms to be performed 
within a specified time, the Cort has jurisdiction to extend that time if circumstances 
are brought to its notice which would make it just and equitable that extension should be 
granted (d). It is not quite clear whether, in view of the express terms of the section 
requiring payment at the hearing or within fifteen days the Courts in India can, in a 
case governed by the Act, extond the time. 


Sub-lessee.—The assignee has the same right to relief under this section as the 
lessee. In England the right to relief is given to the © tenant and his assigns (e). It 
therefore extends to a mortgagee or underlessee (f). The Allahabad High Court has 
given a sub-lessee the benefit of this section (g). : 


114A. Where a lease of immoveable property has determined 

by forfeiture for a breach of an express 

F Kortele ndai which provides that on breach 

thereof the lessor may re-enter, np suit for 

ejectment shall lie unkss and until the lessor has served on the 
lessee d notice in writing— 


se (a) specifying the particular breach complained of; and 
” (b) af the breach is capable of remedy, requiring the lessee 


to remedy the breach ; 

(12) Stanhope v. Haworth (1886) 8 T. L. R. 84. (b) Krishna . Sttaram San 45 Bom. 300, 
(z) Newbolt v. Bingham (1806) 72 L. T. 862 59 16. 760 (20 A 

Dedewira v. Coun 1927) 54 Cal. (o) App Shetty v. Mahammad Beari 1018) 

435, 10% I. C. 474. (27) A.C. 908. d. 834, 30 1.0. 596 ; Ramabrahm 
(y) Nagappa v. Venkat Rao (1904) 24 Mad. 265 ; v. Rami i (1928) 108 I.C. 273, (28) 

nabai v. Hari Govind 1907) 31 Bom. A M. 250. 
10 overrun aT Fog ya (1886 ti) Chandlese-Ohandless v. Nicholson (1042) 
0 Bom Balamb v. Vinay 2 K. B. 3 
(1911) 86 Bo om. 220 10 I. G7 46. (e) Common gal Procedure Act, 1862, 8. 212, 


(2) N 88 Co. v. 228) 4. A see also as to vesting s s. 146 (4) the Law 


(a) Norina v v, Vasudeva 1905) 28 Mad. 389; (f) Hare 15 Hima (1893) a Q.B. 604; 


, Tyamp (1910) Smee 4. Cornish (1907) 2 1.5. a. 
20 Mad. L.J. 044, 6 L.C. 438 ; Mahalakshmi namang Comish ees. ace supra. 


Takei (1011) 21 Mad. I. J. 900 12 2 
M O. 456: Narayan v. Handu (4905) 16 pi re aii Riaz Ahmad (1914) 1 
Mad. L. . 2 G Al, L. J. 1085, 26 I.O. 186. 
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and the lessee fails, within a reasonable time from the date of S. 114A. 


the service of the notice, to remedy the breach, af it is capable of 
remedy. 


Nothing in this section shall apply to an express condition 
against the assigning, underletting, parting with the possession, 
or disposing, of the property leased, or to an express condition 
relating to forfeiture in case of non-payment of rent. 


* Relief against forfeſture.— This section was inserted by the Amending Act 
20 of 15029. It provides for relief against forfeiture in certain other cases besides nong 
payment of rent, e. g., for breach of covenant to repair or for breach of oovenknt to 
insure. Before the enactment of tho section, relief was not granted in the case of a 
breach of a covenant to repair (A). 


The section does not apply to a breach of the covenant to pay rent, for that is 


the subject of sec. 114. 
2 


The section does not apply to forfeiture for disclaimer. There is no power to 
relieve against forfeiture fo? disclaimer (i). But in tho case last cited it was said that 
the Court would have such power if the disclaimer wero occasioned by fraud, accident, 
or mistake. This was obiter, and there is another obiter ditum in a Bombay case (A) 
to the effect that in very spocia| cases a Coprt might relieve against forfeiture for disclaimer 
even when the disclaimer was hot occasioned by fraud, accident or mistako of the landlord. 


> 

The section does not apply to forfoiture for breaches of covenants which have tle 
effect of creating a subordinate interest such as assigning, underletting, parting with 
possession, or disposing of the property leased. A similar oxception was made in seo. 14 
(6) (i) of the Conveyancing and Law of Property Act, 1881, but has been romoved by 
sec. 146 (8) of the Law of Proporty Act, 1925, as from the lat January 1926. Before 
that date no relief was given in English law against forfeiture for such breaches either 
by statute () or in equity (J). In the case of an agricultural tenancy relief against 
forfeiture for breach of a covenant against assignment was refused by the Madras High 
Court (m); but was granted by the Bombay High Court where the lessee gavo a mortgage 
in breach of a covenant against alienation (n). a 


The section is modelled on sec. 146 of the Law of Property Act, 1925, which ro-enagts 
with some variations, sec. 14 of the Conveyancing and Law of Property Act, 1881s, 
e , * 
The effect of the section is that the lesseo by remedying the breach prevents the - 
enforcement of the forfeiturc, and he is not liable for the lessor’s costs (o) as he is under 


sec, 114. If the Court were satisfied that the lossee had complied with the terms of the 


section the lessor’s suit for eviction would be dismissed with costs. b 
In the case of forfeiture one written notice is required under the law and not one 
under sec. 111 (g) and another under sec. 114A (p). Oo > 
(hA) Debendra Lal v. Cohen (1927) 54 Cal. 485, wy “Mill v. Barclay (1811) 18 Ves. 56, 63. 
l 106 e: 47, 27) A.C. 5 ses 5 (m) Krishna 92 20 17 Gilbert Pinto (1919) 42 
— — Marge denn . 


j hotap . Konher Deshpande (1934) l 
2 2260 Bam. 100 ee hom. LE. 1088, 155 I. C. (0) Nind v. Nineteen h Century Building S iat 
616, ('85) a8 4) . (1894) 2 NG ase oes Dat rat 92 Raw 

s 2 . in á ; 2 sec. j 
(k) Barrow v. Isaacs & Son (1801) erat Au F a EE A 58 3 
28. 4. 898. R (1933) A.C. 589. | 
; a : 3 
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115. The surrender, express: or implied, of a lease of 

immoveable property does not prejudice 

forfeiture on underieses- an underlease of the property or any part 

thereof previously granted by the lessee, on 

terms and conditions substantially the same (except as regards 

the amount of rent) as those of the original lease ; but, unless 

the surrender is made for the purpose of obtaining a new 

lease, the rent payable by, and the contracts binding on, 

the under-lessee shall be respectively payable to and 
enforceable by the lessor. 6 


The forfeiture of such a lease annuls all such underleases, 
except where such forfeiture has been procured by the lessor 
in fraud of the underlessees, or relief against the forfeiture is 
granted under sectien 114. 


Effect of surrender on underleases.—Surrender, being a voluntary act the 
principle applies that the lessee cannot derogate from his own grant. He cannot by 
surrender to the lessor destroy the rights that he has created in the sublessee. (q). The 
surrender, therefore, operdies as a grant subject to the rights of the sublessee. In other 
words the lessee can only give title to his lesdor by a s€rrender to the same extent as 
he could give to another person by an assignment (. For thé same reason an execution 
ereditor of the lessee cannot attach the sublessee’s interest, for all that he can proceed 
against is the interest of his judgment-debtor (s). The position is the same when on the 
bankruptcy of the lessee his trustee in bankruptcy disclaims the lease and such disclaimer 
does not affect the sublessee’s rights (). When the lessee surrenders to the 
lessor, the sublessee, therefore, becomes a lessee of the lessor on the terms of the sub- 
lease. But if the surrender is made for the purpose of obtaining a new lease, the sublessee 
continues to hold under the lessee (2). 


There is in England a similar provision in sec. 6 of the Landlerd and Tenant 
Act, 1730, now re-enacted in sec. 150 of the Law of Property Act, 1925. 
The same rule has been enforced in India before the Act (v), and in the case of 


agricultural tenancies (w). Relinquishment by a patnidar of his interest does not affect 
subordinate interests (z). On the same principle if an occupancy tenant mortgages 


“his tenancy and then surrenders it to the zemindar, the surrender will not prejudice the 


rights of the mortgagee (y). 


Effect of forfeiture on underlease.—If the lease is terminated by forfeiture in 
énvitum the lessee, the principle that the lessee cannot derogate from his grant does not 
apply. In Great Western Ratlway Co. v. Smith (z) Mellish, L. J., said It is a rule of 


— 


(0) Suleman Haji v. Darab Shaw (1939) Bom. (w) Badri Pfisad v. Sheodhian (1896) 18 All. 354 ; 

144, 41 Bom. L. R. 125, 180 I. C. 945, Mohsenuddin v. Bhagaban Chandra (1921) 

_ (1999) A.B. 98. 48 Cal. 605, 25 Cal. W. N. 29, 61 I. C. 443, 

3 Walter v. Yalden (1002) 2 K. B. 304, 310. (21) A. C. 444 F. B. 

8) Vishnu Atmaram v. Anant Vishnu (1890) (r) Judoonath v. Schnene Kilburn & Co. (1884) 
@® I * Finley (1888) 21 C. B. D. 475; Th e : 

nre Ft BD. Thompson g A a. 

and Cottrell’s Contract (1943) 1 Ch. 97. (y) Rannu Rai v. Rafi-ud-din (1905) 27 All. Te 

V HE ao LO. Sip aes ee ys Sho 

! ee Mangal Singh bot? 30 All. 186, 59 T.C. 


(v) Heeramonee v. Gunganarain (1868) 10 W.R. 585 ; Cenchadi Lal v. Jabareha (193%) A.N. 
384; Nehaloonissa v. Dhunnoo Lali (1870 171 : 
13 W. 5. 281. ; : 


p (z) (1876) 2 Ch. D. 235, 253. ai 
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law that if there is a lessee, and he has created an undorlease, or any other legal interest, 
if the lease is forfeited, then the underlessee, or the person who olaima under the lessee 
loses his estate as well as the lessce himself ; but if the lessee surrenders he cannot by his 
own voluntary act in surrendering, prejudice the estate of the underlessee, or the person 


who claims under him.” 


In a case of forfeiture the sublease falls with the lease from 


which it is derived. Thus forfeiture of a lease destroys also the rights of the sublessce (a) 
and ina suit for the eviction of the lessee there is no need to implead or even to inform the 
sublessee (b) ; and the decree in ejectment of the lessee can be executed against the sub- 


lessee although he was not a party 


(c). 


This is true of all derivative interests such as 


leases and mortgages created by the lessee (d) ; but if by the terms of the lease the lessee 
is authorized to mortgage his interest, the learo should not be extinguished without 
giving the mortgagee an opportunity to prevent the extinction (e). 


If the forfeiture is a collusive procceding between the lessor and the lessee, this Braudu- 
lent practice will not affect the sub-lessee. Moreover if the forfeiture is relieved against 
the sublessee also gets the benefit of the continuance of the lease. The Allahabad High 
Court has held that the sublessce can himself claim relief agaist forfeiture (J). As to 
England see note Sublessce under pec. 114. 


116. If a lessee or underlessce of property remains 


Effect of holding over. 


fa possession thereof after the determina- 
tion of the lease granted to the lessee, 


. — 9 
and the lessor or his legal representative accepts rent from 
the lessee or underlessee, or otherwise assents to his con- 


tinuing in possession, the lease is, 
renewed from year to year, 


to the contrary, 


in the absence of an agreement 


or from month 


to- month, according to the purpose for which the property is 
leased, as specified in section 106. 


(a) A lets a house to B for five years. 
rent of Rs. 100.” The five years expire, but C 


Illustrations. 


B underlets the house to C at a monthly 
continues in possession of the house and 


pays the rent to A. C’s lease is renewed from month to month. 


(b) A lets a farm to B for the 


life of C. 


C dies, but B continues in possession with 


A’s assent. B’s lease is renewed from year to year. 


Holding over.— The act of holding ov 
necessarily create a tenancy of any kind 
determination of the term, the common 
The expression holding over is used in t 


should be drawn between a tenan 
the lease, without the consent of th 
consent. 


(a) Great Western Rly. Co. 
2 Ch. D. 235, 253; Tim ma 
Venkanna (189721 Bom. 311 
sentas v. Binjraj (1923) 

J.C. 910, (23) A. C. oul. 

Mahton 


50 Cal. 
See also 


sudan v. Midnapore Zemindart 
Co. (1918) 45eCal. 940, 40 1.C. 129 
Ramkissendas 


v. Rinjraj, supra; 
v. Jones (1939) 2 K.B. 702 


(c) Sheikh Yusuf v. Raga 


(g). 


law rule is that he 


er after the expiration of the term docs not 
If the lessee remains in possession after the 


is a tenant on sufferance (A). 


735 


he sense of retaining possession. A distinctiow 


t continuing in possession after the determination of 


e landlord and a tenant doing 80 with the Jandlords’ 


The former is called a tenant 


ä— — ß 


J. 419, „ 


Jyotish “Ghandra 192% 


eee ea 


v. Amith (1876). 
v. Ramo. 


Ramkis- g 


Madhu- . 
Huc on 


137 1. C. 


149, (32) A. C. 241, dissenting from Ezra 


by sufferance in the languageof the English law 


v. Gubhay (1920) 47 Cal. 907, 60 LC. 969. 
Khinli Ram v. Nathu Lal (18938) 15 All. 219. 


2.31). 


Bahadur v. Raja Moti ¢ hand (1925) 47 All. 


580, 8s 1. C. 224, C25) A. A. b 


30. 
Ahmad Husain v. Riaz Ahmad (1914) 12 


All. L.J. 1085, 25 1.0. 186 


Gopal Chandra v. 


L.J. 682, 144 J. C. 2, () A. A. 756. 
a d 


Khater Karikar (1030) 
33 Cal. W. N. 1207, 125 I. C. 664, (90) 


A.G. 202. 
Kundan Lal v. Deepchand (1933) 1933 All. 


Se. 
115, 116 
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and the latter class of tenants is called a tenant holding over or a tenant at will (i). It 
is submitted, in view of the concluding words of the section, that a lessee holding over 
with the consent of the lessor is in a better position than a mere tenant at will. The 
tenancy on sufferance was converted into a tenancy at will by the assent of the landlord, 
but the relationship of landlord and tenant was not established until the rent was paid 
and accepted. But the common law admitted an exception in the case of a lease for a 
year, and a tenant for a year holding over with the consent of the landlord became a tenant 


from year to year (q). 2 

This tacit renovation of the tenancy is enacted in this section and it only requires 
the consent of the landlord to continue the tenancy (k); and the relationship of landlord 
and tenant may be created before payment of rent. The doctrine of holding over, however, 
does not apply to a person who has never been in occupation as a tentant (l). 6 


Illustration. 


A leased a godown to B for a term expiring on the 20th October 1923. B wrote 
that he would vacate the godown on the 30th October 1923. 4 replied that in that 
case he would require a proper notice to quit. B gave no notice but vacated the godown 
on the 26th October 1923 and claimed to be liable for 6 days’ rent as compensation for 
use and occupation. But A’s demand for a notice was an assent to B's continuing in 
possession and B was after the 20th October a monthly tenant. B was therefore liable 
for two months’ rent, one month from the 20th October plus one month in default of notice, 
one month being the period Fr notice required by usage : M eghji v. Dayalji (1924) 48 Bom. 
341, 80 I.C. 507, (24) A.B. 322. e, 

„The rule enacted in this section was followed be re the Act (m). In the undernoted 
case (n), a tenant under a yearly lease was held at the expiry of the term to have become 
by payment of rent a tenant from month to month as the lease was not for an agricultural 
or manufacturing purpose. A tenant holding over as a tenant from month to month is 
entitled to notice to quit of fifteen days expiring with the end of each month of the tenancy 
and the day on which each month expires is calculated according to the rule in sec. 110 of 
this Act (o). 

Orallease.—An oral lease for more than one year if accompanied by delivery 
of possession is valid for one year and the lessee continuing in possessior? thereafter with 
the assent of the lessor becomes a tenant by holding over (p). 


Assents to his continuing in possession.—The assent of the lessor may be inferred 


from the acceptance of rent (9); or a demand for rent (r); or a suit for rent (s); or an agree- 
ment as to an item in an account for rent (t); or the grant of an invalid lease (u). But 


„(i) Punjab National Bank v. 35 (1943) 56 Cal. L.J. 319, 63 Mad. a 685, 1933 
. 626, 1 All. L. J. 423, 35 Bom. L. R. 141 I. C. 
40 “hep. . Flower v. Darby (4780 1 Term 514, (32) 4. PC. 279; Suri Chander 
6 290 Dougal v. McCarthy (1893) Neogy v. Birendrajit Shaw (1084) 38 Cal. 

W.N. 782, 153 1.0. 673, (34) A. C. 837. 


736 C. A. 
(k) Solaiman v. Jatindranath (1930) 57 Cal. 538, (p) 1 in Aimed v. Aziz Ahmad (1934) 148 
3 Cal. W.N. 1199, 123 I.C. 268, (20) Ari 38075 A. 1 ace affirming 144 J. C. 
5 38) A. P Mohammad Mosa 
Joganand Singh (1010) 20 1. 607100 


400 553. 
(Ù Syed Nawab Ak v. Mohammad Ramzan 
(g) Bishop v. Howard (1832) 2 B. 4 


1944) A.N. 141. 

(m) Shotkh Bnaya v. Elaheebuksh unge Finch v. Miller (1848) 5 C. B. 428; Hyatt 

W. R, Gap. No. (Act 10 of 1859 rulings v. Griffiths (1851) 17 Q.B. 505 | Dougal 
; Nocoordass v. Jewraj (1874) 12 Beng. 
FFG Umaji 

ayaji v. Uma g Ber wy 
(1807) 3 Bom. H.C. 2 7 10. Chaturi C. 524 ~ Mohar r "Singh 
ingh v. Makund Lall (1861) 7 Cal. 710. (1981) 32 Fun!. L. Wa 40. 64 1. 675. 


eret Sudan M (r) Dougal v. AoC ergy, tup 62. 

(82640. Dra W.N. 918, 141 I.C. 833, A Bales ae 4 01828 e 27 Bom. 2 
? oz v n 

40) Dendy Krishna Das v. Salsichioni aoad 6 Mitarjit Cheikh Leak 44 (1510 18 Cal. 
59 LA. 41% 60 Cal. 389, 37 Cal. W. N. 1 W. N. 858, 23 I.C. Leak 
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these circumstances only create a presumption which may be rebutted. Thus the lessor 


may show that he accepted the rent in ignorance of the fact that the tenancy had ter- 
minated (v). N 0 implication of a holding over arises therefore in the case of a repudiating 
tenant (w); and if the tenant holds over against the wish of the landlord he is liable for 


damages as a trespasser (x). See note Damages under sec. 108 (q) and note “ Double 
value ” infra. l 


The assent of the lessor cannot be inferred merely from bis delay in taking steps to 
evict the lessee (y). But in a case where the tenant retained possession for eleven years 
after the expiration of the lease, the Court inferred that there was a tenanoy by holding 
over (z). The mere fact of service of notice to quit on a tenant who continues in 
N is not an assent or recognition of the tenancy (a). 


If there are several Jessors who are tenants in common, payment to some of their 
share of the rent will not constitute a tenancy as regards the others, who will therefore 
be entitled to evict without notice to quit (b): and on the other hand if there are several 
essees and some only hold over without the consent of the others, those not holding 
over cannot be made liable for rent (g). 


40 

Again as there is no privity of contract between the lessor and the heirs of the lesaee 
the heirs if they continue in? possession after the expiry of the lease cannot become tenants 
by holding over. The new tenancy must be created by the consent of both sides other-, 
wise the heirs are trespassers (d). For the same reason seg, 116 cannot apply to a lease 
for life (e). When the heirs of a lessee. for life paid rent to a mortgagee of the leasor in 
order to support their claim that the leaschold was hereditary and the lessor subsequently 
refused to accept rent except in th» name of the lessee, the Privy Council held that there 
was no implied assent to the continuance of the tenancy (f). 2 


# Agreement to the contrary.—An agreement to the contrary is an agreement 
which settles the terms of the holding over (g). If there is such an oxpross agreement, 
it will determine the duration and terms of the renewed lounge. In the Privy Council 
case last cited (h) the expression agreement to the contrary was uscd in a different 
sense. The heirs of a lessee for life continued in possession and paid rent which the 
lessor accepted giving receipts in the name of the original lessee. But when the heir 
demanded receipts in their own names the lessor refused to accept the rent. The Privy 
Council said that this was an agreement to the contrary which prevented the applica- 
tion of the section, meaning that the refusal to give a receipt in the name of the heir ro- 
butted the presumption of assent to the holdingeover. Their I <ordships’ judgment referred 
to the principle of the section, for the lease being a lease for the life of the lessee there 


could be no question of holding over. : | 
5 | „ (1848) 6 C. m. 00, 98. (d) Adimulum v. Pir Ravuthan (1885) 8 Mad. 
2 rae — Sab Charen (1911) 9 All. 424, 427; Vadapalli v. Dronamraju (1008) 


—.— — . ——ů—ͤ—ͤ R 


J. 5 3 I. C. 59; Sujjad Ahamed 31 Mad. 163. i s 

Tenge Charan (1905) 9 Cal. W. N. 460. (e) Ram Rachhyya Singh v. Kumar Kamakhya 

z) Mackintosh v. Gopes Mohun (1868) 4 W. K. Narayan Singh (1925) 4 Pat. 139, 84 J. C. 
; Sunder v. Bataso Fuer (1935) 586, (25) A. P. 216. 


156 I.C. 867, (35) A.P. 271 Kamakhya NarayawêSingh v. Ram Raksha 

C. (35) A. P. am a Nar ` d 

(v) Ratan Lal v. Farshi Bibi (1907) 34 Cal. 0 Singh (1928) 7 Pat. 640, 56 I.A. 212, 100 
396 Govindasawmi v. Ramaswami (1916) I.C. 663, (28) A. PC. 146. 


30 Mad. L. J. 492, 34 I. C. 6. inda Chandra v. Dwarka Nath (1016) 
(2) Munshi Safar Ali v. Abdul Majid (1927) Cal. W. F. 480, 26 J. C. 068 ; Troilokya 
81 Cal. W. N. 282, 100 J. % Holal Nath v. Sarat Chandra (1905) 82 Cal. 
Ali d Le e mm n RN nag NG 
oWe . 8 A n ra 2 „ e . ° 
da) Des d. Godsell v. Inglis (3810) 8 Taunt. | ve 722. (34) A.C, 185; Mat Lal 


; ** i v. 
(01 N eine’ as a Singh Darjeeling, Municipality (1913) 17 Cal. 
e e 3 ak nig ! . 8 1 7, * Ja . 
M anv. H 3 (1919) 29 = | (ky) Kamakhya’ Narayan Singh v. Ram Raksha 
**VV*V (1904) 9 Cal. ¿j Sthgh (1025) 7 Pat. 649, 55 L.A. 212, 100 
V L.C. 663, (25) A.PC. 145. 


4b) 
49) 
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Whether there is an implied assent or not is a question of fact (i). If there is an assent 
by implication, the lease is renewed from month to month or year to year according to 
sec. 106 (j). An agricultural tenant who holds over is a tenant from year to year (k); 
and so is æ tenant who holds over for manufacturing purposes (I). The lessee 
of premises for purposes other than agriculture or manufacture holds over as a 
monthly tenant (m). 


Terms of holding over.—If there is no agreement fixing the terms of the new 
lease the implied tenancy is in English law subject to such of the terms of the old lease 
as are applicable to a yearly or monthly tenancy (n). In Digby v. Atkinson (o) Lord 
Ellenborough said: Where the tenant holds over after the expiration of the term, he 
impliedly holds subject to all the covenants in the lease which are applicable to his new 
situation.” This has been explained in Hyatt v. Griffiths (p) to mean not merély the 
terms ‘which are necessarily incident to a yearly or monthly tenancy, but the terms, 
which may be incident to such a tenure. This rule has been followed in Indian cases, 
for the word renewed ” shows that there is no new contract of tenancy (2). The lessee 
holding over with the assent of the lessor acquires an interest which he can assign and 
which tho lessor can determine by notice to quit (rf. 

€ 


_ The following are some terms which in England have been held to apply in the case 
of a tenancy by holding over :—a covenant to pay rent in adVance (s), or to repair (c), or 
a proviso for re-entry for non-payment of rent (u) or a covenant as to the user of the 
premises (v). e. 


Legal representative.—This term refers to a përson who occupies the same 
position as the lessor; it would include an agsignee of the lessor but not an 
uftderlessee (w). 


Underlessee.—The rule as to holding over applies equally to a sublessee. lé a 
sublessee holds over, he is a tenant on sufferance until the tenancy is renewed by the 
assent of the lessee. The case last cited is an instance of a sublessee holding over. 


Mortgage by tenant holding over.—A mortgagee is entitled for the purposes 
of his security to a renewed lease under sec. 71. It has therefore been held that a tenant 
holding over with the assent of his landlord can effect a valid mortgage ef the leasehold 
K deposit of the lease deed although the term of the original letting has expired (z). 


1 Bristol and Exeter Railway Co. Nath v. Peary Mohan (1919) 23 Cal. W.N. 
7 isha) 7 Bach. 409. 596, 52 I.C. 180. 
i Diri eain Be oe ondhan goné (2018) (n) Badal v. Ram Bharosa (1988) 178 I. 0. 08 086, 
8 a Atkinson (1818) 4 Camp 275; Troilokya ccc . 
N Mai 721 v eee, e Cal. palit (o) a 15) 4 Camp. 275, 278. ; 
v. Darjeeling 1916 
supra; Bom Pr Prosad 05 Debi Dra (115 05 1851) 17 Q.B. 505 ; Wedd v. Porter ( k 
A nath Rai (1911) 1 
4 Ae, General v. are Ali (1901) 0 B W. N. N 408, rere 817 ; Moor ) 
8 Cal. 227 ; Manilal v A 0) 22 Makhan 1010) 68 1.0. 180; úda Baksh 
Bam. LE. 138, 56 1.0. 6 mad 54 Aua (1009) 12.6.0. 270, 8 LC. 


ejuddin v. P 
955 377, 61 7 503, sei 


tameshwar (1028 71 1.0. 
10 5 . 340; Ram a) 71 Baid 


Nation al Bank v. Janaki Nath Roy 
544827 fn 818, 827, 104 I.C. 484, (250 
umar 2 01 (1928) 71 1.0. 570, 25. 


A. O. 
0 Lee v. Smith ia (1950 0. 9 Eron; 662: Finch v. 
iller (1 


D 857 . (1921) 48 Bom. * Ig. Cole 
6, 62 1.0. 701, (20 A.B. 1 0 12 á tensor, supr ra; 2 0 v. 
(m) Troilokya Nath v. vere oe 5 (1905) 29 Bom. 828, 844 


Howrah Tight Rly. (u) Thomas v. Packer (1857) 1 H. & N. 089. 
asah sf Cal. La 1775 1.0. 9 a Me (0) Sanders v. Karnell (1858) 1 F. & F. 356. 


V. 19 
10 Nikarint v. Sodarähan Bose (1915) 
Bom. 341, Merit 507, (24) A-B. 822; D . W. K. 228. 24 LO sai 


ring NA. ng Poni mat K lei PE. tx) LA v Paley (1934) 145 on 721, ( 
Poias Q919) | 49° LC. 974: Manmatha A. R 
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Double value.—Under an English statute (y) a tenant contumaciously holding . 
Over, l remaining in possession knowing that he has no right to keep possession (z), 17 
was liable to pay compensation at double the yearly value of the premises. This rule pene e 
has no application in India, but it has been taken as a guide, in the Punjab, in tho assess- 
ment of damages to be awarded to a lessor when the lessee contumacioualy holds over (a)., 


117. None of the provisions of this Chapter apply to 
leases for agricultural purposes, except in 
tor agrcultural arp so far as the Provincial Government * * * 
3 may, by notification published in the 
a Gazette, declare all or any of such provisions to be so 
applicable in the case of all or any of such leases, together 
with, or subject to, those of the local law, if any, for the time 
being in force. 


Such notification shall not take effect until the expiry 
of six months from the date of its publication. 


Amendments.—Afte? the words Local Government the words with the previous 
sanction of the Governor-General in Council were omitted by the devolution Act 38. 
of 1920. The words in the case of all or any of such gases wore inserted by the 
amending Act 6 of 1904. | P 


Agricultural leases.—Theap leases are exempted from the operation of this 
chapter because the rights of the parties are regulated by usages which have to a gat 
extent been embodied in local Acts. Thus in tenancies governed by the Bengal Landlord 
and Tenant Procedure Act, Beng, Act 8 of 1869, reasonable notice to quit, not necessarily 
determining the tenancy at the end of the ycar, is sufficient (b). The Legislature has 
abstained from making the sections of this chapter apply proprio vigore for fear of inter- 
fering with settled usages (c). But in the absence of any local Act, or custom, or of 
any special reason to the contrary, the principles of English law as reproduced by this 
Act are applied to agricultural leases (d). Thus the principles of soc. 108 (j) as to 
assignment (e)? of sec. 111 (g) as to forfeiture (f), of sec. 114 as to relief against 
forfeiture (9), and of sec. 116 as to holding over (4) and of sec. 108 (c) as to the covenant 
for quiet enjoyment (i) have been held to apply. But an agricultural tenant oreoting 
buildings on the land does not necessarily incur a forfeiture (J). 


Oral leases valid.—Section 107 does not apply to agricultural lenses. An agri- 
cultural lease may therefore be made orally (k). If mado in writing an agricultural lease 


| 2 Monica Kitheria Saldanha v. Subraya (1007) 
(y) Landlord and Tenant Act, 1730 (4 Geo (e) ana per 


c. 8. 1. 410. % 167 
: 5) 5 Esp. 203. (f) Parameshri v. Vitlappa (1008) 26 Mad. É 
a Nader 3 3 (1933) 14 Brojabasht v. Saratchandra (1919 fr awe 
Lah. 187, 142 1.0. 754, (33) A.L. 6l; 5457 r N v. 35 s ( wn 
Narain Das v. Dharam Das (1032) 13 Lab. 26 Cal. 135; Kaly Das Ahiri v. K 
216, 138 I.C. 290, ('32) L. 275. mohini Dassee (1887) 24 Cal. 440 A Kma 
(b) Nabinchandra Chakrabarti v. Rameschandra looti Muhamed (1918) 41 Mad. 629, 
s ? 37 Cal. 0 . 4 A D oe 
140 1.0. 858 (55 AO. 745 ; Kalan a. (9) Appa pa eri e araga Beari (1916) 
27d. 660. N ati 05 „ v. Asraf Ali (1901) 
46 na Shetti v. Gilbert Pinto (1919) 42 28 Cal. 227. 
2 Had. 054, 600, 50 I. C, 890. (i) Srinivas Aiyangar v. Rangaswami (1915 25 
4d) Krishna Shetti v. Gilbert Pinto, supra, I. C. 812. 


amma ¥. Bhommakka (1910) 38 Mad. iyan Chetty v. Govind Rao (1932) 62 Mad. 

258, 5 LC. 4; Vasudevan umes sak 00 7. J. 400, 157 I. C. 487, rah, A.M. 328; 

Sa (i SASS + oy onl ma pecan ei 
n TT 1940) ibala Dasi v. Dwar 

FT Ae (1940) 1 MLJ. 2 „04h 7 % b J.. ia, 142 Tc. 1. (82) L. 0. 718. 
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would require registration under sec. 17 (1) (d) of the Registration Act if from year to 
year or for any term exceeding a year or reserving a yearly rent (l). 


Agricultural purposes.—The report of the Special Committee of the 11th March 


1881 seems to exclude gardens from agricultural purposes, and under the Agra Tenancy 


Act (U.P. Act 2 of 1901) the planting of a grove of trees was not an agricultural purpose (m). 
The Madras High Court at one time seemed to limit the phrase to cereals and 
excluded a coffee garden (7); but subsequently admitted that this was wrong and extended 
the meaning to tillage of the soil in its widest sense, including not only field cultivation but 
also garden cultivation for the purpose of procuring vegetables and fruit as food for man 
or beast and other products fit for human consumption by way of luxury if not as ap 
article of diet, i. e., a betel garden (o); and finally included arboriculture such as a cagarina 
plantation (p). The Calcutta High Court has said that agriculture is a term of wider 
import than cultivation and includes horticulture in agricultural purposes (q), but a lease 
merely for the purpose of gathering fruit from trees on the land is not for horticultural 
purposes (r). Rearing of tea plants is an agricultural purpose. Where the bulk of the 
land leased was used for the cultivation of tea plants and only a small portion of it is 
occupied by a factory for mgnufacturing tea, this lease is agricultural (s) but the fact 
that a portion of a holding let for residential purposes is planted with fruit trees 
does not make it agricultural and the Transfer of Property Act applies (t). The Privy 
Council have held that the creation of a tenancy for the purpose of the tenant realizing 
the rent from cultivators is not a tenancy exempted from the provisions of this chapter (u). 

So also a lease mainly executed with the object of making arrangement for collecting rents 
and not with the object of cultivating is not a lease for Agricultural purposes (v). It 
is not the actual use of the land, but the original purpose of the fenancy which determines 
tlie question of applicability or otherwise of the Act (w). Similarly a patni lease is not 
one for an agricultural purpose merely because the lessce sublets to cultivators, for he 
could use the land for other purposes also (x). A permanent lease of a whole village as 
held not to be a lease for agricultural purposes and so exempt from the provisions of sec. 
108 because there were waste lands in the village, for the primary object of the lessor was 
to seoure his property right and not to utilize the land for agriculture (y). But a lease 
of a village for the purpose of bringing its lands under cultivation is, of course, a lease for 
agricultural purposes (z), and so is a reclamation lease for jungle clearagce to make the 


land arable (a). A lease of land to an agriculturist not for a homestead but for a shop is 


governed by the Transfer of Property Act, and he is not protected from eviction by sec. 
182 of the Bengal Tenancy Act (b). A sublease of homestead land for residential purposes, 
granted after the Transfer of Property Ade but before the Bengal Tenancy Act is governed 
by the Transfer of Property Act and the sublessee cannot be evicted without notice to 


(l) Sivasubramania og 5 (1933) 64 9; Gopal v. Bhutnath (1920) n Cal. 
Mad. L.J. 676, 144 1.0 (88) A.M. 451. 1. 520, 92 I.C. 411, (26) A C. 312; 

(m) Jalesor Sahu v. Raj Mangal (1921) 43 All. Ton a Tabalmunissn (1040) 

i FFV Satya Ni Sarajubala Debi (1930) 
(n) Kunhayen Haji v. Mayan (1804) 17 Mad. 98. (u) Satya (Al. WN, 308, 127 LC. 740, (30 
(o) Murugesa Chetti v. Chinnathambi (1901) 4A vE 13. 

24 Mad. 421. ¢ (0) Shiam Sunder v. Chottey Lal (1936) 12 
(p) Panadat Pathan v. Ramasami ge) 45 Luck. $14, 164 1.6. 880, (1937) A. O. 151. 
Mad. 710, 70 I. C. 657, (22) N oo (w) Kumari v. Samsuddin (1942) 200 I.C. 
dissenting from Raja of V “a 1 A.C. 330. 
. (1915) 88 Mad. 738, 21 1.0. ( ) Promotho N ath Mitter v. Kali Prasanns 
6e) Hedayet v. Kamalanand (1018) 17 Cal. L.J. V ise 
Ballabh Das v. Murat Narain Sing 
411, 20 1.0. 382. (y) 48 All, 385 95 I.C. 1048, (26) A.A 


D lane ee 5 Bank (e) Banmali v. Nihal Sih (1919) 48 LO. ue 


(1088) 2 Cal. 434, 42 C. W. N. 761, (1988) (a) Jagadish € Chandra v. Lal Mohan (1908) 7 


(% Srimati Sasibala v. Srimati Amala (1021) (b) Purusottam v. Panchanan (1925) 42 Cat 
25 Cale WN, 878, 66 I.C. 61, (21) A.C. L.J. 197, 90 I.C. 805, (26) A.C. 373. 
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quit (c). On the other hand if the land is agricultural land, a liberal interpretation should 
abe given to this section so that the lessee should not b deprived of the privileges conferred 8. 117 
on agrioulturists by the Bengal Act (d). The cultivation of indigo is an agricultural 

purpose (e), and the Privy Council have held that tho building of an indigo factory on a 

portion of an indigo plantation may be in conformity with the agricultural purpose (f). 

A lease of a tank used for the preservation and rearing of fish is not a lease for an agrioul- 

tural purpose (g) even though some land on the banks is included (A). But a lease of a 

tank with a considerable area of pasture land is for an agricultural purpose (i), because 

a lease of land for grazing is for an agricultural purpose as the grazing is ancillary to 

cultivation (j). 


c) “Banwari Lal v. Gopal Chandra (1933) 37 Siboo Jelya v. Gopal Chunder (1788) 10 W.R. 
(e) BEE WN. 471, 58 Cal. I. J. 226, 146 LC. ` e ; 


540, (33) A.C. 643. h Nidi Krishna v. Ram Doss (1873) 20 W.R. 
(d) Broucke v. Sri Panch Rani Chhatar Kumari | 341; Mahanunda v. Mangala (1904) 31 
Devi (1925) 4 Pat. 404, 86 I.C. 597, (25) Cal. 0:37. 


(i) Surendra Kumar Sen v. Chandratara Nath 
(1930) 34 Cal. W. N. 10863, 180 LC. 2lv. 


(f) Hari Mohun Misser v. Surendra Narayan ONAN 1 
91 34 Cal. 718, 34 I.A. 133 reverse (j) Hedayet v. Kamalanand (1033) 17 Cal. L. J. 
1 Cal. 174, supra. ' 411, 20 J. C. 332. 


A. P. 421. 
(e) Surendra Narain Singh v. Hari Mohan (1904) 
81 Cal. 174. 
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CHAPTER VI. 


Or EXCHANGES. 


118. When two persons mutually transfer the ownership 
3 of one thing for the ownership of another, 
i neither thing or both things being money 


only, the transaction is called an exchange.“ 


A transfer of property. in completion of an exthange 
can be made only in manner provided for the transfer of such 
property by sale. 


Definition.—The definition of exchange is not limited to immoveable property. 
Exchange is therefore not only exchange of land but also barter of goods. If one of the 
items transferred is money, the transaction is not an exchange but a sale (k); for price 
is, money only (l). But money in one form may be exthanged for money in another 
form (m). So also an exchange of one stamp for another is not a sale (n). 


The ownership of the one party must bp exclusive of the ownership of the other, so 
that a partition is not an exchange (o). But if A mortgages X and Y to B and then A 
transfers the equity of redemption in X to Win consideration of B transferring his 


mortgagee's right in X to A, the transaction is an exchange (p). Again if A and B are 
joint owners of X, and B sole owner of Y, and A transfers his share in X to B in consi- 


deration of B transferring Y to A the transaction has been held to be an exchafige (9). 
‘This would seem to be a partition of the shares in X followed by an exchange of the 
divided share for Y. 


A transfer by a husband to a wife in discharge of her claim to maintenance is not an 
exchange as the wife transfers no ownership in anything (r). Similarly if the lessee 
surrenders a lease and the landlord grants him a lease of another pfoperty, the transac- 
tion is not an exchange (s). 


A document whereby one deocreg is set off against another and the balance made up 
by a transfer of land is not an exchange for there is no mutual transfer of two things (!). 


The usual type of family settlement by which each party takes a share by virtue of an 
antecedent title which is admitted, does not involve an alienation and does not fall within 
the definition of an exchange (u). 


(ž) Seo. 54, Transfer of Property Act. o Kripal (1900) 10 Cal. LJ. 503, 3 


1.0. 24 
u E v. Appavu (1886) 9 Mad. € ; f 
os 141; Vohart Brothers v. Vetitoelu (1888) 11 (£) <Ariyaputhira v. Muthukomaraswami, zur! 
v Prasad 


Mad. ; : v. Mir Fida Husain 
Govind (1901) 28 Bom. 000 608; Kedar (1916) 18 0.0. 109, 80 1.0. 282. 
Nath v. 1903) 30 Cal. 920 


s : A & Cal. W. N. 
a. iboi ) 1910) 86 Bom (@) Rag kakak v. Khobdaré (1900) 


287, 290, 5 I.O. 590; Madam Pillai v. 
Badrakak (1022) 45 Mad. 612, 617, 68 (0) Madan Pillat v. Badrakale supra. : 
I. O. 687, (22) AM. 811 F. B. rabana (0) Waliul Hassan v. Maharaj Kumar GO? 


from a dictum in Ar v. 901) 6 N. 905. , 
oe (1914) 87 e 428, 15 I.C. 000 Poses poe * * mala (1906) 11 Ca W N. 
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4m) Empress v. Joggessur Mochi (1878) 8 Cal. 879. Tulsi 51 An. 116 
(n) Kedar Nath A Bmperor (1909) 80 cal gi (u) Raw, opa (28) AK 64 111 85 1 585 
= 210: Se- Kumar wuh sa v. Satya 88 LA. 87, 10 1.0. 477. 
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But provided there is a reciprocal transfer of two things it matters not that money 


h paid for bringing about an equality of exchange for the s Se. 
neither thing shall be money only (v). or the section requires that 116, 119 


Illustration. 
A transferred to B a house worth Rs. 1,500 and B transferred to 4 a field worth 


Rs. 1,000 and Rs. 500 cash. l The transaction is an exchange and therefore not subject to 
pre-emption asa sale: Ismail Shah v. Saleh Mohammad (1925) 86 I. C. 266, (25) A. L. 326. 


Mode of transfer.—The mode of transfer is the same as in the case of sales. 
Thepefore in the case of immoveable property the rules in seo. 54 as to registration or 
delivery of possession apply. Thus an exchange of tangible immoveable property of the 
value of Rs. 100 and upward if not made by registered instrument is invalid (w) In 
the case of immoveable property exchange is usually made by mutual conveyances (#), 
but it is not necessary that there should be two separate deeds (y). If the properties 
exchanged are moveable it is believed that this section and sec. 120 apply the rules in 
Chapter VII of the Contract Act, now replaced by the Sale of Goods Act, 1930, following, 


the maxim permutatio est vicina emptions (2). ` 


part performance.—If the parties have taken possession without a registered 
conveyance either party woulfj be entitled to defend his possession under the doctrine 
of part performance if sec. 53A applied. Before the enactment of seo. 53A the equity « 
in Maddison v. Alderson was applied in some cases (a) and ig others (b) the equity in 
Walsh v. Lonsdale. See note unger sec. 53K. 
U 


119. If any party to un exchange or any person claiming, 
Right of party deprived through or under such P arty is by reason 
of | thing received in of any defect in the title of the other party 
= deprived of the thing or any part of the thing 
received by him in exchange, then, unless a contrary intention 
appears from the terms of the exchange, such other party is liable 
to him or any person claiming through or under him for loss 
caused thereby, or at the option of the person 80 deprwed, 
for the return of the thing transferred, if still in the possession 
of such other party or his legal representative or d transferee from 
him without consideration. , 

Amendment.—This section is new and was substituted for the original section 

by the Amending Act 20 of 1929. The old section was as follows :— 


“In the absence of a contract to the contrary, the party deprived of the thing 
or part thereof he has received in exchange, by reason of any defect in the title 


oi 


— nay LES — 
(x) Fateh Singh v. Pirthi Singh (1930) 1420 2) LE. Exchange is analoggps to sale. 


T3. 1503, Tea LO, BST COO AA e saansiussomin 1. ashe Allah, Khon 
86 LO. 266, (25) A.L. 826 ; Nathu Mal v. 1918) 40 All. 187, 43 4 All. 750, 81 TC. 
Har Dial (1900) P.B, 97; Babu v. Maruti amodar Das (1924) 46 AN. 750, 81 LC 
1907) 8 Nag. I. R. 198 ; Randhir Singh v. 508, (24) A.A. 172; Kung ve obs) AA 
Laach Singh (1087) 4-L.J. 748, 171 LC. (1924) 46 All. 847, 88 TO, 41040 40 Bom. 
877 (ken A. 665; adan Lal v. 826; Sandu 118, (22 4 04% Dada . 
Kunwar Singh (1988) A.L.J. 52, 175 LC. 621, 75 LC. 118, Bem. 1. K. 1410, 106 LO. 
618, 18580 LA. 29. | Bahira A 627 ee e 
(w) Ohidombara Chatifer „ Vaidilinga (1915) 754, (27) A.B. 67 


38 Mad. 519, 30 LÉ 408; Shame Shoh „ ; . Nirod Krishna (1921) 88 Cal. 
V. Hussain Shah (1900) 4 10 100%. Hari Paga NG IC. 687, (21) A.C. 167 


Nathu Mal v. Hor , supra. ` i Kr gd Aa 
4) Gopt Ram v. Durjan (1029) 113 LC. 753. Apah an eg i rabana ( 
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of the other party, is entitled at his option to compensation or to the return of 
the thing transferred by him. 


The section has been widened ; it provides not only for the rights of the party deprived 
but of his transferee. The rights are also made subject to a contrary intention apparent 
from the terms of the exchange. The party deprived cannot get back the thing trans- 
ferred by him unless it is still in the possession of the other party. The old section made 
no provision for the contingency and gave no remedy against a purchaser who was not a 
party to the exchange (e). Under the new section the right to a return of the thing 
transferred is limited to cases where the thing is stil] in the possession of the other 
party or his legal representative or his donee. n 


Indertaking as to title.—This section implies in the case of an exclfinge an 
implied undertaking as to title similar to that in sec. 14 of the Indian Sale of Goods 
Act, 1930, as to moveables or in the case of a sale of land in sec. 55 (2) of 
the Act. 


There was a similar warranty and right of re-entry on eviction in an exchange of rea] 
property under the Common Law of England (d), but this was altered by the Real Property 
Act, 1845 (e) by which an exchange of land did not imply any condition. As to barter 
of goods the Common Law rules as to sales were applied (9). 


Remedy.—The remedy is similar to that for breach of an undertaking as to title 
under sec. 14 of the Indifin Sale of Goods Act or that for breach of an implied covenant 
for title under seo. 55 (2). The party aggrievdl may eitlear rescind or claim compensation. 
If he rescinds, he must no doubt surrender any agvantage ke receives. If he is evicted 


e from a portion of the land he is entitled to recover the whole of the land that he gave, but 


he cannot retain the portion from which he has not been evicted (9). But it does not 
appear that he can both rescind and claim damages other than restitutio ad inéegrum 
by re-entry (h). The right may be exercised by a person claiming under the party 
aggrieved. But the right of re-entry cannot be exercised, if the land is in the possession 
of a transferee for consideration. 


It has been held that the covenant for title implied by this section was also implied 
in exchanges before the Transfer of Property Act (i). The principle of the section has 
been applied in the Punjab (7). ; 


Contrary intention.—The exchange may however be subject to express covenants 
as to title, and these would exclude the covenant implied by this section (b). Thus in 
Subramania Ayyar v. Saminatha (1) the covenant in the deeds of exchange was: If any 
claim or dispute arises I hereby bind ‘myself to settle it. If I do not so get (the dispute) 
settled I hereby bind myself to pay an amount not exceeding Rs. 4,014-8-6 at the rate of 
Rs. 1-4-0 per kuli of land for lands which go out of your possession.” This was held to 
exclude the plaintiff’s right under this section to recover the land he had transferred to 
the defendant. But a clause that neither party has after to-day any claim against the 
other contrary to the exchange ; whatever proprietgry rights each party had in his ow 
land will be owed by the other party — is not a contract to the contrary but merely a 
recital of the effect of the exchange (m). 


— 


c) Ganga Singh v. Ragho Ram (1984) A. L. 41 I. C. 248. 
A 084. 9 = kk. (i) Baluau 5 v. Boppana 1916) 
(d) 2 Bl. Com. 300, 328. $1 Mad. L. J. 380, 35 I. O. 2. 
(e) 8 and 9 Vict. c. 106, sec. 4, now replaced Q Salabat v. Abdul supra 13 
by, sec. 59 of the Law of Property Act, (k) Browning v. Wright 411835 eth 15 C.) 
. née v. | š 
) Emanual v. Dane (1812) 3 Camp. 299 (war- 678; Denni v. Adler (1872) „ 15 
ranty); La Neuville v. Nourse (1813) 3 7 Q. B. 816; Subramanta Ayy `- 
f nätha (1898) 21 Mad. 69. 


9 (caveat emptor). 
(g) Veera lai v. Ponnambala Pillai (1899) (2) 808) 21 . 69, 70. 


9 rae 1 - 187. m) 
(h) Salabat v. Abdul Rahman (1917) P. R. 51, I. C. 248. 
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Limitation.—The covenant implied by this section is a future 
tion runs from the date when the deprivation of the wh 
‘ingly when the suit is for damages for breach, limi 
from the date of breach, if the document is re 
the suit is to recover the land transferred, it is one for specitic performance when 
it is founded on an express covenant to return, and art. 113 has been held to apply (o). 
If the suit is to recover the land under the implied covenant, art. 143 has been held 
to apply (p). 


Inapplicable.— There is of course no right to the return of land. if there has been 
no exchange. There cannot be a triangular exchange (4). Thus if 4 transfers to B 
ande to C and C to A, then A could not if evicted require B to return the land. So also 
if a less voluntarily surrenders his lease, and then receives another lease there ia no 
exchange and if he is deprived of this loaschuld, he cannot claim the return of the fease 
he has voluntarily surrendered (7). 


covenant and limita- Ss. 
ole or the part took place. Accord- 119. 120 
tation is six years under art. 116 : 
gistered (n): otherwise it is three years. If 


120. Save as otherwise provided in this Chapter, each 
party has the rights and is subject to 
of partes. the liabilities of a seller ab to that which he 
gives, and has the rights and is subject to 

the liabilities of a buyér as to that which he takes. 


The parties to an exchange have each under this section the rights and liabilities of a 
seller of the thing given and a her of the thing taken. The rules in see, 55 apply in the 
case of an exchange of land and it is believed the rules in Chapter VII of the Indian 
Contract Act now replaced by the Sale of Goods Act, 1930, apply in the case of a barter of © 
goods. 


But these rules only apply so far as they are applicable. An exchange does not involve 
payment of price and so there can be no charge for unpaid price and when the exchange 
is not completed there is no charge on the land given for the valuo of the land agreed to 
be taken (s) and even when money is paid for equality of exchange there is no charge for 
the money so paid (t). Again a right ef pre-emption which arises out of a sale does not 
necessarily arise ovj of an exchange (u). 


In the case of goods the rule in the Indian Contract Act, now replaced by the Indian 
Sale of Goods Act, 1930, that property passes on delivery of ascertained goods was 
applied in the case of an agreement to exchange antton. A dealer delivered cotton to a 
press under an agreement, implied by custom, to receive in exchange an equivalent 
amount of cleaned and pressed cotton. It was held that property passed un delivery and 
that when the cotton was destroyed by fire the press had to bear the loss (v). 


The English law similarly follows the analogy of sales. In the case of an exchange 
of land there is no remedy as to defect of title after completion, except on the ground of 
fraud or on covenant for title (w). And in barter of goods the rules as to warranty (2) 
and caveat emptor have been applied). 


— —— — 3 — — — —ů— a 


(n) Srinivasa Raghuva v. Rengusami (1908) 31 (s) Chidamhara Chettiar v. Vaidilinga (1915) 
Mad 


ô 28 Mad. 519, = a L 1 iki 
0) Hari Tiwari v. hunath (1889) 11 All. 27 ; ( Krishna Nair v. Kundu Nair (1 . 
a Veera Pilas ig Jaan (1399) 9 Mad. W. J. 535, 16 I. C. 109. 
(p) alan v. Somasundara (1907) 30 Mad. 79 I.C. 495, ( A. BW). 
algen Sreenivasa Ayyangar +. Johnsa (v) Volkart Brothers v. Vettivelu (1888) 11 Mad. 
(1919) 42 Mad. 000, 51 I.C. 939. 459, » 


(2) Bion College (Provost) Winchester (Bishop) (9) Bartram v. Whichcote Ld ae = 
o Wallul Hussain Singh v. Nax ai Kumar a i * ag ` eine 1813 ) aa 351. 
e Gopal (1901) 6 Cal. W. N. 905. RV = 


129, in 
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This section does not exclude the rule of estoppel enacted in sec. 43. When A 
had only half the property and he purported to give the whole of it to B in exchange, 
and subsequently purchased the other half, B was entitled to the other half also as soon 
as A perfected the title (s). | 


121. On an exchange of money, each party thereby 
warrants the . of the money 


Bx f g hi 
change of money given by h 
Exchange of ai —Money here includes not only coins but also currency 
notes (a). € 


e In an exchange of money there is no occasion for a warranty of title, & the title 
to money passes by mere delivery to one who receives it honestly. There is however an 
implied warranty as to the genuineness of the money. False ooin or a forged currency 
note would involve total failure of consideration. This has been held with reference to 
a forged banknote (b); a worthless cheque (c); and stolen goods (d). 

(5) Bhairab Chandra v. Kiban (1921) 33 Cal. 9 Jones v. Ryde (1814) 5 Taunt, 488. 


L.J. 184, 60 LO. êh, 21) 4.0. 748. Timmins v. Gibbins (1852) 18 Q.B. 722. 
(a) In 105. “Mathur Lalbhai (1901) 25 Bom. 702, Hichhols v. Bannister (1864) 17 0. B. (N.S. 
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CHAPTER VII 


Or GIFTS. 


122. Gift is the transfer of certain existing moveable 


9 or immoveable property made voluntarily 
and without consideration, by one person, 


called the donor, to another, called the d d ted 
by or on behalf of the donee. e 
0 


ə Such acceptance must be made during 
be made. to the lifetime of the donor and while he is 


still capable of giving. 


If the donee dies before acceptance, the gift is void. 
Gifts are :— 8 

1. Gifts inter vivos. 

2. Gifts mortis causa. 

3. Gifte by will. A 


Gifts mortis causa are excluded by seo. 29. Gifts by will are outside the acope of this 


Act. The subject of this chapter is therefore gifts inter vivos only. The essential elements 
of a gift are: 9 


1. The absence of considerution. 
2. The Donor. 

3. The Donee. 

4. The subject-matter. 

5. The transfer. 

6. The acceptance. 


1. Voluntarfly and without consideration.—-The essence of a gift is that it is 
a gratuitous transfer. Blackstone says: Gifts are always gratuitous, granta are upon 
some consideration or equivalent (e). The word “ voluntarily in the section is used in 
its popular sense denoting the Exercise of unfettered will and not io its technical sense of 
“without consideration.’ (f). On behalf of the donor the essential ingredient is that he 
should voluntarily and without consideration transfer the property to the donee, and the 
giving away implies a complete divesting of the ownership in the property by the donor (9). 
An allotment by a Burmese father on re-marriage, of lands to the children of his first 
wife is not a gift but a partition (). The word “ consideration is used in the same sense 
as in the Indian Contract Act and excludes natural love and affection. A transfer in 
consideration of an expectation of spiritual and moral benefit, or in consideration of natural 
love and affection is a gift, for such consideration is not that contemplated by the section (s). 
A gift of immoveable property effected by a deed of gift but brought about by undue 
influence of the donee, though the donor acted voluntarily in making it, is not void but 
is only voidable and a suit to set it aside, before possession can be claimed by the donor 
or anyone olaiming under him, must be brought within the three years poriod prescribed 

8 2 Bl. Com. 440. ) Ma Htay 
U . U 


6 
Thita v Areis@tuna (1938) A. R. 76, as 1. 
(1988) Rang. L. R. 678, 179 I. C. 903 


— a | 


v. U Tha Hline (1924) 2 Bang. 64% 
66, ('25) A.B. 184. 


(9) Deo Saran v. Deoki Bharthi (W24) 3 Pat. Debi Saban v. Nandlal (1929) 128 LC. 127, 


. 842, 80 I.C. 980, (24) A.P. 657. (20) A.P. 591. . 


S. 122 


* 
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by article 91 of the Limitation Act (j). A gift in consideration of past, or with the object 
of future, cohabitation is immoral and invalid under sec. 6 (h) of the Act (k). A transfer 
for services rendered may be a gift, if the services are the motive, and not the consideration 
for the transfer (). A settlement on a wife is a gift although the marriage proves to be 
invalid (m). An “agreement to give lacks consideration and is void under sec. 25 of 
the Indian Contract Act, but that section admits of an exception if it is in writing re- 
gistered and made on account of natural love and affection between parties standing in 
a near relation to each other. If a gift is not complete the Court will not compel the in- 
tending donor to complete it (n). Again if the effect of the gift is to defeat or delay the 
creditors of the donor it is under sec. 53 voidable at the option of any creditor so defeated 
or delayed. And if the donor is adjudged insolvent within two years of the gift itemay 
be void as against the Official Assignee or Official Receiver under the Law of Inselvency—. 
‘ee ‘sec. 55 of the Presidency-Towns Insolvency Act, and sec. 53 of the Provincial 


Insolvency Act. 


2. Donor.—The donor is the person who gives. Any person who is sui juris can 
make a gift of his property. A minor being ingompetent to contract (o) is incompetent 
to transfer (p), and a gift by the minor would therefore be void. Trustees cannot make 
a gift out of trust property unless authorised by the terms of the trust. 


3. Donee.—The donee is the person who accepts the gift. A gift may be accepted 
by or on behalf of a person who is not competent to contract. A minor may therefore 
be a donee; but if the gift is onerous, the obligation cannot be enforced against him while 
he is a minor. But when he attains majority he must either accept the burden or return 


the gift. i ‘ 
The words accepted by or on behalf of the donee show that the donee may be a 
person unable to express acceptance. A gift can be made to a child en venire sa mere and 


could be accepted on its behalf. * 


The donee must be alive at the date of the gift, and the representatives of a person 
deceased at the date of the gift cannot take for him (q). 


The donee must be an ascertainable person and so the public cannot be a donee 
under this section (7); nor can a gift be made to an unregistered society (8). 


A gift to two or more persons may be a gift to them as joint tenants or as tenants 
in common. The presumption of English law in favour of a joint tenancy does not 
apply to a Hindu gift, and in a Hindu gift the donees are presumed to take as tenants 
in common (t). See Mulla’s Hindu Law, 7th Ed., p. 462. As to legacies see sec. 106 and 


sec. 107 of the Indian Succession Act, 1925. 


4. Subject- matter. The subject-matter of the gift must be certain eee move- 
able or immoveable property. It may be land, goods, or actionable claims. It must be 
transferable under sec. 6. But it cannot be future property (u). A gift of a right of 
assessment is valid (v); but a gift of a future revenue of a village is invalid (w). These 


3 Ramchandra. Lazman Cure 72 I. A. 21. (p) Secti 
(k) 039) 2 Bom. L.R. () Ro Ti 3 v. Kennedy (1896) 74 J. J. 


ubama v. Yamanappa ( 
with; 149 LO. 46 464, mille Pes 120 Bo i . 
m. Rama 
0 451, 454, 100 10. 10 155 AB. 20 O P aiiayya v. N ( | 
ag Kashibat 1910) 34 Bom. (s) Mathura Kue v. Dharam Samaj (19!) 
I. C. 599 14 All. L. J. 1038, 38 I. C. 488. 
(m) 5. Soran v. Sita Devi aea o W. N. (t) J ar v. Ram Chund (1896) 28 I. A. 37 
bag r C. 753, 18027 A. PC 3 Cal. 670. 
e (n) non 118460 (1 3 9583 basta (u) Section 124. 
CAV , 
8 ‘Manning ( 7 (1881) 1 Ded. M. & G. 170% (2?) ars 0. 880. . Kashibai (1010) 84 Bom. : 
(o f doda Gho (ade) (w) Amtul Nisa v. Mir Nuruddin (1892) -- 


Mohori Bibee Dh 
80 Gul. F39, 30 I. A. 114. 
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cases were decided under Hindu and Mahomedan law 
the principle. In a Calcutta case () it was said that th 
as a gift must be of tangible property. 


* 
respectively but they illustrate 8. 499 
e release of b debt is not a gift, 


i It is submitted that the release of a debt is not 
a gift as it does not involve a transfer of property but is merely a renunciation of a 


right of action. It is quite clear that an actionable claim such as a policy of insuranoe » 
may be the subject of a gift—sec sec. 130. A testatrix, who at the date of her will and 
at the date of her death was possessed of National Savings Certiticates, war stocks and 
cash, bequeathed “ my money ” to two named persons. It was held that in the absence 
of any context to the contrary in the will the word “ money must be given its primary 
meaning and that it would not carry the National Sa vings Certificates or the war stock (y). 
This has, however, not been approved by the House of Lords (z) when the word money 
was held to include all personality, e.g., cash at bunkers, investments, income-tax repay- 
ment, household goods, cte. It is submitted that in a deed of gift the meanifiy of the 
word money should not be restricted by any bard and fast. rule but should be interpreted 
having regard to the context property construed in the light of all relevant facts. 


5. Transfer.—See sec. 123. 


6. Acceptance.—There was a divergence of view betweon the two schools of Hindu 
law as to tho necessity of apceptance of the gift by tho donee, Dayabhaya holding that 
it was not necessary but Dlitakshara holding the contrary. This section has moditied 
the indigenous Dayabhaga law (a). In English law expross acceptance is not necessary, 
for although it recognizes that it requires the assent of Wbth minds to make a gift as it 
does to make a contract, yat it will rædily infer that a man will accept what is for his 
benefit (b). Thus a transfer of a stock to the name of the donee vesta the property in 
him subject to his right to repudiate the gift, even though he be unaware of the tansfe®(c). 
And this is so even though the gift be onerous (d). Ou the other hand the doneo may 
refuse the gift when he becomes aware of it (e), or he may accept the property not as a 
gift, but as a loan (). This rule of English law which presumes acceptance of a gift was 
followed by a single Judge of the Patna High Court in u case (g) which was dissented from 
in a subsequent Allahabad decision (4). 


But though the rules of English law stated above do not all apply in India, there is 
nothing in tH® section to show that the acceptance under this section should be 
express (i). The acceptance may be inferred (J), and it: may be proved by the donce's 
possession of the property (k), or even by the donee e possession of the deed of gift (l). 
provided the donee is in possession of the property, the donor's retention of the deed 
is not necessarily proof of the fact that there has been no eee (m). Where a deed 
of gift was delivered by the donor to the ddnce, the Privy Council hold that that on 
delivery of the deed there was an acceptance of the transfer within the meaning of this 
section, and therefore the gift became effectual, subject to registration as pequired by 


— =n. ma — nma a 
= —— 


(r) Mahim Chandra v. Ram Dayal ( 1925) 42 (9) Muhammad 4 hdul v. Jhouti Mahton (1017) 
Cal. J. L. 582, 91 I. C. 757, (26) A. C. 70 41 5 5 gi 888 
2 . Flaunsy (1936) 1 Ch. h) Anandi Devi v. Mohar 32): 14. 

2 . ö 10 i 335, 137 LC. 750032) A. A. 444. 


(2) Perrin v. Morgan (1943) A.C. 399. (i) Cr. Pallayya v Ramacadhanulu (1903) 13 
A ; , ue 5 Mad. L. J. 364, 1s Intended to lay down 
(a) Kanai Lal Ghosal v. Kumar Purnendu Nath any proposition to the contrary, it is 


Tagor 51 C.W.N. 227 
(ù) Hin Wilson (1g73) 8 Ch. App. 888, 896. submitted, it is not gond law. 


: we ` 285 (j) Anandi Devi v. Mohan Lal, supra, 

(e) Stasding v. Bowring {1685) 31 Ch. D. 282. i a a 

(a) Siggers v. Evans (1855) > E. & B. 367 ; a eka agen 3 16 All 
q % V. a i ? e A ' a 
sara (85) 87 Gal. W. N. 149, 143 155; Man Bhari v. Naunidh (1862) $ All. 
LC. 757, (38) A. C. 488. 40. 

(e) Mallott v. Wilson (1903) 2 Ch. 494. e (in) Antithummal Ponnusami (1907) 17 Mad. 

(f) Hill v. Wilson (1873) 8 Ch. App. 884. Luna 


a 
750 THE TRANSFER OF PROPERTY ACT. 


neo. 123 (n); and it is immaterial that the deed was not stamped. Failure to stamp the 
deed will render the document inadmissible in evidence, but will not affect its validity 
and the deed becomes effectual from the very moment of its execution subject to its being 
stamped and registerd as required by law (o). 


Acceptance may be by a donee who is not competent to contract (p), for a minor 
may accept benefit although he cannot incur an obligation. And a minor’s guardian 
may accept a gift for him. So also in the case of a deity, this acceptance may be by its 
agent (g). Acceptance must be in the lifetime of the donor and of course if the donee 
dies before acceptance there is no gift (r). If the gift has been accepted but the donor 
dies before the deed is registered, the transfer may be completed by registration after 
the donor’s death (3). e 


Trésts.—A gift may be made by the equitable machinery of a trust; and the 
interposition of the trustees enables a gift to be made to a person not yet in existence and 
therefore incapable of being the donee of a direct gift. 


A trust is not complete until the trust property is vested in trustees for the benefit 
of the cestus que trust. The sgttlor may do this by a declaration of trust if he is himself 
the sole trustee, using language which taken in connection with his acts shows a clear 
intention on his part to divest himself of all beneficial interest in it and to exercise dominion 

and control over it exclusively in the character of a trusfee (t). Otherwise he must 
transfer the trust property tq trustees by registered conveyance or delivery of possession 
as the case may be (u). ; . 
¢ 

If the settlor has not perfected the trust either by,constitutitg himself a trustee or by 
transferring the trust property to trustees the Court will not enforce the trust (v); nor 
will the Court perfect an incomplete gift by holding that the property was transferred 
in equity or that an imperfect gift amounted to a declaration of trust (w). e 


Hindu law.—The section applies to Hindus and it contains nothing that is 
inconsistent with Hindu law (x) except as to acceptance of the gift not being essential 
according to Dayabhaga. The rule of pure Hindu law that a gift in favour of an unborn 
person is wholly void so tbat it cannot be made even through the medium of a trust, was 
modified by the Hindu Disposition of Property Act 15 of 1916, by the Madras Act 1 of 
1914, and by Act 8 of 1921. These Acts have been amended by secs. 11, 12 and 13 of 
Act 21 of 1929; and the effect of the amendment is that, subject to the limitations in 
Chapter II of this Act and in seos. 113, 114, 115 and 116 of the Indian Succession Act, 


(n) Kalyanasundaram v. Karuppa (1927) 50 M 38 I. C. 707 F. B.; 8 v. 
ah cir I. a 3 100 I. 5 A. PG. Karuppa (1927), ” supra. 
42 followed in inivas V. t) Richards v. Delbridge 1874) L.R. 18 Eq. 
ubha Rama (1 2% 52 Bom. 1 108 00 11; Heartley v kani (1875) LE. 
ro A Sag Bed oe See also Nabad- 19 Eq. 283; Re Richards, Sherstene 
è Nath Roy 1933) v. Brock (1887) 36 Ch. D. 541; ‘Ashabat 
al. 1176, 86, 2 Cal WN. 788. 142 I.C. v. Haji Tyeb 5 115, 122. 
462.00 4. b. 212 (u) Trusts Act, 8. 6; Gordhandas v. Bai Ram- 
(0) Purna Chandra v. gar Ray (1942) 201 coover: (1002) 20 Bom. 440, 175. 
I. C. 551, (1042) A (v) Elis iah y. pire 308 52 6 Ves. O56 : Dening 
v. Ware ar: 4; 
a — W 1.0. 46. ee ee v. Ollive (1853) 17 252: Hart- 
8 v. Moore (1874) L nR. 18 Eq, 474; Hard- 
(0) Ram B . Rameshwar Prasad S ing v. Bening (1886) 17 G. B. p. 442. 
p 8 v. Kennedy (1896) 74 L. T. Mancher — v. Arab 1908) 10 Bom. 
á ze, pe wi L. R. 1200; Natha 8 pt 120 
(8)e Banda v. Ram re 705755 11 All. 319 F. B.; 25 pom. L.R. 59% 87 I. Kaga MA pa 


v. Suraj Prasad 1898) 
haba v. Chandra 


20 All Khas 
abai 1008 32 Bom. asle Meiyyalu € . 
2 1902) 25 Mad. Venkati (2) ms 3 v. Deoki. Bharthi (1924) 3 Pat. 
v Rama (1917) 40 Mad. 204, 842, 80 I. C. 980, (24) A. P. 657. 


cf. Amarendra v. M 
Gen) Ki Cal. 086, 66 ‘ic. 586, (721) 
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a a aia 8 1 of property of a Hindu shall be invalid by reason 
auch disposition took effect. y have been made was not born at the date 


; There is no presumption of a joint tenancy in the case of a gift to several donees in 
Hindu law. The donees in Hindu law take as tenants in common. In Jogeswar Narain 
v. Ram ORund Dutt (y) the Privy Council said that the principle of joint tenancy was 


unknown to Hindu law except in the case of a coparcenary. See note Joint tenanoy 
or Tenancy in common under sec. 45. 


Aoceptance has been held proved in cases decided under Hindu law by the aasent 
of a donee already in possession (z) or by the donee's possession of the deed of gift (a). 
Although an idol is a juristio person capable of holding property, yet it has beers held in 
some cases that an idol is not a living person, and that a dedication of land to an idol 
is not a gift within the meaning of seos. 122 and 6 and need not be effected by registered 
instrument (b). But these decisions have been criticised as whittling down the provisions 
of sec. 123 in a manner not contemplated when the Act was made (c); for a gift is still 
a gift though made through the medium of a trust (d), and in some cases a rogistered 
instrument has been held to be necessary (e). It has also been said that an idol is a 
symbol of a deity, and thatsit would be contrary to the Hindu religion for an idol to make 


an acceptance of worldly gêods (f). A gift to an idol not yet instituted is invalid (g), ü 


unless the transfer is to Pujaris on trust to establish an idol (4). The Indian Trusts Aot 
does not apply to religious or charitable endowments (i * A Hindu may establish a 
religious or charitable institytion without a writing and without the intervention of a 
trust (j). A gift to dharam is void r uncertainty as the object is too vague and uncertain 
for its administration to be under the control of the Court (k). » 


123. For the purpose of making a gift of immoveable 

property, the transfer must be effected 
Transfer how efected Py a registered instrument signed by 
or on behalf of the donor, and attested by at least two 
witnesses. > 


For the purpose of making a gift of moveable property, 
the transfer may be effected either by a registered instrument 


signed as aforesaid or by delivery.» ain f 


‘ Bhupati Nath v. Ram Lal (1910) 37 Cal. 
(y) (1806) 23 Cal. 670, 23 LA. 37. |. D BTN 3 1C. 042 F. B., Hamalings Chetty 
wa aa !!! le NG o Chetty (1019) 4% 
(a) Balmakund v. Bhagwan Das (1894) 16 All. Mad. 440, ae 742. i ne 
) Je Nandini v. ano na 
(b) Palla; ya v. Ramavadhanulu (1903) 13 Mad. (9) Aes Car Bolt’ Pundan Lal F. Arye 
LI 364 ; Narasimha y, 9 Prithi (1911) 38 AY. 708, 11 I. C. 820. 
1927) 50 Mad. 687, 103 J, C. 302, (2/) A. Singh v. Het Singh (1910) 82 Al. 
Mela d Cheng yi , Mohr SP Sk, Maan aay t 
1 5 redar supra; Chatarbhuj v. C 
(1022) 36 "Gat ambrah 72 Yo. 1020, 33 All. 258, 8 l. C. 882. 
28) A.C. 60; diarihar Prasad v. Siri (i) Pallayya v. Ramanadhanulu (1008) 18 Mad, 
sad ee (1930) 129 LC. 791, (30) | LT 364. 
A.P. 610 


FP. 610. ! G) Ganji. Reddi v. Tammi Reddi (1927) 50 
(e) Birendra Keshri 1 Narain 13 Par. 0 Mad. 421,425, 54 LA. 130, 420 I. 79, 
i Kuer -i 2 PC. ; inga · 5 
259 ste EO 750 ('34) A.P. 612. i C irachidambara (1919) 42 Mad. 440, 149 

(d) Sadik Hashim v. Hashim Ali (1916) 43 LA, [.G, 742. 
( Mn Al 027, 8 „ Shaukat b it) Runchordas v. Purratibui (1899) 28 Bom. 
0 5 va 5 . 725, 26 I. A. 71. „ „ ® 


Se. 
122, 123 
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S. 123 Such delivery may be made in the same way as goods 
| sold may be delivered. 


Mode of transfer—Immoveables.—A gift of immoveable property can only be 
made by a registered instrument. A deed cannot be dispensed with even for a property 
of small value, as in the case of a sale. And as a further precaution attestation by two 
Witnesses is required. This provision excludes every other mode of transfer and even 
if the intended donee is put in possession, a gift of immoveable property is invalid without 
a registered instrument (l). But twelve years’, possession under an oral gift will perfect 
title by prescription (m). A gift by way of dowry or sankalap to a bridegroom is invalid 
if not made by a registered instrument (n). Recitals in an unregistered petition to tht 
Collector will not take the place of a registered deed of a gift (o). So also mere enfries in 
a mutation register will not be sufficient (p). 


Illustration. 


A registered owner of two villages presented ẹ petition to the Collector praying for 
the transfer of the villages tothe name of B and stating that he had given the villages to 
B as stridhanam. The Collector registered the villages in B's name. Subsequently 
A’s heir sued to recover the villages. The suit was dismissede.s B had acquired a title by 

< adverse possession, but with reference to the petition to the Vollector, the Judicial Com- 
mittee said It was not cogtended before the Board that the above transactions effected 
a valid gift of the property to B, for such a gift, must, under sec. 123 of the Transfer of 
Property Act, be made by registered deed. Nor, having regard to sec. 91 of the Indian 
Evidence Aot, can the recitals in the petitions be usal as evidefice of a gift having been 
made’’: Varatha Pillai v. Jeevarathammal (1919) 43 Mad. 244, 249, 46 I. A. 285, 290, 


53 J. C. 901. 


e 
Signed by or on behalf of the donor.—The deed must be signed by the donor, 
and a deed signed by the intended donee will not effect a transfer (9). It is curious that 
while this section uses the words “signed by or on behalf of the donor” yet in the 
case of mortgages—sec. 59—the words are “signed by the mortgagor.’’ There is 
however no significance in this distinction and the words on behalf of are mere 
surplusage (r); for where a party is illiterate another person may with hi#consent sign his 


name for him (s). 


Attested.—The definition of the word “ attested ’’ in sec. 3 as amended by Act 27 
of 1926 and Act 10 of 1927 makes if clear that attestation in acknowledgment of 
execution is sufficient. The definition requires that the attesting witnesses should have 
signed in the presence of the executant. See note under the same heading under pec. 3 
and under sec. 59. 


° Registration.—The word “ registered in this section does not mean registered 
in the lifetime of the donor. If the other conditions to the validity of the gift are complied 
with, neither the dgath of the donor nor his express revocation is a ground for refusing 


registration (ti). | 


(2) Kun i v. Municipality of Lonavla (1922) ‘ (5 Deo Narain v. Kukur Bind (1902) 24 All 
45 Bom. 16 164, 58 I. C. 408, (21) A 819 F. B. 
(m) 5 Subbamma (1908) 18 Mad. ( Deo Narain v. Bukar Bind 2 
(n) Hira Mani v. Anmol Singh (1928) 26 An. * 
(a vara ngg A v. Jeeves anna (19 1919) 43 (0) — v. e Karuppe Ae a 
m anasu = 
Mad. 0 1.4. 286, 49001. “Mad. 193, 54 IM. 89, 100 I.C, 105, C25} 


(p) Assudibat v. Haribai (1943) Kar. 227, (1943) 18 aa 42, Venkati Rama 10 a 707 F. li. 
(2 Girjaprasad v. Purshottam (1926) 28 Bom.“ Parbati v. Bauj Nath (1918) 35 All. +. 16 
L. K. 498, 04 1. 609, (26) A. B. 261. I. C. 406. 
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Ifa deed of gift of immoveable property is not registered the gift cannot be enforced r S. 123 
and cannot be supported under the doctrine of part performance. That dootrine does 


not APPI to gifts (u). See note Contracts to transfer for consideration ° under 
sec. a 


In a Madras case (v) the members of a coparcenary effected a partition, and allotted 6 
a share to a person who was not a coparcener ; but the Court held that as the deed of 
partition was not registered it could not operate as a gift to confer title on a stranger. 
In another case where a father allotted a share of property to his sons by a registered deed 
of gift, the gift was valid although the sons executed a power of attorney authorizing 
the father to manage the property and' to take the profits during his lifetime (w). 


Registration will not perfect an imperfect gift if any of the essential ingredients 
of a gift are lacking (x); and on the other hand title cannot pass without thee being 
a registered deed of gift (y). 


Whether donor may revoke gift after delivery of deed and before registra- 
tion.—This question was considered by the Courts in India in several cases (2), and it 
was ultimately set at rest by the Prłry Council which decided that after delivery of the 
deed of gift and before registration the donor cannot revoke the gift (a). In Kalyana- 
sundaram v. Karuppa (b) Lord Salvesen said: Their Lordships are unable to see how 
the provision of sec. 123 ofthe Transfer of Property Act can be reconciled with sec. 47 
of the Registration Act, except upon the view that, while registration is a necessary” 
solemnity in order to the enforcement of a gift of immoveab& property, it does not suspend 
the gift until registration actually takes place. When the instrument of gift has boen 
handed by the donor ta the doneg and accepted by him, the former has done everything 
in his power to complete the donation and to make it effective. Registration does aot 
depend upon his consent, but is the act of an officer appointed by law for the purpose." 


° Mode of transfer—Moveables.— With regard to moveables the section allows 
two alternative modes of transfer — 


1. Registered decd signed by or on behalf of tl donor, or, 
2. Delivery of possession. 


Delivery of pomession is the usual mode of transfer in a gift of goods (c). As in English 
Law (d), an oral gift without delivery of possession would be a promise without considera- 
tion. It would transfer no property to the donee and would in fact be no gift at all. So 
when the Directors of a Railway Company resolved to give a bonus to an employee and 
the sum had not been paid over by the District Paymaster the money could not be attached 
by a creditor of the employee as the gift was not complete (e). When the donee is already 


— — 


— . — eS = 


i (1929) 122 406; Venkati Ruma v. Pillati Rama, aupra , 
(u) Ae aung te voor A. rh a Detail v. Atmaram Sakharam v. Vaman Janardhan 
Gasrishankar (1928) 30 Bom L.B. 451 (1925) 40 Bom. 386, Ba LC. 400, pzm 
09 I.C. 149, (28) A. B. 250. A. B. 210 | 7055 ve Pen Yeah Pe er 
(v) Made Gouda v. Chenne Gouda (1925) 15 Mad, 10 1 on x 5 re ) . 435, 
L. J. 150, 90 I. C. 381, (25) A. M. 74. 1. C. 477 B. 484. , 
, irhi iv. ndra vanasundaram Pillai v. Naruppa 
14 (19120 17 Cal W. N. 62 17 IC. 880. ee at pee anar, : Venkatsubba Sint, 
(w) Ma Shin v. Ma Thin Khi (1934) 150 I. . v. Subba Rama (1024) 52 Bom. 313. 108 


9 1.0, B67, (28) APO. K6. 
(x) Deo Saran v. Deokt Bharthi (1924) 3 Pog. (½% (1027) 50 Mad. 193, 58 LA. 89, 100 LC. 105, 
| 7 (27) A. PC. 42. 


(y) Lim Charlie v. Phe Oficial Receiver (1954) (e) Rameshwar Narain Singh v. Rik Nath Koeri 


I. J. 144, 59 Cal. 1923) 67 I. C. 451, (23) A. F. 165. 
e . 205 1934 All. J.) i allpiece (1819) 2 B. & Ald. 551: 
L. J. 91, 36 Bom. L. R. 29), af () Irons v. Smally 2 B. & 5 
146, 147 1.0. 328, (34) APC. 67 205 Ras Cochrane v. Moore (1890) 2b Q. H. D. 57. 
Tal v. De Dip (1929 ae ie Mani (m Janki Das v. East Indian Ily? Co. OS) 
I.C. 503, (29) A. A. 300 s J. 544, 117 R All. 634. Matha Gulab . Shaller (1928) 
Anmol FR rere: al’ e te W Bom. I. R. 609, 87 LC, 312 ( 24) A. B. 
I. C. 351, (28) A.A. 6%. „ 16 108 ay. 
. (2) Prabati v. Baijnath (1913) 35 All. 3, 16 LC 
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S. 123 in possession no further delivery is required according to the English cases (J). These 


would no doubt Wè followed in India, for the same rule obtains in regard to inimoveable 
property (g). In an Allahabad case (A) a husband made a fixed deposit of money in a 
Bank repayable to himself or his wife or survivor, and it was held that this involved no 
e delivery and was not therefore a gift to the wife. The Court referred to the general 
rule in India that a purchase by a husband in his wife’s name is presumed to be benami 
and that the presumption of English law that it is an advancement does not apply (i). 
Mere entries in account books in favour of the wife would not be sufficient to complete a 
gift (j). But probably if the deposit receipt nee been given to the wife that would have 
been proof of a gift. 

Actionable claims.—Before the amendment of sec. 130 by the insertion of thé 
words “ whether with or without consideration,’’ it was held that actionable Aaims 
were nob moveable property under this section and a gift of an actionable claim must 
be in writing under sec. 130 and need not be registered (v). But delivery was held to 
be a sufficient transfer in the case of a promissory note, bill of exchange or cheque pay- 
able to bearer. Government promissory notes were transferable by endorsement and 
unless so endorsed the gift was not complete (l).¢ The donee could not retain the 
paper on which the note was*inscribed as a chattel, for it could not be separated from 


the debt (m). 


Hindu law.— This section applies to Hindus. It tis to Hindus even before 
the amending Act 20 of 1926. for it was made applicable to Hindus by the old section 
129 which expressly abrogated the Hindu rule 0. The gection was held to abrogate 
the rule of Hindu Law that delivery of possession is essential to the validity of a gift (o). 
But the decision of the Privy Council in Kali Das v. Kanhya (p) shows that there is 
no such rule. In Lallu Singh v. Gur Narain (q) a gift by a Hindu lady of seven villages 
made by registered deed was held valid although she reserved to herself a life interest 
in three of them. As to gifts to an idol see note ‘Hindu Law’ under seo. 122. 


Mahomedan law.—Section 129 enacts that sec. 123 shall not affect any rule of 
Mah omedan Law. Under Mahomedan Law delivery of possession, either actual or 
constructive, is necessary to validate a gift (r). Under Shiah law delivery of actual 
possession of the appropriated property to the mutwalli by or by the direction of the 
wakf is a condition precedent to a wakf having validity and effect. he wakf may 

(f) Ch. 896; Re Hancock, Hancock v 
ys (1888) 57 L. J. (Ch.) 708, and dis. 
eng AT TA Rummens v. Hare (1876) 1 
m Debi Saran, A Nandalal (1020) A.P. 457 
are Singh v. Gur Narain (1929) 4 555 
115 680 1.6. 708, (22) A.A. 467 
hulchand v. Lakkhu u (1903) 25 All. 568 
oe: as v. Ram 


3 v ner (1861) & kag a 2 1 
give donor’s eevee has pre- 
aba Kg been in p — t) a 
Lupin v. Ratley 11802) 1 QE B. 582 (furnt 
ture given by a father to his daughter in 
whose house it was). (0 

' <9) Bai sana v. Lakhma Mana (1888) 7 Bom. 


0 Paul v. Nathaniel (1981) 29. 29 AN. L. J. 417, 
132 T. ©. 873, C31) A 


Singh (1011 142 1 
Singh (1916) ag ‘All. 657, 42 LA. 2 
80 LO. Amiah v. Kothan- 
darama (1925 48 Mad. 605, 52 LA. pis 
i $810. 207, C26) APO 81 
(j) Chambers v. Chambers 041) Mad 
(1940) 2 M. LJ. 968, 195 7 807, (1941) 


(k) Perumal Ammal v. Perumal Naicker (1921 
44 Mad. 196, 202, 61 I. C. 461, (21) A. 


187. 
(t) € Merbet v. Perozbai NI 5 Bom. 268; 
Khursedji v. P (1888) 12 Bom. 678. 
(m) 5 


v. 3 1 te 
Richardoog Sh ) 30 


27 All. adhab 
(1910) 34 Hea 287, 6 I. C. 5007 — 
v. Bhowani (190 7) 84 Cal. 853 : Dharmodas 
v. Nistarini Dasi (1887) 14 Cal. 446 ; Bai 
arte v. Chand Bai aoni 5 18 99 Bom. 234; 
1902) 5 O. C. 89; 
Add v. n Mallon (1917) 
11 116.38 3805 rae 1 Bansidhar 
. ya 5 0.450 h 1025) jeh LO. 4, 

Hari Si 
pas Ghosal V 


Kumar N DAN 199 on Tagor 81 CW. N. 


1484) 11 Cal. 121, 11 I.A. 218. 
6 7 45 All. 116, 68 1.6. 798, (22) A. A. 467 


(r) See Mulla's Mabomedan edan Law, 10th 2 m. PP: 
e 116 and 116 and the case 


Met. Hassan Jan (1085) 16 of gamar 620, ( (35) 
A.L. 705. 
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appoint himself as mutwalli and in such a case the change i 

ge in the character of possession 
amounts to delivery of possession, e.g., by mutation of his name af mutwalli (s). If 
that rule is complied with a gift of immoveable property is valid even though a deed be 


3 and the deed is not attested (t), or not registered (u). See notes under 
sec. 129. 


Buddhist law.—The section abrogates the rule of Buddhist law that delivery of 
possession is essential to the validity of a gift (v). 


Extent.— The section does not apply to territories excluded from the operation 
of the Registration Act. See sec. I. It has been extended to every cantonment in 
British India by seo. 287 of the Cantonments Act 2 of 1924. 


Giftor existing and future 124. A gift compr ising both existing 
e and future property is void as to the latter. 


There cannot be a gift of future property, for such a gift can only be a promise, and 
a promise not supported by consideration is invalid as a contract. Accordingly the 
definition in sec. 122 is limited to etisting property (w). In a sale or mortgage there 
is consideration, and so an assignment of future property by way of sale or mortgage 
operates as a contract lp and when the property comes into existence the contract 
becomes an assignment undar the equity in Holroyd v. Marshall (y). But there is no scope 
for this equity when the transaction is invalid as a contract. * 


But a deed of gift of existing property is not invalid as to that property beoause 
it also professes to include Auture property. Similarly an unregistered deed of gift of 
actionable claims and of immoveable property was held to be valid as to the former 
but void as to the latter (z). 


„ There cannot be a gift of future property either under Hindu or Mahomedan 
law. 


125. A gift of a thing to two or more donees, of whom 

one does not accept it, is void as to the 

ons be several, of whom interest which he would have taken had 
he accepted. 


This section, it is submitted, applies only when the gift is to two or more donees as 
tenants in common. The refusal of one will nêt prevent the gift taking effect as regards 
the share of the others. ; 


It has been suggested that the section applica wien the donees take as 
joint tenants and that it lays down a rule contrary to the English rule in 
Humphrey v. Tayleur (a). It is submitted that tho terms of the section indicate a severany 
and assume that the donees take as tenants in common, for when the donees take as joint 
tenants there is only one donee., As already noted (b) the presumption of English law 
is in favour of a joint tenancy 2 hile that of the Hindu law is in farour of a tenancy in 

n 


— 


; : '24) A.R. 353; Ma Thin Myaing v. 
(a) Syed Ali Zamin v. Syed Akbar Ali Khan, Haun? Gyi (1923) 1 Hang. 861, 76 I.C. 
(1937) 64 LA. 168. 1 5 (20 A. K. 15 


. 212.36 I 6814. VNV (w) See note Bubhect- matter under 8. 122. 
(u) Nasib Ali v. Munshi Wajed Ali (1926) 44 ( Rajah Sahib 79 1 war v. Baboo Budhu (1800) 
Cal. L. J. 490, 100 I. O. 206, (20 A.C. 197 ; 12 M.I.A. 275, 807. 
Cal. L-J- 490 Bibi v. Ster, Sunder Tal (y) (1862) 10 H.L. Cas. 191- =. 
(1936) A.L.J. 1027, 164 I.C. 515, (1986) (e) Perumal Ammal v. Perumal Naicker (1021) 
00 GAM. v. 7 sanding (1924) 2 M (a a we 99 I. C. 461, (21) A.M. 137. 
161 83 LC. 567, (24) A-R. 300 Mi Hive A 1 
Fan v. Pa Pa Ye (1924) 3 Bur. I. J. I. % dee 0 gere 122. 


Se. 
123-125 
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common. But when the terms of a Hindu gift clearly indicated that the gift was to 
be held in joint ténancy, the rule of survivorship was followed as a consequence of the 
nature of the gift and not of any peculiarity of English law (c). 


126. The donor and donee may agree that on the 
happening of any specified event which does 

pened or Teckel. not depend on the will of the donor a gift 
shall be suspended or revoked ; but a gift 

which the parties agree shall be revocable wholly or in part, 
at the mere will of the donor, is void wholly or in part, as the 


case may be. . e 


A gift may also be revoked in any of the cases (save want 
or failure of consideration) in which, if it were a contract, it 
might be rescinded. 


¢ 
Save as aforesai¢, a gift cannot be revoked. 
Nothing contained in this section shall,oe deemed to affect 


“the rights of transferees for consideration without notice. 


Iltustrationss € 


6 
(a) A gives a field to B, reserving to himself, wit B's assefit, the right to take back 
thé field in case B and his descendants die before A. B dies without descendants in A’s 
lifetime. A may take back the field. 


e 
(b) A gives a lakh of rupees to B, reserving to himself, with B’s assent, the right to 
take back at pleasure Rs. 10,000 out of the lakh. The gift holds good as to Rs. 90,000, 
but is void as to Rs. 10,000 which continue to belong to A. 


A gift is a transfer of property and is therefore subject to the rules enacted in 
Chapter II of this Act. Thus if an absolute gift is made, subject to a congition restricting 
alienation the condition would be void (d). But a condition reserving the profits to the 
donor for life is not repugnant (e). A gift may be subject to a condition precedent under 
sec. 21, and there is no transfer and no gift unless and until the condition is fulfilled. 


a 

If the condition precedent is impossible or illegal or immoral the gift fails under 
sec. 25. This is exemplified by the illusträtions to that section and also by the illustrations 
to secs. 126 and 127 of the Succession Act, 1925. So a gift by a father of an annuity to his 
daughter, if she lives apart from her husband, is void (f), but a gift to two sisters on 
epndition of their living apart is valid (g). A gift to a husband and wife on condition of 
the donor having physical possession of the wife is invalid (4). Again gifts on conditions 
inciting to crime (i) or to corruption (j) are invalid, E 
(c) Nandi Singh v. Sita Ram (1889) 16 Cal. 


677, 682, 16 LA. 44. 


L ; 
(d) Re Dugdale, Dugdale v. D (1888) 38 | ¢ i 115, 68 I.C. 708, (22) A.A. 4 


0 6 ° -> 
cf. Ma Shin v. Ma Thin Kyi (1934) 150 


Ch. D. 176; Nabob Amiru v. Nateri 

qarn 6 Mad. H.C. 356 (Mohamedan I. O. 966, (34) AK. 129. +. (1888) 
w); Anantha v. Nagamuthu (1882) (f) In re Moore, Trafford v. Maconaghie ( 

bima 1882) 4 All, 818, Maire v. Par. fiansa y. Woadhenia (1844) 7 Beav. 437 
irja . . Bhairo v. Par- idgway v. e AI 
15 (1885) 0 paketan v. Ram Chandra Rao (1925) 47 All. 


meshri (1885) 7 All. 516; Moulvi Muham- (h 
mad Abdul v. Fatima Bibi (1886) 8 All. 39, 619, 88 I.C. 411¢ (25) A.A. 487. 4. 181 
12 L.A. 150 (Mohamedan Law); Muthu- (i) Mitchell v. Reynolds (1718) 1 P. V4 50) 6 
kamara Chetty v. Anthony (1914) 88 Mad. e 189; Sbrewabury v. Hope Scott (10 

867, 24 I. C. 120 (Hindu Law); anan Jur. (N. S.) 452, 456. Cas. 1. 
v. Kangan 41684) 7 Mad. 315 (Hindu (j) Egerton v. Brownlow (1853) 4 H. L. Ca». 
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| A gift may be subject to a condition subsequent under seo. 31 and then the gift 
fails and property revests in the donor if the condition is not fulfilled (k). Such conditions 
are exemplified by the illustrations to sec. 31 of this Act and seo. 134 of the Succession 
Act, 1925. A gift to a daughter with a condition that no other heir but her issue should 
take has been construed as a gift with a condition subsequent of defeasance on the 
failure of issue living at the time of her death (l). A curious instance of such a condition 
was a gift to a relation, by a man sentenced to transportation for life, of hia land on con. 
dition that the land should be given back if he returned to his village (m). A condition 
of residence in a gift of a house is a valid condition su bsequent (n); but if the gift is absolute 
such a condition is invalid and cannotebe enforced (0). A condition subsequent is intended 
to put an end toa gift. Soif the condition subsequent is impossible or illegal or immoral, 
the condition is void under sec. 32 and the gift stands. So n gift to a mistress on condition 
of her continuing to live with the donor is a valid gift though the condition 
is void (p). 


Revocation under the first paragraph of this section depends upon the donor and the 
donee at the time of acceptance agreeing to a condition subsequent which puts an end to 
the gift. The condition must bo made at the time, for the donor cannot impose such a 
condition after the gift is absolute (q). The condition %o imposed must be one which is a 
valid condition subsequent and is not repugnant to the gift under secs. 10 and 11 of 
this Act. But even if t is invalid as a condition limiting the interest transferred, it may 
be valid as a personal covenant binding on the immediate parties (r). See note 
“ Restraint against alienation in a gift, under sec. 10. 5 


D 9 
Service Tenures.*-Service tenures are closely analogous to gifts with an implied 
condition of revocation. All Service tenures are resumable on a refusal to renger the” 
services (). But there is a distinction between the grant of a land burden with a 
condition of service and the grant of land as remuneration for an office. The leading case 
on this distinction is Forbes v. Meer Mohamed Tuquee (t) where the Privy Council said ;— 


“In every case the right to resume must depend in a great measure upon the nature 
of the particular tenure or the terms of the particular grant. . There is a clear 
distinction between the grant of an estate burden with a certain service, and the 
grant of an office the performance of whose duties is remunerated by the uso of certain 
land®@ . .... Assuming it to be a grant of the former kind their Lordships do not 
dispute that it might have been so expressed as to make the continued performance 
of the service a condition to the continuance of the tenure. But, in such a case, 
either the continued performance of,the service would be the whole motive to, and 
consideration for, the grant, or the instrument would, by express words, declare 

° that the service ceasing, the tenurè should determine.” 


There is again a further distinction as to the services to be rendered, which may be 
either personal or public. è 


1) A. N. tum Sarup v. Bela (1884) 6 All. 313, 11 l. A. 
44. 


(k) Somashekarrao v. K. S. Mishra (1944) A. N. (p) 
185. 


() Bhoobun Mohini v. urvish Chunder (1879) ty) Callector of Ituugiri v. Vyankatrav (1872) 8 
4 Cal. 


23, 5 1. A. 138. Seo also Sham Bom. H.C. (A. C.) 1; Ram Sarup v. Bela, 
Shivendar J. Janki Koer (1909) 36 Cal. supra; Hussain Khan v. Vuleri (1876) 
311, 36 I. A. 1, 1 1.C. 126. 9 Mad. A. C. 356. 
. Ayasami (1922) 43 Mad. Makund Prasad v. Rajrup Singh (1007) 4 
= 4.7. 340, 60 Lc: 673, (23) A. M. 67. N All. L. J. 7; Ma Yin Hu v. Ma Chit May 
5 v. Sasitara (1915) 22 Cal. (1029) 7 Rang. 300, 119 I.C. 787, (20) 
(n) AA aa tC 865 ; Bhoba v. Peary A. R. 226. 
Lali (1907) 24 Cal. 646 ; cf. ah (8) Hurrogobind Raha v. Ramrutno (1879) 4 Cal. 
v. Kadambmi (1926) 44 Cai. L. J. 1%, 67; Ansar Ali v. Grey (1905) 2 Cal. L. J. 
I.C. 685, (26) A.C, 1175. R 403. 


(0) Rukminibai C (1920) 4% n. () (1870) 14 W. R. 28, 32, 13 M. I. A. 488. 
$ s e. e 
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* The classification therefore is as follows 
A. Grants of land burdened with a condition of service either (1) personal, 
or (2) public. 
B. Grants of land as remuneration for service. 


e Grants of class A (1) are resumable not only if the performance of service is refused 
but also if the services are no longer required (2). 


Grants of class A (2) are resumable if the performance of service is refused—but 
they are not resumable if the services are no longer required (v). 


Grants of class B are really grants of an office of which the remuneration is the land. 
When the office is terminated, the lands can be resumed. If the office is hereditary the 
grantor can determine the office and resume the land when the services are no longer 
required (wf But if services are required and the office is hereditary, the grantor cannot 
resume the land and appoint another person to officiate (z). 


Revocable at pleasure—No gift.—A gift may be revocable by being subject to a 
condition subsequent; or it may be contingent so that there is no gift at all, unless a 
condition precedent is fulfilled. : But the condition cannot depend upon the will of the 
donor, for a gift revocable at pleasure is no gift at all. The same principle applies in the 
law of contracta, for a promise to pay what the promisor plezses is no promise at 
all {y); and when a party to be bound by the declaration of Éis will annexes to such 
declaration a condition that be will be bound when he wills it, he is not bound at all (z). 


Revocation by rescission.—As the donee muy not pmfit by his wrong, a gif. 
„may be revoked for coercion, fraud, misrepresentation ar undue influence in the same 
way ae a contract may be rescinded. But if the donor does not revoke, he cannot 
transfer his right to sue for revocation (a). But in oase of the donor’s death, 
the cause of action survives to his legal representatives (b). This is the effect of the 
general law enacted in seo. 306 of the Indian Succession Act 39 of 1925, and is also the 
law in England (c). 


Coercion as defined in sec. 15 of the Indian Contract Act is wider than in English law 
and need not proceed from the donee. It includes the committing or threatening to commit 
any act forbidden by the Indian Penal Code. The Madras High Court has hald that this 
includes a threat to commit suicide, and that a deed of release executed by a mother 
and son in consequence of the father’s threat to commit suicide is voidable for 
coercion (d). 


Fraud of the donor or his agent makes a gift voidable. But where the donor by reason 
of such fraud signs a deed | of gift believing it fo be an instrument of a different kind, the 
1888) 12 Bom. 80; ; 


| (1859) 4 Enna v. e w. Kenda, 
ra, supra. 


(u) nidi Rajaha v nme (1858) 4 ga (w) 


9191 7 H. I. A. 128; Sannivari v. 8 
77 Mad. a Mahadevi 


1 y re 
(1891) 14 Mad. Nada P 
Bud bu Das had (1800) 2² Cal. 1 7 Raje F, 


Visi l 4 ( 
Mad. A 183, J. ight. O. 281, (50) A 


Mookerjee Collector 
e iO ian (1866 1 V. I. 20, 10 MA. 
16; Forbes v cor Mahomed Tuguee 
ee ek RA 82, 18 M.I.A. 438; 
The Government 
dhak ag. phere 821; aas a Lalanund v 
1 18 Beg. 


un 
pate La Sop Wah Sa 2 
Sri Raja tl ig sri 
Moja 3 (1906) T Mad. 92. 83 


(2) Pramana v. eee supra, at p. 426. 
(y) Roberts v. Smith ae 4 H. & N. 815. 


z) * for India v. Arat hoon 

i 5 52 salad. 1. 178, 170 (per Muthuswami 
yyer, J 

sammat ae, 41 


o Baljan Singh y LO. 385 Fan 
(b) è Oh 


v. Ram Han (197E 
619, 62i. 88 I.C. Zar re T AT. 
The decision to the n Apea 
nissa v. Suraj Husain 9 5 840 A1. L. J. 814, 
152 I.C. ake 9 A.A. 507 is, it is sub- 


mitted 
(e) 464577 Sinner 38 Ch. D. 145, 187. 
Tyars v. ner (1887) 36 C L. T. 8 CA 
d hamma on a Mad. 88. 
. 40 I. kk ai 
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deed is a nullity and void ab initio b : 
; : y the rule of non est um v 
Mackinnon (e). Such a gift is void and need not | e ge . stated in Foster v. 


Not only fraud but even inn i i i 
Contract Act is a ground for 5 „ RR 
g 
The most usual ground for revocation is undue influence, as defined in seo. 18 of the 
Contract Aot. l The Court cannot prevent a man from making an improvident gift or 
disposing of his property in a way that no right-minded man would be disposed to do; 
and if he does so deliberately the Court cannot help him (A), for it is not the provinoe of 
the Court to decide upon what terms a man may dispose of his property (d). But the 
improvidence of the deed may afford an argument that the donor did not intend it (3). 
S when an improvident gift is made to a person, who is in a position to dominate the will 
of the donor, the presumption is that the gift was obtained by undue influence. Instances 
of such undue influence are a gift by a child to a parent (k); a cestui que trust to a 
trustee (J. a religious inferior to a religious superior (m); a patient to a physician (n) or a 
client to a solicitor (o). In Wright v. Carter (p) Cozens Hardy, L. J., said he was inclined 
to think that the only competent independent advice that should be given to a man who 
proposes to make a gift to his solicitor was to tell hixənot to do so. 


There is also a e class of casea in which the presumption of undue influenos is 
supported by the fact that the donors are pardanishin women (g). These women, live 
in a certain degree of seclusion and the Courts have thprefore thrown round them a cloak 
of protection. The donee must show that the transaction was a bona fide one and fully 
understood by her, and that the deed was explained to and understood by her (r). 
The test laid down is that the disposition made must be substantially understood, and 
must really be the mental act, as its execution is the physica] act, of the person wh8 makes 
it (a). 


” = aB 4 = 704. Hina and 5 (1902). 1 Ch. 765, 
) Baijnath Singh v. Mussamat Biraj (1923) 2 A. apamma v. Sitaramayya 
Pat. 52, 68 I. C. 383, (22) A. P. 514 j (1895) 5 Mad. L.J. 233. 


(g) Cf. Re Glubb, Bamfield v. Rogers (1900) 1 Ch. (p) (1903) 1 Ch. 27, 62 C.A., followed in Kamtnee 
354. ; Dasec v. Krishna Chandra (1912) 30 Cal. 
(h) Phillips v. Mullings (1871) 7 Ch. App. 244. 633, 16 I. C. 110. 
4) Dutton v. Thompson (1883) 23 Ch. D. 278 ( Soondur Koomaree v. Kishoree 
‘ 5 James v. Couchman (1885) 29 Ch. a 5 W.R. 240; Ram Pershad ee abl 


D. 212. Phoolputtee (1867) 7 W. R. 98; S ° 
(j) Dutton v. Thompson, supra; Hall v. Hall v. Talehmi (1870) 13 W.R. 3 F. G. rani 
(1878) 8 Ch. App. 430. Chunder v. Mussamat Bhuggobutty (1870 
h) Archer v. Hudson (1844) 7 Beav. 551; Lak- 13 M. I. A. 419; Delroos Banoo v. Lens 
shmt Doss v. Roop Laul (1907) 30 Ma f. 169 Syud Sagur (1876) 23 W. R. 453; 42 . 
F. B.; Lancashire Loans Lid. v. Black Ali v. Delroos (1878) 3 Cal. 8846 P.C.; 
(1934) K. B. 380. T. Sivithri v. M. Vasudevan (1861) 3 Mad 
, Œ) Hylton V. Hylton (1754) 2 Ves. Sen. 5479; 215; Mahomed Buksh v. i K 
Hatch v. Hatch (1804) 9 Ves. 202 ; Vaughton (198%) 15 Cal. 684, 15 LA. 81; Mariam 
v. Noble (1861) 30 Beav. 34; Phul Chand Bibi y. Sakina (1892) 14 All. 8; Deo Kuar 
v. u (1003) 25 All. 358; Raghunath v. Man Kuar (1805) 17 All. 1, 21 I. A. 148; 
v. Varjivandas (1906) 30 Bom. 578 and Khas Mehal V. Admin Ge 
Wajid Khan v. Ewaz li Khan (1801) Bengal (1900) 5 Cal. W. N. 506; amini 
18 Cal. 545, 18 I. A. 144 (both cases of Dasee v. Krishna Chandra, supra ; Kali 
a gift by a woman to a managing agent). Bakhsh v. Ram G (1914) 36 All. 81, 41 
(m) Huguenin v. Basele (1807) 14 Ves. 273 I. A. 23, 21 1.C. 98 1 v. at 
a widow to a ara ker), Alleard v. Singh 99 022) All, 525, 48 I.A. 875, 64 
inner (1887) 30 Oh. D. 145 (a novice to a a oot 13 A Cal 14 a Ruh v. 
lady superior of a convent); Morley v. ree re i Ss 2 5 N. 929, 110 
Loughnan (1893) 1 Ch. 736 (a feeble; nind- L.C. „ (28) A. PC. 303. 
ed person to a spiritual adviser); Mannu (r) Tacoordeen Tewarry v. Nawab Syed ah 
Singh v. [/madat Pande (1800) 12 All. Hossein Khan (1874) 21 W.R. $ 1 LA. 
528 (an oll man to a guru); Bai Mani- 102; Shambati Korri v. Jago Bibi §1902) 
s v. Na Calliandas (1891) 15 20 Cal. 740, 20 LA. 187: Sajjad, Husain 
ro vide V. 4 
m. 549 (gift to a fanily priest do p 39 1.4. 166, 16 LC. TS 5 


for expenses). 
; . 1881)8 C. B. D. 587 C. A. Faridunissa v. Mukhtar Ahmad” (1025) 47 
(n) Mitchell v Hampray ( ) (s) À 9 I. C Go 7200 


(0) Savery v. King (1856) 5 H.L. Cas. 627 U. 708, 52 LA. 342, 8 j 
Rhodes ; 252 A. PC. 904; Tara Kumari v. Chandra 
v, Bate (1966) 2 OF 679 GA. | © iauleskwar (1981) 54 Cal. LJ. 481, 
Willis v. Barron (1902) A-C. 271 4 68 I. A. 450, 134 16. 1076, (31) A.PO. 308. 
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But not only in the case of a pardanishin woman but in all cases where there is a pre- 
sumption of undue infyience the donee may rebut the presumption by evidence that the 


donor exercised a free and independent will (t) after a fair understanding of the whole 
matter (u); and the Court will consider whether the transaction was a righteous one, and 
whether the intention to make the gift originated with the donor (v), and whether the 
donor had the benefit of independent advice (w). 


justify cancellation, as when a husband made and the wife accepted a gift in ignorance of 


In some cases the absence of a power of revocation in the deed is a ciroumstance 
which indicates undue influence, but it is not conolusive (2). 


The period of limitation for the revocation of a gift on the ground of coercion, fraud, 
misrepresentation or undue influence is under Article 91 three years from the time when 
the facts entitling the plaintiff to revoke became known to him (y). In English law the 
right to revbke may be lost by laches and delay, but in India the right will not be lost by 
mere delay, for the donor is entitled to a period of limitation allowed by the statute. But 
the right to revoke will be lost if the donor ratifies the gift or by his conduct shows that 
he has elected to abandon his right to revoke (z) 


¢ 
Mistake.—Sec. 36 of the Specific Relief Act appears to assume that a contract may 
be rescinded for mistake and this assumption is by sec. 126 extended to gifts. But sec. 36 
of the Specific Relief Act is scarcely intelligible (a) ; for a contragf i is not voidable because 
of the mistake of one party, and if both parties are under a mistake as to an essential 
matter, the contract is void andgdoes not require rescission. If both parties are under 
a mistake as to a matter that is not essential the remely is not rescission but rectification. 
However, it is clear a gift cannot be revoked on account of the mistake of the donor alone. 
“So in g Madras case (b) the Collector was not allowed t6 revoke a grant made under 
a mistake as to the effect of certain departmental orders. But a mutual mistake will 


the fact that it would be subject to a covenant in the marriage settlement (c). 


ceremonies of the donor (e). 


l Other instances of unilateral mistakes that do not avoid a gift are a gift under the 
mistaken impression that the gift was necessary for the maintenance of the donee’s sons (d), 
or a gift under the mistaken belief that the donee was competent to perform the funeral 


But in both these cases the gift would be revoggble if made 


on a condition. A similar question arises in the case of gifts by will where a bequest 
is made to a person to whom a particular description is applied. If the gift is to the 
individual as persona designata, the mistake in description does not invalidate the 
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sa ooe 3 if the gift is on condition of that description being fulfilled or if 
sis as that the person named should take only in that character (o). In 

neon v. J oughin (A) the testator left his property to his wife Adelaide for life, and 
remainder to his step-daughter Sarah Ward. But Adelaide was not his wife, for she had 
concealed the fact that her former husband was alive, and for the same reason Sawmh 
Ward was not his step-daughter. The wife's fraud invalidated the gift to her, but the 
gift to Sarah Ward was effective in spite of the testator's mistake in describing her as 


| his step-daughter. 


No rev ocation aliunde.—A gift may be revocable on a condition subsequent 
not depending upon the will of the donor ; or it may be revocable on grounds which would 
justify rescission in the case of a contract. But it cannot be revoked for any other reason, 
for as already explained a gift revocable at pleasure is no gift at all. In Behari Lal Ghose 
v. Sindhubala Dasi (i) the Calcutta High Court said that the third paragraph in this 
section—‘ Save as aforesaid a gift cannot be revoked’'—was a legislative recognition 
of the doctrine enunciated by Lord Nottingham in Villers v. Beamont (j) :— 

“If a man willimprovidently bind himself up by a voluntary deed, and not 
reserve a liberty to himsel by a power of revocation, this Court will not loose the 
fetters he hath put upon himself, but he must ie down under his own folly : for 
if you would welieve in such a case, you must consequently establish this 
proposition, viz., that a man can make no voluntary disposition of his estate, but 
by his will only, which would be absurd. 

The Calcutta High Court in the case last cited decided that the heir of the donor 
of an occupancy holding could not revoke the gift on the ground that the holding was not 
transferable, Agai in Re Anðaji Keshav Tambe (k) it was held that Government coulde 
not by proclamation in 1851 withdraw rights to trees, which had been granted by a 
proclamation of 1824. And in Rajaram v. Ganesh (l) it was held that after a gift of a 
vritti was complete, the donor could not revoke it by his will. 


Incomplete gift.—The rule that a gift cannot be revoked except on the grounds @ 


mentioned in sec. 126 does not apply to an incomplete gift. Au incomplete gift can be 
revoked at any time (m). The Kangoon High Court has held that when a donee is in 
possession under a gift incomplete for want of a registered deed, the donor may be estopped 
from denying the donee’s title (n). Under the recent decisions of the Privy Council the 
gift is effective but cannot be enforced until the deed is registered (o). 


Schloss v. Stiebel (1833) 6 Sim. 1 (flance adupted by widow); Surendro Keshub 
i described as wife) Hill v. Crook RTH) Roy v. Doorga Soondery (1802) 19 Cal. 
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A cheque is an order to the donor’s bankers which ia revoked by the donor's death; 
but it is not revoked Hy the donor's death.if it was presented in the donor’s lifetime and 
funds were appropriated by the bankers to meet it (p). 


Bona fide purchaser.— The right of revocation, like the right of rescission in a 
vofitract, cannot be exercised against a bona fide purchaser for value without notice 80 as 
to prejudice righta honestly acquired in the belief that the apparent ownership was the 
real ownership (g). But it may be enforced against a volunteer or an innocent person 
claiming under the donee (r). 

127. Where a gift is in the form of a single transfer 
to the same person of several things of 
k which one is, and the others are nof, 
burdened by an obligation, the donee can take nothing by 
the gift unless he accepts it fully. 


Where a gift is in the form of twe or more separate and 
independent transfers to the same person of several things, 
the donee is at liberty to accept one of them and refuse the 
others, although the former may be beneficifl and the latter 
onerous. c 


A donee not competent to contract and accepting 

| property burdened By any obligation is 

quiifel pern. dse not bound by his acceptance. But if 

after becoming competent to contract 

and being aware of the obligation, he retains the property 
given, he becomes so bound. oF 


Onerous gift. 


Ilustrations. 


. 

(a) A has shares in X, a prosperous joint-stock company, and also shares in I, a 

joint-stock company in difficulties. Heavy calls are expected in respect of the shares 

in X. 4 gives B all his shares in joint-stock companies. B refuses to accept the shares 
in Y. He cannot take the shares in X. 


(b) A having a lease for a term of years of a house at a rent which he and his 
representatives are bound to pay during the term, and which is more than the house can 
be let for, gives to B the lease, and also, as a separate and independent transaction, a 
sum & money. B refuses to accept the lease. He does not by his refusal forfeit the 
money. . - 


The first paragraphgof this section corresponds to seo. 122 of the Indian Succes- 
sion Act, 1925, which refers to gifts by will. The first illustration is adapted from the 
» case of Moffett v. Bates (a). The second paragraph corresponds to sec. 123 of the Indian 
Suocession Act, 1925, and the second illustration is taken from the case of 
Warren v. Rudall. Ex parte Godfrey (t). In the first case there is one gift of several 
properties and the donee must take all or none. In the second case there are separate 


(P) Ta v. Geithedd (1854) Kay 658: Re Ali Miji v. Det AK Sheik (1088) 175 LC: 
33 ov i Ma v. Brunton 9288 ) gue G Wel (1.807) 14 Ves. 278, 289 
i ` 7 Y, . ‘Oy ore 
L.R. 6 Eq. 278. op (18 7) 3 Sm. & G. 468. 
% Trevelyan v. Wàite (1859) 1 Beav. 588; ( (1860) 1 John & H. 1. 
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| || 
= to the agree and he may accept those that are beneficial and reject those that 
onerous... The gifts may be distinct although they are included in the same 


words of gift, and it is a question of the intenti 
taken together or not (u). 6 intention of the donor whether they are to be 


= e 8 
Pen rule as to onerous gifts in the first paragraph is analogous to the rule of election 
un r sec. 35. Under that section if an instrument confersa benefit and at the same 
time purports to deprive the beneficiary of other property, the beneficiary cannot take 


the benefit without surrendering the property, for it is enid that he must either take 
under the instrument or against it (d. 


2 A minor though not competent to contract may be a doneo, but on attaining majority 
he has the right to repudiate the gift. If he retains the property after attaining majority, 
he is estopped from repudiating. The principle is the same as that applied in the case 
of minor partners by sec. 248 of the Contract Act, now replaced by sco, 30 of the Indian 
Partnership Act, 1932. In the case of a partnership the estoppel arises from omission to 
repudiate within a reasonable time. In the case of a gift the eatoppel arises from tho 

retention of the property, and no doubt a reasonable time would be allowed for repudia- 
tion. Similarly when a minor has been made a sharcholder in a joint-stock company be 
cannot repudiate his lsolding in the company, if he has drawn dividends after attaining 
majority (w). But during minority the gift is complete, so that if the donee dies & minor 
his heir takes (æ). zs 
128. Subject to the provisions of section 127, where 
3 e e 
a gift consists of the donor’s whole property, 
the donee is personally liable for a the 
debts due by and liabilities of the donor at the time of the gift 


to the extent of the property comprised therein. 


Universal donee. 


Amendment.—The words and liabilities of’’ were inserted by the Amending A020 
of 1929. The Special Committee observe that the effeot of the amendment is to make 
. the scope of the section clear, for a universal donee should be liable to the extent of the 
property in his hands not only for the debts of the donor but also for his other 
lia bilities. 


Universal donee.—A universal donee is unknown to English law acoording to 
which there is no universal succession except in the case of death or bankruptey. But 
jn Hindu law this would occur when aman retires from the world and becomes an 
ascetic. : 


A gift of the whole estate of the donor would in most cases be impeachable as to 
land as a fraudulent transfer under sec. 53. * 


But this section is exqusive of sec. 53 and rests on the same principle as the first 
paragraph of seo. 127, Qui sensit commodum debet ei sentsre onus. ‘The donee accepting 
the whole property becomes liable for the debts and other liabilities of the donor. | 
Similarly when a Hindu widow {ransfers the whole of her estate in favour of the next 
reversioner the donee is Hable for her maintenance (y) A executed a promissory note in 

eo. 


a ga gp Na a a ada TA Were. ; h 
een 
7 Guthrie v. Walrond 22 Ch. D. 573. Consoles Ltd. (1888) 58 L. T. O82, London 
ai * 8 18740 U. R. 7 H. L. 53; | North Western aea) tay Oo. v. M Michael 
Whistior wo W (1794) 2 Ves. 367; | (1651) 20 L.J. Bx. B. 
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0 Pamibhoy 81, 2 Lc ank of Inte shee d Narbadabai v. Mahade Narayan (1881) 5 
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Ss. favour of B and subject to the payment of the amount due thereunder made a gift of 
128, 129 bis entire property in“favour of C. It was held that C could not retain the benefit, at 
d the same time repudiate the burden (z). In another case a reversioner in whose favour 
a Hindu female taking a woman's interest relinquished the property was held liable for 
her debts (a). 
When a universal donee sued to redeem a mortgagee of the donor, the mortgagee 
was allowed to tack a simple contract debt of the donor on to,the mortgage debt (b). The 
position of the universal legatee and the universal donee is practically the same. In 
the case of a universal donee, it was necessary to provide for his liability under sec. 128, 
as otherwise, in case of personal liabilities, the donor being still alive, the donee would 


escape such liabilities (c). á 


Subjeet to the provisions of sec. 127.—If the universal donee were a minor, he 
would be under no liability unless he retained the property after attaining majority. 


Ifany portion of the donor’s property, whether moveable or immoveable, is excluded 
from the gift, the donee is not a universal donee and the creditor is not entitled to the 
benefit of this section (d). But in a case in which a lif) interest in part of the property 
‘was reserved to the donor, the dorfze was held to be a universal donee (e). So also where 

the part retained by a donor is insignificant and is for his own maintenance, the donee is 
nevertheless a universal donee (f). P 


129. Nothing in fais Chapter relates to gifts of moveable 

ving of donations mon Property made uf contefnplation of death, 

t ausa ind Muhammadan or shall be deemed “to affect any rule of 
Muhammadan law. * * * =F * 


Amendment.—Before the Amending Act 20 of 1929 the second clause of the 
section was or shall be deemed to affect any rule of Mahomedan law, or, save as provided 
| 1 seo. 123, any rule of Hindu or Buddhist law.“ 


J The reference to Buddhist law has been omitted as it was considered that the chapter 
was consistent with Buddhist law. In a case decided before the amendment it was held 
that the reference to sec. 123 had the effect of abrogating the rule of Buddhist law if 
there was one, that delivery of possession is essential to the validity of a gift (9). 


Nothing in this chapter applies to Mahomedan gifts (A). 


Section 123 was extended to the Pegu District in Burma but sec. 129 was not 
extended. The Privy Council held that the ‘omission to extend sec. 129 had not the 
effect of making sec. 123 operate to abrogate any rule of Mahomedan law. Seo, 123 
required Mahomedan gifts of immoveable property in the Pegu District to be effected 
by deed registered and attested, and it superimposed this requirement on the existing 
Mahomedan law requiring delivery of possession. Therefore in the Pegu District a Maho- 
medan gift of immoveable property must be effected both, by registered deed and by 
delivery of possession (ig The question was fully considered by the Full Bench of the 


(8) Ram Sarup v. Shiv Dayal (1940) 190 I. C. (e) „ Shahzad Si N 44.4406 Gopal a 140 


Sudha ayen e. Bhujendra Nath (1937) A.C. f) B no v. (Balea, (044) A.N 
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u Jali v. E Bañal Singh (1045) A.A, 485. andawun v. 0 Sandie’ (1924) 2 
JM (1980) Rang. 181, 88 155 „225 €20 A. EER 
AI ola. 09 123 „1.0. 824 C80) A.A. (M) Musa Miya Bur (1928) 62, Bom. 
nd 316, 321, 58 TA 171, 109 .. a 250 4. 


Anrudh 
(109b) 60 All 818, 110 Le. 114, (°28) A.A. e PC. 108. 

; Brij Raj Kuar v. Ram Day al A 0770 (a Ma Mi v. ` Kallander Ammal es Bane 
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Rangoon High Court and the Court eume to the conclusion that in places where the rules 
of the Mahomedan Law are not applicable to gifts as between Mahomedans as law 
by legislative enactment, such as the Civil Courts Act or the Burma Lawa Aot, there 
is no provision in the Transfer of Property Act which can be affected by any rule of 
the Mahomedan Law. In such cases a deed of gift by a Mahomedan to a Mahomedan 
must be effected in the manner prescribed by acc. 123 (j). But it would be otherwise if 
the question arises in a Court of a place where the Burma Laws Act section 13(2) applies, 
e. g., Rangoon (k). 


(j) Ma Asha v. B. K. Haldar (1936) 14 Rayu. () Rahmat Bihi v. Muu Po Kin (1030) 16 
439, 164 1.C. 984, (1936) A.. 430 (F. B.) Rang. 180. 
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z CHAPTER VIII. 
Or TRANSFERS OF ACTIONABLE CLAIMS. 
5. T30 130. (1) The transfer of an actionable claim whether 


with or without consideration shall be effected 
cm. of actionable only by the execution of an instrument 

in writing signed by the transferor or his 
duly authorised agent, * shall be complete and effee- 
tual upon the execution of such instrument, and thereupon 
all the rights and remedies of the transferor, whether by way 
of damages or otherwise, shall vest in the transferee, whether 
such notice of the transfer as is hereinafter provided be given 
or not : i e 


Provided that every dealing with the debt or other action- 

able claim by the debtor or other pern from or against 
whom the transferor would, but for such instrument of transfer 
as aforesaid, have béen entitled to recover or enforce such debt 
or other actionable claim, shall (save where the debtor or other 
person is a party to the transfer or has received express notice 
thereof as hereinafter provided) be valid as against such transfer. 


(2) The transferee of an actionable claim may, upon 
the execution of such instrument of transfer as aforesaid, 
sue or institute proceedings for the same in his own name 
without obtaining the transferor’s consent to such suit or 
proceedings, and without making him a party theréto. 


Exception.—Nothing in this section applies to the transfer 
of a marine or fire policy of insurance or affects the provisions. 
of section 38 of the Insurance Act, 1938. | 


* Illustrations. 

(i) A owes money to B, who transfers the debt to C. B then demands the debt 
fom A, who, not having received notice of the transfer, as prescribed in section 131. 
pays B. The payment is valid, and C cannot sue A for the debt. 

(ii) 4 effects a policy on his own life with an Insurance Company and assigns it 
to a Bank for securing the payment of an existing or,futufe debt. If A dies, the Bank 
is entitled to receive the amount of the policy and to sue on it without the concurrence 
of A's executor, subject to the proviso in sub-section (1) of section 130 and to the 


provisions of seotioak 192. ° 
Amendment.—Section 130 when first enacted was a definition of actionable claims. 
That definition was :— ö . i 


“A claim which the Civil Courts recognise as affording grounds for relief is action able 
whether a suit for its enfortement is gr fs not ectualfy pending or likely to become 
necessa . „ 
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The transfer of an actionable claim was the subject of the former sec. 131. That : 


section was :— 8 


No transfer of any debt or any beneficial interest in moveablo property shall have 
any operation against the debtor or against the person in whom th e property is 
vested, until express notice of the transfer is given to him, unless he is a party to 
or otherwise aware of such transfer; and every dealing by such debtor or person, 
not being a party to or otherwise aware of, and not having received express notice 
of, a transfer, with the debt or property shall be valid as against such transfer. 


Illustration. 


ə A owes money to B, who transfers the debt to C. B then demands the debt from 


2A, who, having no notice of tho transfer, pays B. Tho payment is valid, and 
O cannot sue A for the debt.“ z 


The Chapter was remodelled and the sections were altered and rearranged by Act 
2 of 1900. The definition of actionable claim was transferred to 800. 3 and 800. 131 
became seo. 130. That section was substantially the same as the present one. The words 
““ notwithstanding anything contained in sec. 123 ™ wero inserted by Act 38 of 1025 in 
consequence of representation made by Insurance Companies that it was a hardship that 
a gift of a life policy could only be made by a rogistered instrument under soo. 123. 
These words have been omitted by Act 20 of 1929 in view of the insertion of the words, 
““ whether with or without consideration.” e 


Actionable claims. English faw moveable property was said to be either in 
possession and enjoymenf and therefore a chose in possession ; or out of possession, but 
realizable by action, and therefore a chose in action. A choso in action is in English la® a 
term used to describe all personal rights of property which can only be claimed or enforced 
byeaction and not by physical possession. In Colonial Bank v. Whinney (1) tho Court 
pointed out that the term was used in different ways to include not only the right to 
obtain something notin possession or enjoyment but also certain classes of incorporeal 
personal property. It is also used to denote a document evidencing a right or title 
Accordingly choses in action included debts, benefits of contract, damages for breach 
of contract or tor „also stock, shares and debentures and oven such incorporeal rights 
as patents, copyrights and trademarks. 


The former definition of actionable claims was a good working definition of the 
English term choses in action in tho widest acepptation of the torm but it led to several 
b 

difficulties. 


In the first place although there woro many conflicting sdecisions as to whether a 
mortgage debt was immoveable or moveable property, it was generally agreed that the 
transfer of a mortgage debt was an assignment of an actionable claim (m) in spite of 
the powerful dissenting judgment of Prinsep, J., in M uchiram Barik v. Ishan oe 
Chuckerbutty (n). Now under the repealed sec. 135 an assignee of an actionable claim 
could not recover from the debibr more than what he had ee fog the pari eee a 

| houg! itv paksed with the debt under sec. 8, yet the assignee of the mord. 
TT E recover the whole balance due on the mortgage at tho time 
of the assignment. This is entirely ingonsistent with the principle thet a sapak ga A an 
interest ig land. Rankin, C. J., in Imperial Bank of India v. Bengal National Bank (o) 
m: am e: 


ESk Tg pas ga aba aaa aaa 
t | D, 261 A ram Barik v. Ishan Chunder . 
5 8 Penkgtarama (1887) 10 Mad. | (1894) 21 Cal. 568 LF. B.]; Hakign-wn- 
. amd v. Subramanya (1888 ; 469021 narain (1801) 13 All. 102. 

Gesch 12 Ce, 0 s MA in fn J p (A asah) 58 Cal. 158, 181 LC. 689, (31) A.C. 
. anakan issa (1886) 13 Cal. 297 ; Muehi- 223. „ 


— 
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S. 190 said that if a mortgage debt could be assigned as an actionable claim the provisions of 
secs. 54 and 59 which require a transfer of immoveable property by sale or mortgageto be 
by registered instrument would be defeated, for the assignment of the actionable claim 
would by virtue of sec. 8 draw the security after it. Again sec. 132 would give the 

¢ mortgagor the right to set up against the mortgagee’s transferee an equity of which he 
may have had no notice. In English law although a mortgage debt is a chose in 
action yet it is well settled that the assignee of a mortgage debt is in a much stronger 
position than the assignee of an unsecured debt. Stirling, L. J., in his judgment in 
Taylor v. London & County Banking Co. (p) said :— 
u 


Although a mortgage debt is a chose in action, yet, where the subject of the 
security is land, the mortgagee is treated as having an ‘interest in land,” and 
priorities are governed by the rules applicable to interests in land, and not by the 
rules which apply to interests in personalty.“ 


The reason is thus stated by Sir Williams Grant in Jones v. Gibbons (9)— A 
mortgage consists partly of the estate in the land, partly of the debt. So far 
as it conveys the estate, the assignment is Absolute and complete the moment it 
is made according to tue forms of law. Undoubtedly it is not necessary to give 
notice to the mortgagor, that the mortgage has been assigned, in order to make 

« it valid and effeotual. The estate being absolute at k. w, the debtor has no means 


' of redeeming it but by paying the money. Therefore he, who has the estate, 
has in effect the debt; as the estate can never be taken from him except by 
payment of the debt.” | 5 


1 But under the old sec. 131 there was no transfer of the mortgage debt until express 
notice of the transfer had been given to the mortgagor. This also was inconsistent with 
the transfer being a transfer of an interest in land. i 


Again the old definition was wide enough to include a mere right of suit. “Thus the 
following were held to be actionable claims : the right of a minor on attaining majority 
to set aside a lease of his share of the family property (r); the right to obtain by partition 
a plot of land (4); and the right of a usufructuary mortgagee, who had not been 
given possession to sue for the mortgage money (t). Š 


Lastly the section had to be construed as limited to cases where the cause of action 
had accrued before the assignment (u). This was to escape from the old seo. 135 under 
which the purchaser of an actionable çlaim was discharged by payment not of the 
amount of the claim but of the price he had paid and the expenses of the 
sale. : ° š 

All these difficulties nave been removed by the amended definition. Debts secured 
FA a mortgage of immoveable property or by a pledge of moveable property are excluded 

rom the definition. These are now transfers not of claims to property but of the pro- 
perty itself. All claims under contract are excluded except claims to the payment of 
a liquidated sum ofgnoney, or debt, or price. That a right to sue for damages is not an 
actionable claim is also stressed by the amendment made ih sec. 6 (e) to the effect that 
a mere right to sue cannot be transferred (v). On the other hand the definition has been 
extended so as to include such equitable choses iif action as debts or beneficial interests 
in moveable property whether existent, accruing, conditional or contingent. è 


(p) (1901) 2 Ch. 281, 254. (t) Rant v. Ajudhia Prasg (1694) 16 All. 315. 

All. 205 

(a? (1804) 9 Ves. 407, 410. (u) Sm yÉ Armai mila Anas Fnk amanis 
(r) Rajanikanth v. Hari Mohan (1886) 12 Cal. |, Ohetti (4007) 80 Mad. 235. 

470. s (r) Abu Mahomed v. S. C. Chunder (1909) 36 


(e) Rudra Pergach v. Krishna (1890) 14 Cal. 241. Cal, 345, 1 I. C. 827. 
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Actionable claims therefore include clai l A 
grounds for relief either— aims recognised by the Courts as affording 


(1) as to unsecured debts or . 


(2) as to beneficial interests in moveable property not in possession, actual or 
constructive—whether present or future, conditional or contingent. 


Civil Court.—A suit by a co-sharer to recover his share of the profits from a lame 
bardar in the province of Agra and Oudh is cognizable by a Revenue Court and not by a 
Civil Court—Agra Tenancy Act, 1926, s? 230 and Schedule IV- Such a claim by a o0» 
qharer is therefore not within the definition of actionable claim (w). 


B 

Debt.—A debt is an obligation to pay a liquidated or certain sum of money). A 
Mahomedan widow’s claim for unpaid dower is an actionable claim (y). A debt 
may be present or future. If it is present it is existent or now due and owing. If 
it is future it is existent but accruing or payable in tho future. The distinction between 
present and future debts is made in the case of Subramanian v. Arunachalam (z) where 
the phrase now due, owing or payable ° was held to excjude debts accruing after the 
date of the deed. Both present and future debts are existing debts, and can be attached, 
and are actionable claims. In order to be an accruing debt there must be a presont debt, 


although it may be payable iÀ the future. It hasaccordingly been held that sums paid into, 


the bank to the credit of the judgment-debtor after the ser q of the garnishee summons 
on the bank was not accruing debt from the Bank to tho judgment-debtor and was not 
bound in the hands of the garnishee Bank by the servico of the garnishee summons (a). 
Conditional or contingent debts caimot be attached, but under the present definition they 
too are actionable claims. Instances of contingent debts are the price payable by a 
purchaser of immoveable property before the execution of the conveyanco (b), or a mainten- 
ante allowance payable at a future date (c), or future rents (d). Or annuities payable 
under a deed of Waqf (e); or an amount due under a policy of insurance (f). A judgment 
debt or decree is not an actionable claim, for no action is necessary to realize it. It has 
already been the subject of an action and is secured by the decree (9). Arrears 
of rent constitute a debt or actionable claim (h), but a claim to mesne profits 
is not a claim tg any debt but is a mere right to sue which cannot be assigned (i), 
for mesne profits are unliquidated damages (j). As to the distinotion between 
a debt or actionable claim and a mere right to sue, which cannot be trans- 
ferred, see note under sec. 6 (e) Mere right to sue distinguished from actionable claim.” 
U 


— —.— mangap anna UN — —— 
"m: ee veren —— — eane: 
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Debt secured by a mortgage.—Although a mortgage debt is not an actionable 
claim, yet in the dase of Imperial Bank of India v. Bengal National Bank (V the Privy 
Count held that an unregistered assignment of a mortgage debt might be treated as an 
assignment of the debt dissociated from the security. The debt divorced from the secu- 
rity was not an actionable olaim ; but their Lordships said that it was a species of pro- 
perty for the transfer of which, no specific provision is made in the Act, so that the assignee 
has to sue in the name of the assignor. This was the procedure as to choses in action in 
England before the Judicature Acts. x 


~ Debt secured by a charge.—See note ynder the same heading under section 8. 


Beneficial interest in moveable property.—The property must not, be in 
possessipn actual or constructive, for such possession is ownership. Thus a right to 
recover elephants trapped on the owner's land isa right of ownership in the elephants 
and not an actionable claim (1). In Jaffer Meher Ali v. Budge Budge Jute Mills (m) the 
right to claim the benefit of a contract, or the right on certain conditions to oall for 
delivery of goods mentioned in the contract, was held to constitute a beneficial interest 
in moveable property conditional or contingent within the meaning of the definition of 
actionable claim and as suck assignable. The assignability of such a contract was said 
by Sale, J., to be subject to two conditions: (1) that the benefit sought to be assigned 
was not coupled with any liability, and (2) that the contrat was not induced by any 


* personal considerations—See note infra “ Assignment of contracts.“ A partner’s right 


to sue for an account of ‘a dissolved partnership is in actionable claim, being a 
beneficial interest in moveable property not in possession (n). The right to recover the 
insurance money on the death of the assured person er on the expiry of the endowment 
period is an actionable claim (o). A right to recover back the purchase money on the sale 
being set aside is an actionable claim (p). So also is the right to recover money left in the 
hands of a vendee (). 4 « 


Tens fer of actionable clalms.— This section of the Act, as observed by 
Rankin, J., in a Calcutta case (r) contains a very special scheme which has some of the 
features both of the English Common Law and of Equity.. 


In Common law choses in action were not assignable, but the King could grant or 
receive a chose in action, and if the King granted an annuity, the grantee could bring an 
action in his own name; and certain choses in action became assignable by custom 
and by statute, e. g., bills of exchange, promissory notes and policies of life and marine 
insurance. ° 


Equity, however, from early times recognised the assignment of choses Baon: on 
the principle that equity considers that as done which ought to be done. In Rodick v. 
Gandeli (8) Lord Truro said :— 


An agreement between a debtor and a creditor that the debt owing shall be paid 
out of a specific fund coming to the debtor, or an order given by a debtor to his 
creditor upop a person owing money or holding finds belonging to the giver of the 

r.. a i a a eae 


— . — 


(k) G0 37 ya f a a 59 Cal. 377, 184 1.C. 651, 2382, 39 Bom. L. R. 493, 170 I. C. 8 0. = 
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Ram Ratan- (1938) „A. L. J. 853, 
(m) (1908) 33 Cal. 702, followed in Hunsraj v. (9) aN 5 (isa) Aner aa 


907) 9 Bom. Lr 


l Miller 
n) Thawardas Jethanand v. Seth Vishindas (T) Messrs. Sadasook Ramprotap v. Negra) . C 
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185; eg. M r A.B. 12 Beav. 825. 


= | 


“le 
4 | | 
, | TRANSFER OF ACTIONABLE CLAIMS. ` 771 
order, directing such person to pay such funds to the oregitor, will oreate a 


valid equitable charge upon such funds; in other words, will operate as an 
equitable assignment of the debts or fund to which the order refers. 


Thus in equity debts were assignable, and also contingent interests and future 4 


property when the assignment was for valuable consideration. 


Choses in action have been classed according to the procedure adopted for reducing 
them into possession. Legal choses in action were those enforceable by action at law 
such as promissory notes, bills of exchange or policies of insurance (t). Equitable choses 
in action, sometimes called choses in equity, were enforced by action in equity, €g. 5 
éeneficial interest in a partnership (u) or an interest in trust fund (v). 


The remedy of the assignee was imperfect. At law he had to sue in the naise of the 
assignor on giving him an indemnity against costs. In equity he could sue in his own 
name, but there had to be consideration for the assignment, and the assignee could not sue 
the debtor in equity, but had to sue in law in the name of the assignor, unless the assignor 
had refused to allow the assignee to sue in his name (w). Moreover the aasignec could 
not give a valid discharge, unless expressly empowered to do so by the assignment. 


Section 25 (6) of the Judicature Act, 1873, (36 and 37 Vict., c. 66) now substantially 
re-enacted in sec. 136 of the Law of Property Act, 1925, was dosigned to simplify the 
remedy of the assignee and to protect the debtor. See. 25 (6) of the Judicature Aot,’ 
1873, commenced as follows :— 9 


““ Any absolute assignmpAt, by writing under the hand of the assignor (not purporting 
to be by way of sharge only) of any debt or other legal chose in action, of which 
express notice in writing shall have been given to the debtor, trustee, or other 
person from whom the assignor would have been entitled to receive or claim 

„ auch debt or chose in action, shall be, and be deemed to have beon effectual in 
law (subject to all equities which would have been entitled to priority over the 
rights of the assignee if thie Act had not passed) to pass and transfer She legal 
right to such debt or chose in action from the date of such notice, and all legal 
and other remedies for the same, and the power to give a good discharge for the 
same, without the concurrence of the aasignor.”’ 


This sub-section refers to notice to a trustee, and it is therefore clear that it is not 
limited to legal choses in action properly so called but includes choses in action assignable 
in equity; and in Torkington v. Magee (z Channell, J., said—-“ I think the words ‘debt 
og other legal chose in action’ mean ‘debt or right which the common law looks on as not 
assignable by reason of its being a chose in ation, but which a Court of Equity deals 
with as being assignable’.”’ Again in Walker v. Bradford Ol? Bank (y) the section was 
applied to the assignment of a future debt. But otherwise the scope of the sub-seotion 


is limited in several ways. For— | 4 
(a) It is purely a matter of procedure. It does not create new rights but only 
affords a new method of enforcing old rights (a) A ee 1 
b) It is restricted to absolute assigaments in writing not purporting y 
(b) of sina It does not apply to conditional assignments, which leave the debtor 
in doubt as to who his creditar is. 


(c) dt does not ‘exclude the procedure of equitable assignment nor the recognition 


of assignments by Way of charge in equity. 
— (1902) ¢ 
(e) Chowne v. Bayliss (1862) 31 Beav. 351. | (z) (1902) 2 K. B. 427, 430. 
( .. Re Bainbridge, Ez parte Fletcher, 70° e % (1885) 12 Q. B. D. 611. 
py. nd. v. Messenger (1838) 9 Sim. 827, © is) Ibid b» 
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Thus after the Judicature Aot assignments of choses in action in England are either 
statutory under sec. 25 (6) of the Act or equitable. 
A Statutory assignment— 
€ (1) must be an absolute assignment, 
(2) must be in writing, 
(3) takes effect from date of notice to the debtor, - 


(4) enables the assignee to sue in his own name and to give a valid discharge. 
An equitable assignment— : 
(1) may be an assignment by way of charge, 4 : 


(£) need not be in writing, 
(3) takes effect as between the assignor and the assignee from the date of the 
assignment, notice being necessary only to bind the debtor, 
(4) must be made for value and the assignee cannot give a valid discharge unless 
expressly empowered by the assignment? 
The section of the Transfer of Property Act has some of the features of the statutory 
and some of the equitable modes of assignment. It resemb|fs the equitable assignment 
ein that it applies to assignments by way of charge as well as to absolute assignments and: 
takes effect as between the asggnor and the assignee from the date of the assignment. On 
the other hand it resembles a statutory assignment in that it must be in writing and 
that it enables the assignee to sue in his own name and to gfve a valid discharge. 
6. 


Assignment of debts.—As an actionable claim includes future debts there can 
be a valid assignment of a future debt, e.g., of salary to become due (a), or of future 
book debts (b), or of future rents (c). The law is not settled in England whether an 


assignment of part of a debt is within the statute. Darling, J., in a case (d), which was. 


reversed: upon another ground, held that an ascertained part of an existing debt could 
be assigned. But Bray, J., in another case held that it could not (e), and in the more 
recent case of In re Steel Wing Co., Lid. (J) an assignment of part of a debt was held not to 
be within the statute so as to pass the legal right but that it constituted the assignee a 
creditor of the debtor in equity. This has been followed in a recent Madras case (g), but 
in an earlier case (hk) the same Court held that a part of a debt could not be assigned, and 
now that the Legislature has abolished partial subrogation, this would seem to be correct. 
The Calcutta High Court followed the earlier Madras case and held that a part of a debt 
could not be assigned (4). The question was recently considered by the Patna High 
Court (J). After a review of the English authorities it was said that though the ‘point 
was not finally settled in England the weight of authority in that country was that assign- 
ment of a part of a debt did not pass the legal right to that portion of the debt under sec. 
#5(6) of the Judicature Act but operated in equity to constitute the assignee a creditor 
of the debtor. In India the position was different. It followed from the definition of 
an actionable claim that a claim to a debt which could not be enforced by action, e.g.» 
when it was barred by limitation was not property and the same limitation must apply 
to a part of a debt which could not be sued upon under 0.2, r.2, C. P. C. Therefore 


a) Jones v. Humphreys (1902) 1 K. B. 10. amier v. S ian (1920) 52 Mad. 
a e ka m Rajan 116 I.C. 827, (28) ers 1201. 


uka Cas. 828. i minnie a (h) Doraiswami Mudaliar v. reg TC. 

(c) Knill v. Prowse (1884) 33. W. R. 163. N TA Oe ee Mad. L.J. 482, 87 I. C. 

Skifiper and Tucker v. Holloway and Howard i ooul shil v. Gambhirmal Pandy 

(e) Forster v. Baker (1910) 2 K.B. 886. ; 5 N 3 812 h v. Kesho Lal (1080) 18 Pat. 539, 
T a o 195 LO 514, (1940) 14: 170. 


(f), (1921) 1 Op. 840, 
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although the Transfer of Property Act did not make any distinction between whole debt 


and part of a debt and both might be transferred but the transferee micht find that what 
had been transferred to him was not an actionable olai I b 
a case of a separate and distinct debt an 85 b may be noted thet J was 
„C To aa © 4 80 the above observations of the learned J udges 
the Patna case and held that i t : ae High ande bas, however, dissented from 
nabi aie O & par assignment of a debt is valid in law and an action can 
y the transferee provided he makes the transferor and any other 
transferee who may be concerned parties tothe suit and that 0.2,r.2, C.P.C., has no bearing 
on the question (k). It may be mentioned that although a decree is not an actionable 
claim, it has been held that thero cannot Ve transfer of part of a decree (2). 
8 
Awignment of contracts.—The benefit of a contract can be assigned but not the 
burden, for the promisor cannot shift the burden of his obligation without a névation. 
If the contract has been broken nothing is loft but a right to sue for damages, which 
cannot be assigned—sec. 6 (e)—although a difforence due on cross contracts in which 
delivery was not to be given or taken has boon held to bo a debt or actionable claim (m). 
But if the contract has been executed, the promisor having discharged the burden, may 
assign the benefit. If the contract is still executory, the assjgnment involves a delegation 
of performance to the assignee and hence it is said that contracts involving spocial porsonal 
qualifications are not assighable (n). The Calcutta High Court in Jaffer Meher Ali 
v. Budge Budge Jute Mills do. (o), and the Bombay High Court in Huneraj Morarji v. 
Nathoo Gangaram (p), held that the interest of a buyer of ggods in a contract for forward 
delivery can be assigned as an gotionablq claim. In the formor case Salo, J., said—“ The 
rule as regards the assignability of contracts in this country is that the benefit of a oon - 
tract for the purchase of goods asdistinguished from the liability thereunder may be 
assigned, understanding by tho term. benefit the benoficial right or interest of a party 
under the contract and the right to sue to recover the benefits created thereby. This 
rulé is however subject to two qualifications : first, that the benofit sought to be assigned 
is not coupled with any liability or obligation that the assignor is bound to fulfil, and next 
that the contract is not one which has been induced by personal qualifications or con- 
siderations as regards the parties to it.” In an earlier case (g), the Bombay High Court 
held that in a contract for future delivery of goods sold neither the buyer nor the seller 
could assign thegcontract, but that case was decidod before the Transfer of Property 
Act was applied to Bombay. The right to call for payment of goods delivered would 
be a mere right of suit and therefore under sec. 6 (e) not transferable. 


The benefit of a contract giving an option to purchase land may be assignable (r) 
or ft may be personal to the party to whom the option is given and therefore not capable 
of assignment (4). ii i 

The benefit of a contract giving a power of submission to arbitration is personal to 
the parties and cannot be assignod (t). An agreement, for the sale or purchase of immove- 
able property is a contract, the benefit of which can be assigned, unless the performanc8 
depends upon something personal or special (w). 799. 
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Mode of assignment.—No. 35 hikar fórm of words is necessary in order to effect 
, a ‘aus the language used (v). An assignment can 


an assignment if the intention 1 
be absolute or by way of security. deposit creating a pledge merely cannot amount 


to an assignment (w). The dinaya a bond to A with a letter requesting the debtor 
to pay A constitutes an assignment of the bond to A (zx). In Hunsraj v. Nathoo (y) 
an endorsement on the back of a contract for the purchase of goods by the purchaser 
that he had sold all his right and interest in the contract to a person named was held to 
be a transfer of an actionable claim. A declaration by a retiring partner that he has no 
interest does not operate as a transfer to the remaining partners (2). But where there 
has been an oral assignment of an actionablé claim, a subsequent letter recording the 


transfer is a sufficient instrument in writing for the purposes of the section (a). e 


Ae promissory note which is not negotiable may be transferred by a separate deed (b) 


and a direction endorsed on such a promissory note operates as an assignment (c). 


If the promissory note is negotiable, some early cases supposed that the note could not be 
assigned as an actionable claim (d). But later cases have held that even if the promissory 
note is negotiable it may be assigned by instrument in writing although such an assignment 
renders the assignee under sec. 132 subject to the equities to which his assignor was 
subject (e). A document whereby the owner of a Government promissory note authorizes 


a person to recover the note or its value from the person withgwhom it is deposited operates 
€ 


In a case already cited{g) Ramesam, J., said that the instrument of transfer should 
in general be in favour of the assignee. The legrned Judge used the words “ in general,” 
for when the obligee of a bond delivered it to A without ‘any, endorsement but gave A 
3 to the debtor requesting him to pay A, this wafheld to constitute an assignment (h). 

gain in a Bombay case (4) Chandavarkar, J., held that a havala or letter authorising 4 
person to recover a sum of money due to the writer was an assignment. 7 


Illustration. 


A, a contractor, was owed Rs. 2,156 by the Public Works Department. He intended 
to assign Rs. 1,600 of this money to a creditor, B, and accordingly wrote two letters, (1) 
to the creditor assigning Rs. 1,600 out of the debt to him, and (2) to the gxecutive engineer 
giving him notice of the assignment. Letter (1) was lost and secondary evidence of its 
contents was not admissible as it was not stamped. It was then contended that the 
notice, letter (2), operated as an assignment. This contention was repelled as the letter 
was not addressed to the assignee, did not contain words of transfer, did not requiree 
payment out of a specific fund, and referred only to part of the debt: Doraiswami 
Mudaliar v. Daraiswami,gAiyangar (1925) 48 Mad. L. J. 432, 87 I. C. 382, (25) A.M. 753. 


(v) Rama Iyan v. Venkatachallam Patter (1907) Reddi v. Reddy Subba (1907) 17 Mad. 
è Ram S 1 ‘ase Mal (1924) 78 L. 0.468 1 901) 
b arup 4 e) Muhammad Kumarali v. Ranga Rao (1 
(w) Poop e Hukumchand (1941) Mad. = by of je (endorsement Invalid, Dome 
w V. me. 41 cog OI two ees as An re 
378, (1940) 2 M. L. J. 891, 195 I. C. 422, men t to the other payee) ; Mal Sahib 
(1941) A. M. 347. v. v. Kagir Sahib (1005) 28 Mad. 54t; 
(z) Konjeti Veeraswamy v. Varada Veersawamy Raman’ C v. oraka Naicker 
(1913) 13 Mad. La. gis 16 I.C. 708. 1912 15 1. 0. 380; Akhoy Kumar v. 
(y) (1907) 9 Bom. L.R. 8 8 Bysack (1914) 18 Cal. W. N. 494, 
(z) Dharm Chand v. Mauji Sabu (1912) 16 Cal. e 22 I. C. Venkatarama Ah,, 6. 
L. J. né 16 I.C. 4 Krisinaswami v eChethar (1088) 138 J. 
K gik Y 837, 139 I.C. 6588 2/2) 4 B. Pra 3 5 yamangalah (1912) 
(b) Sugappa. y v. Govindappa (1902) 12 Mad. D K To ata n v. Uda 
& Raha I Venkatachellam Patter (1907) (90 ., Doraiswam: 
@ Raha Iyen v. * (1907) 4 775 (1925) 48 48 Mad. LJ. 482, 87 LC. 


Patial 1 Marhar v. Aruma 3 0 3 y „ Varada, rupi- 
Rao Q 1904), 9. Mad. 46 461; “{runachala . (i) Nandubai v. Gau (1908) 27 Bom. 15%. 
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In England an equitable assignment can be made by a document addressed to the 
5 Lord MacNaghten in William Brandts Baus & Co. v. Dunlop Rubber Co. (j) 
said z 


“ It (the assignment) may be addressed to the debtor. It may be couched in the 
language of command. It may be a courteous request. 


It may assume the form 
of mere permission. 


‘ The language is immaterial if the meaning is plain. All 
that is necessary is that the debtor should be given to understand that the debt 
has been made over by the creditor to some third person.“ 


A legal assignment in England can also be made by a writing addreased to the debtor. 
Tus ins Harding v. Harding (k) trustees under a will sent George Harding, a reaiduary 
legatee, A statement of account showing the balance due to him and he sent it jo his 
daughter Laura with the following endorsement :—- 


“ I hereby instruct the trustees in power to pay to my daughter Laura Harding the 
balance shown in the above statement." 


This was held to be a valid assighment under the statute. 


Pay order.—Section 130 seems to require a transfer in writing addreased to the 
assignee, but the English rue under which assignments both equitable and legal can, 
be made by a direction to the debtor has no doubt influenced Indian decisions. It is 
therefore necessary to distinguish an assignment from A mandate or a pay order. A pay 
order gives the payee no intereqt in the fynd, and the liability of the debtor is stillto the 
creditor and not to the payee.’ A pay order gencrally presupposes moncys of the drawer 
in the hands of the party to hof the order is addressed held on terms of applyg 
ing such moneys as directed. by the order of the person entitled to them (I). Again a pay 
order is revocable, while an assignment is not, and a pay order ceases to be operative 
after the death of the creditor, while an assignment does not. ‘The specification of a 
particular fund generally points to an assignment (m). The distinction is clearly made 
in English cases. 


The following are English instances of assignments : -— 


Brice v. Banister (n):—Creditor’s letter addressed to the debtor and given to the 
assignee in the following terms :—- 1 do hereby order, authorize and req vest you to pay to 
Mr. W. B. the sum of £100 out of the moneys due orto become due from you to me, and 
pis receipt for the same shall be a good dischargz. 


Buck v. Robson (o) . Creditor's letter addressed to the debtor and given to the 
assignee as follows .—“ I hereby assign to Messrs. Robson & Seh the sum of £40 or any 
other sum now due or that may hereafter become due in respect of the steam launch 

19 * e 
which I am building for you. d 


itor’ > . “ Thereby authorize and direct 

i 2 .-Creditor’s letter to the debtor : “ L hereby 
you eu 5 ol or thes order the sum of £40 out of the moneys now due or 
3 4 become due to me under the will of mv late father and before making any 


payment to me thereout. è 


Brangis Sons d: Ce v. Dunlop Rubber Co. (9) :—-Merchants’” letters to purchasers of 
their good# to pay the price to the Bank who financed their business on receipt of docu- 


ments from the Bank. 


= Te care — ey anana Bakar 


(1878) 3 Q. B. D. 569, 571. 


TEN E E 8 
> : (11 

(j) (1905) A.C. 454, 462. e (87806 C.. L. 684. 087. 

05 6 878) 3 Q. F D. 686, 391. a (1879) 27 W.B. 301. 

(Ka d. Baron (1749) 1 White and Tud, 4, (1908) A.C. 454. , èo 0 f 


L. C. 9th Ed. 87. 
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| The following are English instances of pay orders — 


Percival v. Dunn (r) :—An order given by a creditor to his debtor to pay sums of 
money to a tradesman where no fund is specified. 


Rodick. v. Gandell (8) :—A being pressed by B for payment of a debt wrote to the 
solicitors of a Railway Company, against which he had a claim, asking them to receive 
the money from the Company and to pay B. 


The Indian cases are not very consistent. Thus while the delivery of a bond with 
a letter to the debtor directing him to pay was held to be an assignment (t), yet the deli- 
very of a banker’s deposit receipt with a letter to the bank directing payment was held 
to be only a pay order (u). However inThakar Das v. Malik Chand (v) a letter by a dairy 
man t the purchasers of his milk directing them to pay the price of milk supplied to 
his creditor was held to be an assignment. While in a Calcutta case (w) a vendor's endorse- 
ment on a bill for goods sold requesting the purchaser to pay the amount to a third person, 
who would collect theamount on behalf of the vendor, was correctly held to be a pay order. 
This was because there was no transfer but a receipt of the money as agent of the creditor. 
In a Patna case, a letter of authority written by a debtor of a society authorising his Em- 
ployer to deduct from the amount of his salary, sums due to the Society was held as not 
constituting an assignment of an equitable charge (x). In another case where the 
Subscribers of a company purchasing chits from the compafiy deposit money with a bank 
for payment to the company of the instalments of the chits as and when they fall due, 
it has been held that the money deposited by subscribers with the bank operates as a 
valid assignment in favour of the company (y). ° * 


„ Novation.—In a Bombay case (z), one M owéd a sum ‘of Rs. 27,500 to G d Co. 
As against that amount G & Co. held as pledges 212 bales of cotton belonging to M. 
At the same time M was also a debtor of one J in a certain sum of money. As between 
MH, & & Co. and a tripartite agreement was arrived at, whereby J took over the liability 
of M to pay G & Co. ; and G & Co. agreed that they would hold the 212 bales to the account 
of J instead of tothe account of H. G d: Co. thereafter wrote the following letter to J :— 
“212 bales of M are credited to your account as per his and your instructions and Rs. 
27, 500 have been debited to your account and credited to the account of M.“ Under the 
above circumstances the Court held that the transaction amounted to agnovation, and sec. 
130 had no application. 


Whether with or without consideration.—The words “ whether with or without 
consideration ° have been inserted by Act 20 of 1929 to include cases of gifts of choses ing 
action. As to the law before the amendment, see note to sec. 123, Actionable claim.” 


As to an assignment? for consideration, it has been held that a conditional ee 
by way of security is valid (a). 


e Instrument in writing. The section embodies an important alteration of the law 


for a transfer of an actionable claim cannot be made otherwise than by writing (b). An 
entry in a settlement of account between the 2 end assignee is sufficient (c), but nk 


0 1885) 29 Ch. D. 128. (z) B. N. R. E Bank v. Seager 
(1852) 12 Beav. 825, 1 De G-M. 40 1072 201 I.C. 245 KN ALP. 307, nk 
Veersamy 7 aroda (1913) 13. q y) T. N Co. v. T. N. & Q. Ban 

sahna N. i agar 55 io re. q (1914) 88 Bom. 618, o Jira >. Laichond (1982) 34 Bom. L. E- 
u 71 2 

28 1.0. 114: (1899) 1 Ch. 837, 838, 189 T.C. fen, (sp) e 315 015) 

408 and Re Westerton, Trustee v. (a) eeraraghava Iyer er (1915 

1 tah 2 Ch. 104. 38 Mad. 207, 21 2 818 FB 25 
¢) (1988) 14 225, 144 146 1. 6 15 ont b Salam (1912), 

02; Jat M Ma (1080) F. N. 401, 11 10. 14. siai 

128 I.C. 404, coe A.L. Khaman (b) V V. Pillaiyar O dm (1011) 

Sant Lal (1807) P.R. 2. L. T9102, 9 LO. 987. 


Lal v. Riliat 
(w) Kissen Gopal v. Bavin (1926) 42 Cal. L. J. 4 (o) yer v. Narayanasami 
89 1.0 785, (26) A. C. 447. i (1916) 47 1.0. 749. 


: TRANSFER OF ACTIONABLE CLAIMS. 777 


oral transfer is invalid (d). But under the old section before the Act of 1900 a parole 


assignment was valid (e). As the assignment must be in writing, an i régag 
table mo 6 
or charge is not created by the deposit of a policy of ae (f). = 


Illustration. 


The deceased had insured his lifo, and in 1904 deposited the policy with A to seonre 
present and future debts. In 1909 the deceased executed a written deed of assignment 
of the policy to B, and then committed suicide the day aftor the notice of tho assignment 
was received by the insurance company. B being an assignee in writing wae entitled to 
payment. The deposit of the policy with not being accompanied with a written transfer 
did not create a charge on the policy. Lord Moulton said—“ In the present case the 
respondent (4) bases his claim on a deposit of the policy and not under a written transfer 
and claims that this creates a chargo on the policy. Tho section spovifically enacts that 
such a proceeding shall not havo any such effoct ; such a charge can only be created by 
a written document. It follows that the respondent acquired no right whatsovver to the 
policy or its proceeds by reason of the deposit ” : Mulraj Klatuu v. Vishwanath Pruburum 
(1913) 37 Bom. 198, 40 I. A. 24, 30, 17 J. C. 637. 


Again while an oral gift can be made of a cash balanco, thre can bo no valid oral gift 
of rents in arrears and currerꝭ dues, for the lattor are actionable claims (g). 
» e 
Illustration. 

A debt was due by A to B for work done. B gave his creditor C a power of attorney 
and deposited with him vouchers for th work in order to enable him to got pay monte 
Before O could draw the raoney, thipdobb was attachod by another creditor. Held that 
C had no lien or charge on the monoy, for there was no written assignment of the dobt? 
Sidambaram Nadar v. D. R. Maganlall Brothers (1929) 7 Rang. 365, 120 I. C. 238, ('20) A. R. 
318.2 


For the same reason a policy of Insurance, to which see. 6 of the Married Womon’s 
Property Act, 1874, does not apply, gives the widow no right to the policy monoya, 
although the policy has been effected by her husband and expressed to bu for hor benotits 
unless the husband has divested himself of his bonoficial interost by an assignment 
in writing or by a declaration of trust under sec. 5 of the Trusts Act (I). 


In the Punjab whore tho Act is not in force, an assignmont of an actionable claim 
may be made orally (i). ; 


* Upon execution of such instrument.—Tho assignment is offoctual from the date 
of the assignment. This is a departure from the donglish nocbion by which the assignmont 
only operates from date of notice, though an equitable assignmett is completo as between 
the assignor and the assignee even when no notice is given to the debtor (J). Under 

i signme 
; oe e eae a party to or otherwise aware of the transfer. If tho debtor 
were a party to the transfer, the case would be one of novation and thore wee be no 
doubt as to his liability (k). But Pho words otherwise aware of suchgtransfer"’ had tho 


i Bom. 471, 19 LC, 736, See also Balamba 
@ Baman, Chae, Mapes pieiet . bT Minds 4 OT 
4 0 ode 9 mater 934 . . an 
(e) Autu Singh v. Ajudhja Sahu (i8837) 9 A Property Amendment Act 13 of 1923. 
249, 251; Ganga Pras . (i) Teja Singh v. Kalyan Das Chet Ram (1925) 


(1885) 7 All. 256. 6 Lab. 487, 91 I. C. 778, (25) A. L. 675; 

: Prabhuram s , , * 

g) 4 40 TA, Bi, 67 Bom 108, 17 LC, | Lacha, Ham y- Hem Hej (1931) 134 10. 
V. 


ficial | 
30 I. C. 602. „„ awati (1885) 7 AU. 
PAET . Biknath Koeri (k) Ganga, 4 ; 
2518285 57 Sani 13023) AF. 106. i 5 256; Autu Singh v. Ajuda Sahu (1887) 


oh Shankar Vishoanath’ v. Umabai (1913) 37 R : 


nt operated against the debtor from the daa of uxpross notice, 


8. 139 
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effect of admitting constructive notice, and the section was interpreted to mean that the 
assignment wasenot void but that its operation was suspended as against the debtor 
until he had notice of it, and it was sufficient if the debtor was made aware of it by the 
writ served upon him in the assignee’s suit (I). These cases are now obsolete, for by the 
resent section the assignment takes effect from its date, and the rights of the debtor are 
safeguarded by the proviso. 
on, 


Proviso.—The proviso is intended for the protection of a debtor who without know- 
ledge of the assignment pays his creditor after the assignment. Such a payment is a valid 
discharge as against the assignee, if the debtor has not been a party to the assignment or 
has not received express notice of it. When the debtor has been a party there has been 
a novation, and he has accepted the assignee as his creditor instead of the assignor. A 
debtor, the debt due from whom has been assigned over to a third person, cannot after 
the notice of the assignment of the debt pay a portion of the debt even under the orders of 
the Court in a case to which the assignee was not a party so as to protect him from paying 
it over again to the assignee (m). Express notice must be notice in writing as required 
by sec. 131. Constructive notice is no longer sufficient. 


¢ 
The undernoted Madras case (n) is an instance of the application of the proviso. The 
creditors had hypothecated a debt due to them by a Railway Company to the plaintiffs. 
They ga ve the plaintiffs a power of attorney to collect the deh? and the plaintiffs gave notice 
of the assignment tothe Company. The Company for no apparent reason refused to recog- 
nise them and paid the editors, and they had to make a second payment to the 


plaintiffs. < á A 


The principle of the proviso was applied in E N cas (o). A judgment debtor 
Who had not notice of the assignment of the decree paid the decretal amount into Court 
under Order 21, rule 1 (I) (a) of the Code of Civil Procedure. The decree was held to be 
discharged although no notice of the payment had been given to the decreeholder under 
sub-rule (2), and the assignee was not entitled to execute the decree. 


The assignee cannot recover from the debtor a debt which he has paid without notice 
of the assignment but he has his remedy against the creditor who is accountable to him 


for what he has recovered after his assignment ( p). 
oe 


Priority.—Under the English law, priority in the case of successive assignments of 
choses in action, each one without notice of the earlier one, is determined by the date of 
notice to the debtor. But in India no such notice to the debtor is necessary to perfect the 
assignee’s title. Under sec. 130 the title vesta in the assignee on the execution of tho 
transfer deed and no further action on his ‘part, ¢.g., sending of notice, is necessary to com- 
plete his title. In such bases, priority has ordinarily to be determined with referenco 
to the date on which title vested in the transferee, that is the date of execution of the 


etransfer deed. life proviso to sec. 130 is only for the benefit of the debtor and it has 


nothing to do with the title of the transferee or with priority of claims (g). 


Right of suig.—The section follows the English statutory rule by which the assignee 
has the right to sue in his own name and to give a valid discharge, but while the English 
rule is limited to absolute assignments the section embraces all assignments. In fact 

(0 Lala Jugdeo v v. Brij Behari (1886) 12 Cal. 505; (n) arene: na Iyer v. Gopalakrishna (1910) 


mal v. Venkatarama (1887) RA 8 Mad. 123, 4 I.C. 420, h 
Kalka Prasad v. Chandan S (o) ron & Steel Co., Ltd. v. Baidy yanath 
6 I.C. 55 e 


559 10 AN. 20 ; Ragho v. Narayan (1897 48225 2 2 Pat. 754, 
1 Bom. 60. Forte. 1684) 8 My. & K. $ 
to ¢ (p Ín re Pa oe ra v. Tatham (1890) 1 


(m) Burma Shell Co. 9 Receiver (1943) Ch. 82, 87. Kaga 
687, (1942) rah 1.7 681, 207 IQ (9) Subramêinia v. Rama Subba (1805) 5° 3 2 


Mad. 
317, (1949) A. M. 2 
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2 . . 4 
after the assignment the assignee isthe only person, who is entitled to recover the debt (r). Ss 
The second illustration shows that after the death of the assignor his*executor is not a 130 130A 
necessary party to the suit. In Sham Kumari v. Rameswar Singh (s) when a mortgagor j 
assigned a debt to a mortgages and tho latter made no attempt to recover it, he was 
debited with the amount in the mortgago account. | | 

| Marine or fire policies.—Policies of marine or tire insurance are excepted from 

this section as they cannot be assigned apart from the property insured. See seo. 135. 


Stocks and shares. Debentures, negotiable instrument fer 
of title are excepted from this section by s 1 137. uments and mercantile documents 


Fixed deposits.—A fixed deposit is hot a doposit of specie, but is a dobt or action- 
able claim and a transfer of it can only be made by an instrument in writing under this 
section, t). 

Public Policy—Some actionable claims are not assignable on grounds of public 
policy. Such are salaries of public officers and military, civil and political ponsions ; 
see sec. 6 (f) and (g) of this Act. 

Transfer by operation of law.—<Actionable claims may also be transferred by 
operation of law. On tho death of the®porson entitled, his actionablo claims pass as a rule 
to his legal representative. Tho legal reprosentative is entttled to enforce performance 
of a contract with the decoased, unless his personal qualities wero a matorial ingredivnt 
in the contract (u). So also on insolvency the benefit of a contract. with the insolvont (vje 
or the right of an insolvent partner to sue for an account. of a dissolved partnership (u) 
vests in the official assignee, the right to sue for an account of P dissolved partnership being 
not a mere right to sue under, sec. 6 (e's but an actionable claim. Again on tho death 
of a joint tenant or coparcener tho inferest in the actionable claim passes to the other joint 
holder. ` 

Dedication.— Just as sec. 123 does not apply toa gift toan idol, so the dedication 
of aa actionable claim, such as a bond, to an idol is not a transfer to which sec. 130 applies 
and it may be mado orally (2). 


130A. (1) A policy of marine insurance may be trans- 
ferred by assignment unless it contains 

mrransfer of Policy of terms expressly prohibiting assignment, 
and may be assigned either before or after 


loss. 
e (2) A policy of marine insurance may be assigned by 
endorsement thereon or in any other customary manner. 

(3) Where the insured person has parted with or lost his 
interest in the subject-matter insured, and has fat, before or, 
at the time of so doing, expressly or impliedly agreed to assign 
the policy, any subsequent assignment ofthe policy ig inoperative: 

Provided that nothing in this sub-section affects the assign- 


ment of a policy after loss. 


5 Mohendra Nath v. Kali Proshad (1903) 30 
(F) Muthukrishnier v. Veeraraghava Tyer (1915) 1 


“al. 265. 
88 Mad. 207, 21 I. C. 716 F. B.] Aruna- Meher Ali v. Budge Budge Jute Sills 
chellam chany y. Madaswami (1920) . Lid. (3907) 34 Cal. 288, 2. „ ə 
27 Mad. L.T. 269, §6 1.C. 146. Thauwendur Jethanand v. Seth Vishindas 


(8) (1904) 32 Cal. 27, 31 LAs 5 oint . ie 0 v. Shri Ramchandra (1926) 96 I. C. 
O. Maan (1048) L. 400. | » MW, (26) AN. SO ge f 
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(4) Nothing in clause (e) of section 6 shall affect the pro- 
visions of this section. 


This section was inserted by s. 2 of the Transfer of Property (Amendment) Act (VI 
of 1944). 


131. Every notice of transfer of an actionable claim shall 
be in writing, signéd by the transferor 
sme to be m writing or his agent duly authorized in this behalf, 
or, in case the transferor refuses to sign 
by the transferee or his agent, and shall state the namg an 


address of the transferee. 

Amendments.—Before the Chapter was remodelled by Act 2 of 1900, the sections 
as to notice in the Act of 1882 were :— 

132—Every such notice must be in writing signed by the person making the transfer, 

or by his agent duly authorized in thi’ behalf. 

133—0n receiving such notice, the debtor or person in whom the property is vested 

shall give effect to the transfer unless where the debtor resides or the property 

s is situate in a foreign country and the title of the person in whose favour the 

transfer is made is not complete according to the law of such country. 

The present section was substituted for thege sections 15 Act 2 of 1900 and there has 
been no alteration since then. 

„ The old sec. 132 merely provided for notice by thé eee Farran, C.J., in Ragho 
v. Narayan (y) thought this was a slip, because ¢here is no particular reason why the 
transferor should give notice, for it is required by the transferee for his own protection. 
The Legislature apparently thought that a bogus transferee might give notice and claim 
payment of the debt. The amended section therefore requires that the transferee shall 
give notice in default of the transferor. The requirement as to the name and address of 
the transferee is another amendment which is a convenience to the debtor. The English 
section only requires that express notice in writing should be given but does not specify 
by whom. The second clause of the old section 133 has been omitted ge the reference to 
international Jaw is out of place, for municipal law is always construed as subject to the 
provisions of international law. 

Effect of notice.—It has been said that the assignment is not valid as against the 
debtor until the debtor has in fact had notice of the assignment (z); but a more correct 
statement of the effect of notice is that sotice is not necessary to perfect the title of the 
assignee of a debt, but until the debtor receives notice of the assignment in accordance 
with law, his dealings with the original creditor will be protected (a). See note under 

Sed. 130: Priority 

Form of notice. The notice must be express notice in writing. This was so under 
the old section, but old sec. 131 had the effect of admitting constructive notice, for the 
assignment was eff€ctive against the debtor if he were othegwise aware of the transfer (b). 
The section is to be construed strictly and in order that the exception in the proviso to 
eec. 130 should be operative there must be a strict compliance with the requirements 


1897) 21 0. In the matter of let Stephens 
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of seo. 131 (e). A notice which did not 


invalid (d). So also a notice which on! 
and address of his solicitor (e). ch only gave the name of the transferee and the name 


Waiver of notice. —In Messrs. Sudasook Ramprotap v. Hoar Miller & Co. (e) it was 
suggested that the debtor might waive the provisions of sec. 131. Rankin, J., said that if 
the assignor had offered to let the debtor have the transferee's address in writing, and the 
debtor had said that there was no need to trouble as ho would make no point of the omission 


the debtor might be liable to the assignee. In such cases it is submitted the debtor 


os either by parole or by conduct, a party to the assignment and is therefore 
a e. 


4 
ə Conditional notice.—It is submitted that notice must be unconditional, otherwise 
there, would be an intolerable increase to the burden upon the debtor. In a 
Madras case (f), A assigned to his creditor B a debt due to him by Railway Company, 
and gave Ba power of attorney to collect the debt from the Railway. On the date of 
the power of attorney A wrote to the Company to inform them of the transaction and 
directed them to pay B, if he (A) had not in the meantimo otherwise paid off his debt to B. 
The Railway Company refused to re¢ognise B and paid 4 but they were held not to be 
discharged by such payment. The Court scemed to hold that a notice may be conditional, 
but added that if it wero not a good notice, it was validated by subsequent notices 
given by the plaintifi—a?® somewhat inconclusive and unsatisfactory decision. 


4 
132. The transferee of an actionahle claim shall take if 
subject to all the liabilities and equities 
Liakactionable claim. „ ‘tO which the transferor was subject in 
respect thereof at the date of the transfen 


Illustrations. 
(i) 4 transfers to C a debt duc to him by B, A being then indebted to B. C sues 
B for the debt due by B to A. In such suit B is entitled to set off the debt due by A 
to him ; although C was unaware of it at the date of such transfer. 

(ii) 4 executed a bond in favour of B under circumstances entitling the former 
to have it delivered up and cancelled. B assigns the bond to ( for value and without 
notice of such cycumstances. C cannot enforco the bond aguinst A. 

Amendments.—Before Act 2 of 1900 the corresponding section was 137. That 
section was :— 

“137. The person to whom a debt or chargo is transferred shall take it subject 

to all the liabilities to which the transferor was subject in respect thereof at the 

date of the transfer. ii , 

i Illustration, 

A debenture is issued in fraud of a public company to A. A sells and transfers the 

debenture to B, who has no notice of the fraud. The debeA tare is invalid in the 


hands of B.” EEN 
The present section was supstituted by Act 2 of 1904 ). The word “ equities ; has 
been inserted. The word “ charge and the illustration were né longer appropriate, 
as the amended definition of actionable claim does not include scoured debte. 
Liabilities and equities.—Tha word liabilities indicates only 5 yes 
that the assignee cah get no better title than the pag ee If 1 N is pah oe 
asaignor the assignee gets nothing. Thus in ‘Troth v. Hallet (g) a building 
(e) Masin. oer Ramprotap v. Hour x a | (r) K 2 Cou upra 5 kahan 
4d) Hunsra} v. Nathoo (1907) Bom. Lit. Sip ie bd. 128, 4 10 420. ae 
j (1916) 8 L. B. R. 288, 30 J. C. 278. | aa (1860) 4 Ch. App. 242- yt 


give the address of the transferee was held to be . 


ai 
131, 132° 


, 132 
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“made an assignment of £200 balance then due to him under a building contract, but as 


he did not completg the building the owner employed other builders and debited the sum 
paid to them to the contractor’s aceount. This he was entitled to do by the terms of 
the contract, so that no balance remained due to the contractor, and the assignee’s suit 


was dismissed, for he could recover nothing. 
e 


The insertion of the word,“ equities brings the section into line with sec. 233 of the 
Code of Civil Procedure of 1882 now sec. 49 of the Code of Civil Procedure of 1908. A 
right of set off is an equity. A judgment debtor has a right td set off a cross decree under 
Order 21, rule 18 of the Code of Civil Procedure, and he has this right also against an assignee 
of the decree-holder (%). So a debtor is entitled When sued by the assignee of his creditor 
to set off a debt due to him by the assignor on a transaction independent of the debte 
assigned (i). This right of set off is the subject of the first illustration, and it wil be 
observedethat it matters not that the assignee was not aware of the right. Indeed it 
is incumbent on the purchaser of a right of action to make inquiries as to any equities 
or limitations affecting the subject-matter of this purchase (j). The second illustration 
is the case of Graham v. Johnson (k) in which G gave J a bond without consideration 
to enable him to raise money; J assigned it to B fœ consideration, but the Court held 
that B took it subject to the gquities between G and J and that he could not enforce 
it against G. The debtor may also set off unliquidated damages claimable by him 
from the assignor provided they arise out of the same trangfiction as give rise to the 
det. Thus in Young v. Kitchin (l) where a building contractor assigned the moneys 


‘due to him for the price of tke building, the owner was allowed to set off damages 


for breach of the contract. i Por 


The equity must be one existing at the time of tke assignment. In Brice v. Ban- 
nister (m) a shipbuilder had made an assignment of moneys due or to become due to him 
under a shipbuilding contract with the defendant, and the defendant had made furthor 
advances after the assignment — the Court said that these advances were in no way cof- 
nected with the contract, but that if there had been any arrangement that the shipbuilder 
was to be accountable for these advances that would have been an equity subject to 
which the claim was transferred. In Christie v. Taunion Delmard, Lane & Co. (n) T who 
held shares and debentures in a Company, mortgaged the debentures to the Plaintiff Bank. 
On the 3rd November 1890 a call was made on 7's shares. On the 6th November the 
Bank gave notice of assignment to the Company. The Plaintiff Bank befan a debenture 
holder’s action against the Company which went into voluntary liquidation and further 
calls were made in the winding-up. The Company were held entitled to set off the 
call made before the winding-up but not further calls. This was under the English law 
because the assignment was only operative against them when notice was given on the 
6th November. Again in Arunachellam Citi v. Subramanian. Chettt (o) a case decided 
under the old section, an assignee of the right to rents sued the lessees for rent, and the 
lessees were allowed to set off a mortgage debt due to them by the assignor at the time 
of the assignment. The assignor had sued the lessees to cancel the lease and the lessees 
claimed that if the suit succeeded they would be entitled to a refund. of rents, but 
the Court said that such a future and possible equity could not be set off. 


Court sales. Ike principle of the section has been fpplied to Court sales (p). 


(h) Kristo Ramani v. Kedarnath (1889) 16 Cal. hp iat Aiyer v. Srinivasa (1900) 10 
619 ; Sinnu v. Santhoji (1908) 26 Mad. 428, Mad. LJ. 211. 

(i) Arunachellam v. Subramaniam (1907) 30 5 (1869) L. R. 8 Eq. 36.9 é 
Mad. 235; Subramaniam attar v. ) (1878) 8 Ex. D. 127. 


Kiradadasan (1912) Mad. W. N. 1285, 16 B. D. 560. 
5708 Ram Bhoj Data y, Ram Diae % 190s} Sr , | e 
e (1922) 3 Lah. 414, 60 J. 0. 720, (28) A.L. () (1007) 80 Mad. 285. ° 


61. f 
(j) Manges v. Dixon (1852) 3 H. L. C. 702; (p) Rum Bhaj Datta v. Ram Dhas (1922) 8 Lah. 
Venkata Subbiah C v. Subba Naidu * 414, 69 If. 720, (28) A.L. 261; Ram- 
(1915) Mad. W. N. 822, 31 IC. 152; cf. chandra v. Shankar (1944) A.N. 98. ii 
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Illustration. è 


A sold his house to B but remained in possession as B's tenant. Bowed A Ra. 2,818 
for part of the price. This debt was attached and sold by a creditor of A. The purchaser 
at the Court sale wag C, who sued to recover the amount from B, but B was allowed to sot 
off the rent due by A at the time of the Court sale: Ram Bhaj Datta v. Ram Dhas (1022) 9 
3 Lah. 414, 69 I. C. 720, (23) A.L. 261, | 

Notice immaterial —Asalrendy stated it is immaterial that tho assignee had no notice 
of the equity or liability to which tho assignor was subject at the date of the assignment. 
This is expressly stated in the second illustration, and it is incumbent on the purchaser to 
make inquiries as to any equities and liabilities affecting his purchase (q). Nevertheless 

gn a Calcutta case (r) decided under sec. 49 of the Code of Civil Proceduro, 1908, with 
refergnce to the assignment of decrees, it was assumed that the assign: should have 
notice. This was incorrect, and in the later case of Monmohan v. Dwarka Nath (a) 
the Court said: “The assignee of a decree stands in no better position than his assignor, 
us regards equities existing between the original parties to the judgment, and takes it 
subject to all the equities and defences subsisting at the time of tho assignment, 
which the judgment debtor could hawa asserted against it in the hands of the judgment 
creditor, notwithstanding the assignee may have had no, notice thereof." 

Estoppel.—The debtor may be estopped from asserting or onforcing an equity. 
Tf on receiving notice of tit assignment, he secs that tho assignee has beon deceived gpd 
yet stands by and allows him to be defrauded, he will not bo allowed to set up an oquity 
which he has against the assignor (). In a Madras case (7@ the Court said that if thore 
is an assignment of money jn the hand of a debtor and the debtor communicates to tho 
assignee his assent to deliver the moneys in accordance with the terms of the assignment, 
he cannot afterwards assert as agfinst the assignoe any claim of his own. So in Marfar- 
Lane v. Lister (v) the debtor’s solicitcrs accepted a written order directing thom to pay out 
of a fund on which they had a prior claim, and they wero not allowed to enforce that 
elzim against the assignee. Again when a Company issued invalid bonds in favour of 
an ex-director who assigned thom to tho plaintiff, the Company were estopped from 
disputing the validity of the bonds, for the assignment had been registered in their 
books and the Company had admitted liability in a suit by the assignee to recover 
interest on the bonds (w). 


Mortgage Aebt.—As a mortgage debt is excluded from the definition of an actiona ble 
claim, the assignee takes subject to the liabilities of the mortgagee transferor but not to 
the equities to which he was subject. The assignce takes subject to the state of account 

between the mortgagor and the mortgagee at the date of the transfer (x). But tho mort- 
4 gagor cannot as against tho assignee claim a right of equitable sot off (y). ; 

Benefit of contract annexed to owhership of land. W. here the benofit 
of a contract is annexed to the ownership of land and passes with the aie ne tina 
is not affected with any defences personal to his assignor (2). ear . v. e by 
a building company agreed to build a hotel for the defendant: and gr je i a S 
the land. They then mortgaged the premises to the plaintiff 8 115 5 o pi n 
for rent. The defendant claimad to set off damages for failure to ra 0 i 0 „ 
agreed. The Court said that the set off could havé been pleaded if a = 7 = ee 
assignee of the building contract but was not available au he was the transtere 

i Ea eran 


— 
—— — SS FS 


ri iuh | 470) I. R. 11 Eq. 157. See also Hercule 
% Mangké v. Dimon, e Venkata Shbbiuh | peli be Co., Brunton’s Claim (1874) 
C i 


v. Subba Naidu, supra. 


‘ale L.R. 19 Ed. 302. 
(r) Erie Ramani v. Kedarnath (1389) 16 Cal. | JaA 5 Winch (1900) 1 Gu. 55 ety 
619. i Rawutan V. 
aee 12 321, 7 LC. 35. 6 i 212. $ e 
f angles v. . a (3862) 3 H.L. Cas. 702. . 4 Abpar v. Subramania Pattar 
du) Penkuta Subbiah Chetty v. Subba Naidu | (1917) 40 Mad. 605. 34 1.C 869. 
1015) Mad. W.N. 822, 31 I. C. 152. Dartd v. Sabin (1893) 1 Ch. 528. 


( 
: 1887) 37 Ch. D, 88. 
8 5 


i | 2 K. B. 284 C.A. 
‘South Kaser Estuary Co., Ex parte Chorley 1 (1914) 2 K.B LA. 


8. 1. 
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Repealed section 135.—This section was omitted when the Act was amended by 


33 Act 2 of 1900. Itewas as follows: 


““ 126. Where an actionable claim is sold, he against whom it is made is wholly 
discharged by paying to the buyer the price and incidental expenses of the sale, 
with interest on the price from the day that the buyer paid it. 


Nothing in the former part of the Section applies :— 
(a) where the sale is made to the co-heir to, or co-proprietor of, the claim 
sold; 
(b) where it is made to a creditor in payment of what is due to him; 


(o) where it is made to the possessor of a property subject to the actionable 
| claim ; a 
e (d) where the judgment of a competent court has been delivered affirming 
the claim, or where the claim has been made clear by evidence and 
is ready for judgment.“ 
The Privy Council had held that the English law of champerty and maintenance 
did not apply to India (b), and this section was af attempt to prevent trafficking and 
speculation in litigation. It gave a benefit to the debtor at the expense of the assignee 
and was therefore contrary to the principle that the debtor’s liability is not affected by 
thg assignment and that he is in no way concerned with the price paid by the assignee to 
che original creditor. The Calcutta and Bombay High Courts sought to mitigate the 
severity of the rule by limitifg it to cases where the debtor had made a tender of the 
amount mentioned to the assignee. In default of euch tenderit was said that the assignee 
was not disentitled to recover the full amount of the debt (c). ‘ 

“ This construction was not accepted in Allahahad and Madras (d). The exceptions 
referred to cases which were not within the mischief against which the rule was directed. 
Clause (d) excluded claims which have been adjudicated upon, for the assignment of suth 
claims could hardly be the subject of speculation. The Calcutta High Court however 
inferred from this clause that the section did not apply in cases where the debtor disputed 
the claim (e). The section was in force up to the 2nd February 1900. As it would not 
now be applied to secured debts, its provisions are only of historical interest. 


133. Where the transferor of a debt warrants the solvency 

of the debtor, the warranty, in the absence 

of Sebtor. of solvency of à contract to the contrary, applies only to 

his solvency at the time of the transfer, 

and is limited, where the trahsfer is made for consideration, 
to the amount or value of such consideration. 


e Amendments nis was sec. 134. It was numbered 133 by the amending Act 2 
of 1900. There has been no change in the section. 


Warranty of gplvency.—A warranty of solvenc§ of the debtor is not implied. 
If there is a warranty, then unless it is expressed to be of confinued solvency, it is limited 
to solvency at the time of the assignment. The liability under such an assignment is 
further limited to the consideration for the assignment which is all that is necessary to 


b) Chedambara Chetty v. Renga Krishna (1874 Dagadu (1895) 19 Bom. 200; Añandrao v. 
G 1 I. A. 241, 18 Lin Oe: Ram A adha Durgaba (1898) 22 Bom. 761. 1 
Ooondoo v. Ohunder Canto Mookerjee (d) Jani Begam v. Jehang® Khan (1887) 9 801 
(1876) 4 I. A. 23, 2 Cal. 238. ; 476; Hakim-un-Misesa v. Deonarain (1891) 
. 18 All. 102; 5 v. Krisbr.usu h 

e) Grish Chandra v. Kashisauri Debi 41886) 13 1890) 5. — F. B. 
i Cal. 146 ; Khoshdeb Biswas v. Satr Mondol e (9 Rajendra lon v. Watson 4 Co. (1891) 


(1888) 15 Cal. 486; Vishnu Mahadev v. Cal. 510. 
e @ è 


MORTGAGED DEBT, 186 


5 ks assignee. No warranty of title is expressed in the Act, but probably 
= Princip e of sec. 14 of the Indian Sale of Goods Act 3 of, 1930 would be 


134. Where a debt is transferred for the purpose of 


8 Securing an existing or future debt, the 

debt so transferred, if received by the 

transferor or recovered by the transferee, is applicable, first, 

in payment of the costs of such recovery: secondly, in or 

towards satisfaction of the amount for the time being secured 

y the transfer; and the residue, if any, belongs to the 
transferor or other person entitled to receive the ame. 


Amendment.—This was sec. 138. It was renumbered 134 by Act 2 of 1900 which 
also made some verbal alterations and added the words “ or other porson entitled to 
recover the same.” Since then ther has been no change. 


Assignment by way of mortgage.—A debt may be agsigned by way of seourity (f). 
The distinction which exists in the English law between an absolute transfer of a chose 
in action and a transfer by way of charge does not exist under tho Transfer of Property 


Act (g). A right to rent to fall due in future is an actionable claim which may be the subject » 


of a mortgage (i). It has been said in a Calcutta case (i): @ The position created by the 
precise language of sec. 134. S ms to by somewhat anomalous, because where there in 
a transfer under sec. 130, al? the rights and remedies of the transferor vest in the trans- 
feree. The expression ‘all rights’ must of course include the right of ownershjp, 
and yet sec. 134 says that the residae, if any, belongs to the transferor which is only 
another way of saying that if there is anything left over, after the debt between the 
transferor and the transferee is sutistied, the transferor is the owner of the balance what- 
ever it may be. The anomaly consists in this, that there is a contradiction between the 
provisions of sec. 130 and those of sec. 134. One would have expected that instead 
of saying any residue belongs to the transferor’ the section would have said | the 
residue, if any, shall be retransferred by the original transferee to the original transferor.’ ™ 
It is submitted that thero is really no conflict between the two sections. Under sec. 130 
“all rights and remedies’? of the transferor vest in the tranaferee,ris a vis the debtor and 
the transferor cannot, after assignment even by way of security, sue the debtor, for that 
remedy is vested by the assignment in the transferee (j). Sec. 134 deals with the rights 
inter se the transferor and transferee, when the debt is transferred by way of security, 
after the debt is recovered. The section prescribes the mode or realization of a mortgaged 
debt. The assignee recovers the debt and pays the surplus, F any, to the ngsignor. A 
transaction may be described by the parties as a charge or lien and yet it may be in sub- 
stance an assignment, for when a creditor purports to create a lien arge ona ag bt dyo 
to him in favour of another person, the words have no meaning except as giving the latter 
a right to recover the debt from the debtor (k). 


As already stated a martgage in English fornf which transſors tho property with a 


proviso for reconveyance is an absolute assignment under the English statute ; though an 


— — 


e Chetty (1926) Mad. W. N. 


i lakrishna® Iyer ' men 3% HA: 4 t 
O CPO) 38 Manz, e 420; Ramae () pa hoy . DA Darid (1038) os Cal 
Whi Pillai v. Muthu Chetti (1911) gi | 1,38 C. W. N. 1190, 155 I.C. 193, (1935) 
53, 5 I. C. 884; Muthukrishmer V. f AC. 218. 


raghava (1915) 38 Mad. 297, 21 T. C. 36 jı Santuram v. Trust of India Asgurancg Co., 


; . . D k Co supri. ; 5 

(9) Santuram v. Trust of India Assurance Co. a Ardesir Bejonji v. Syed Sirdar Ali Khan 

(h) "Pillai v. Boraisumi Chey g i (2300) siam DALU a aman 
8 ? . 3 ? t Ve è è 

£ (1916) 31 I.C. 478; Poothakka Nachiar v. pe O 


Se. 
133,134 
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‘assignment. by way of charge only is a conditional assignment and not within the 
English statute (b. In Mulraj Khatau v. Vishwanath (m) the Privy Council rejected the 
contention that the requirement of an assignment in writing under sec. 130 referred only 
to a transfer of dbsolute rights and not to the creation of a charge. 

An assignment by way of mortgage or charge of a book debt of a company is void 
as against the liquidator or any creditor of the company unless the provisions of 
sec. 109 (d) of the Companies Act, 1913, are complied with (n). 

An assignment by way of charge on future property is’a valid assignment in equity, 
which will attach to the property when it comes into existence (0). The section does 
not permit a transferor to recover the debt. If the transferee and the debtor 
collude, the transferor can file a suit for redemption and can get the debt reassigned to 
him (p). à 
135. Every assignee, by endorsement or other writing, of 
Assignment of rights à policy of insurance against fire, in whom 


under policy of Insurance. the property in the subject insured shall be 
absolutely vested at the date of the assignment, shall have 
transferred and vested in him all rights of suit as if the contract 
contained in the policy had been made with himself. 


€ Amendment.—This section was inserted by Act 2 of 1900. It was transferred with 
slight alteration from the Poljcies of Insurance ( Marine and Fire) Assignment Act, 1866, 


5 of 1866, which is now entirely repealed. i 3 
Policies of Marine and Fire Insurance. — These pdlicies constitute an excep- 
tiqn to the general rule, for they cannot be assigned Without a transfer of the property 
insured. So when the ownership of goods passed to the plaintiffs on delivery into their 
lighters they could not recover on a policy which was not agreed to be transferred to 
the plaintiffs by the contract of sale though it was subsequently transferred to them (). 


But a marine policy may be assigned after loss (r). 
135A. (1) Where a policy of marine insurance has been 
assigned so as to pass the beneficial interest 
Assignment of rights therein, the assignee of the poligy is entitled 
insuran  ” to sue thereon in his own name; and the 
defendant is entitled to make any defence 
arising out of the contract which he would have been entitled 
to make if the action had been-brought in the name of the person 
by or on behalf of whom the policy was effected. 
„ (2) Whg» the insurer pays for a total loss, either of the 
whole, or, in the case of goods, of any apportionable part, of the 
subject-matter insured, he thereupon becomes entitled to take 


over the intere&t of the insired person in whatever may remain 


of the subject-matter so paid for, and he is thereby subrogated 
to all the rights and remedies of thé insured person in and in 


(I) Durham Bros. v. Robertson (1808) 1 C. B. (o) Lagdir Nanji v. Surendra Mohan (1938) 

765. -177 1.6. 020, (1088) 4 C606. Co, 

am) (1018) 37 Bom. 198, 40 I. A. 24, 17 I.C. 627. P) 5 Trusteof India Assu: 

n) Ranji v. D. A. David (1935) 62 Cal. 1, North of England Oil-Cake Co. v. Archange 
aia i WN. 1190, 165 1.0. 19 35) AC. 0 Tad Oe (1875) L. k. 10 Q.B. 249. 

218. (r) Lloyd v. Fleming (1872) L. R. 7 C. B. 200. 
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respect of that sub 
causing the loss. 


(3) Where the insurer pays f l 
| i ays for a partial loss, he acquires 
no title to the subject-matter insured, or such part of it = may 
remain, but he is thereupon subrogated to all rights and remedies 
85 ki ekan aaa from the time of the casualty causing 
e loss, in so far as the insured person has been ind ifie 
such payment for the loss. P wen 


| | 8 Š 
(¢) Nothing in clause (e) of section 6 shall affect the 
provisions of this section. 3 


a pee ae was inserted by scc. 4 of the Transfer of Property (Amendment) Act 


ject-matter as from the time of the casualty Ss. 
4 135A, 196 


T 7 1 
136. No Judge, legal practitioner or officer connected 
with any Court of Jastice shall buy or 


I ity of office fhe] stir a for. or acre ej 
solNGapaeity hel, fers traffic in, or stipulate for, or agree to receive 


Justice. ahy share of, or interest in. any actionable 

claim, and no Court of Justice shall enforce, 
at his instance, or at; the instance of any person claiming by 
or through him, any actionable claim, so dealt with by him as 
aforesaid. è : 


eAmendment.—Section 136 was originally as follows :-- - 

“ 136. No Judge, pleader, muktear, clerk, bailiff or other officer connected with 
Courts of Justice can buy any actionable claim falling under the jurisdiction 
of the Court in which he exercises his functions.“ 

The present section was substituted by Act 2 of 1900. The amendment considerably 
enlarges the scope of the section. ‘The general words “ legal practitioner '" make it apply 
to advocates and solicitors. The words traftic in or stipulate fur’? prevent a legal 
practitioner bargaining for an interest in the subject-matter of a suit. Again the omission 
of the words “falling within the jurisdiction of the Court in which he exercises 

ehis functions makes the prohibition apply tosactionable claims generally and it is not 
exclusive, as it was formerly, of those on which an action might have been brought in 
another Court (s). Moreover the amended section makes it glear that the prohibited 
transactions are not only illegal but unenforceable. On the other hand the amendments 
made in the definition of actionable claim and in sec. 137 show thala legn practitioner 
may take an assignment of a secured debt, art that dealings in stocks, Shares and dehen® 
tures are not prohibited. . 

Object. — The intention of the former section was said to be that officers attached to 
a Court should not be placed?in a position in which they may be tempted to un the in- 
fluence or the information which they may have acquired by virtue of their possible 
connection with the transaction of busipess in the Court, to the pr ejudice of persons who 
might haye to resort to it for the adjudication of actionable claims (t). The section 
was thereftre not applied to à High Court pleader purchasing at a sale held in a 
Subordinate Court an which he did not habitually practise. But the principle under- 


lying the section is of Wider import affecting the administration of justice in all Courte. 
JJC 8 


— — 


(8) Rathnasami v Subramanya (1888) 11 Mad 5g: Nn w ? Rathnasami v. Subramanya, supra. 
0 Singaracharlu v. Sivabai (1888) 11 Mad. 498. EF 9 , 
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In Kerakoose v. Serle (u) the Privy Council said It is of great importance in all coun- 
tries, and more particularly in a country like India, that no officer of a Court of 
Justice should be even exposed to the suspicion that in the discharge of his official duties 
his conduct may be influenced by any nal consideration.’ The section is 
therefore analogous to Order 21, rule 73 of the Civil Procedure Code, 1908, which 
provides that “ no officer or other person having any duty to perform in connection 
with any sale shall, either directly or indirectly, bid for, acquire or attempt to acquire 
any interest in the property sold. The words or other person did not occur in 
the corresponding provision of the Code of Civil Procedure of 1882 and under that Code 
a pleader was said not to be an officer of the Court and not debarred from purchasing 
property sold in execution, though the Courts disapprove of such purchases (v). But 
sec. 136 does not apply to such purchases noreto the purchase of a decree, for a decree 
is not an actionable claim (w). The word “buy”? in this section does not refer tp 
purchases at Court sales, for sec. 136 is subject to sec. 2 (d), and it has been held that a 
pur by a pleader of a policy of life insurance at a Court sale is not invalid (xf The 
prohibition applies whether a suit has been filed on the actionable claim or not, and 
a purchase after suit offends against public policy more than the purchase of such a 
claim before suit (y). Nor is the prohibition restricted to actionable claims in respect 
of which the pleader has a professional duty to perform; and when a pleader purchased 
a house under a kabala which assigned to him the rents which were in arrears, 
this section was a bar to his enforcing his claim (4. Again an assignment by a Maho- 
medan widow to a pleader of her claim for unpaid dower is invalid (a). But a pleader 
may make an assignment of arrears of rent, for a sale of an actionable claim is not 


forbidden and a mere sale is not trafficking (b). h 
137. Nothing jn the foregoing sections of this Chapter 
applies to stocks, shares or debentures, 
instrumeaty ete’ op to instruments, which, are for the time 
being by law or custom, negotiable, or to 


any mercantile document of title to goods. 


Eæplanation.— The expression, mercantile document of 
title to goods,” includes a bill of lading, dock-warrant, ware- 
housekeeper’s certificate, railway-receipt, warrant or order for 
the delivery of goods, and any other document used in the 
ordinary course of business as proof of the possessiòn or control 


of goods, or authorizing or purporting to authorize, either by 
endorsement or by delivery, the possessor of the document to 


transfer or receive goods thereby represented. 


Amendment.—This gection was sec. 139. The repealed section 139 was as follows :— 
“Nothing in this Chapter applies to negotiable instruments.” This section was sub- 
stituted by the amending Act 2 of 1900 and there has been no change since then. 


e Negotiable fnstruments and the “Law Merchant.—The assignment of a 
negotiable instrument is effected under the Negotiable Instruments Act by endorsement 
and delivefy, or if payable to bearer by delivery only. The old section referred only to 
such instruments. The amending Aq 2 of 1900 include instruments which are used in 


(1927) 46 Cal. L. J. 225, 104 I. C. 729, (27) 
A. C. 691 


6 . e U 
v) Nundeepat Mahta v. Urquhart (1870) 13 (% eMuni Reddi v. Venkata Row (1914) 37 Mad. 
j R. 209; Syed Wa od Hosein v. Hafes 238, 17 I. C. 544. e f $ 
Ahmed (1872) 17 W.R. 480; Subbarayudu (z) Sheogobind Singh v. Gouri Præad (1926) 
v. Kota (1892) 15 Mad. 389; Aghore 4 Pat. 43, 88 1.0. 81, ('25) A.P. 310° 
Nath ngg Ram Churn (18096) 23 Cal. 805 ; Hiralal NN v. Tripura Charan Rai 
"*  v. Ramanathan (1887) 10 (1918) 40 Cal. 650, 19 1.C. 129. Nadir 


(u) (1846) 8 M. LA. 320, 346. 


(a) Amir Hasan Khan v. M 5 
a A aan Ta A 
ch Hirday Narain Singh v. Jugal Prasad Sirah 


<w) Govindarajulu v. Ranga Rao (1921) 40 Mad. 


i u 
L. J. 124, 62 
d2) „Nationa? Misurange Co. v. Haridas Bosu 
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the ordinary course of business as proof of the ion and good : 
: y © possess control of 8 
T are i transferable by the Law Merchant, i. e., by the Jaw or aa te 
mero T As to theso the section merely provides that they are not subject to the 
specia! requirements of Chapter VIII as to netiona ble claims, and whether or not they 
are negotiable depends upon the Law’Merchant (c). A bill of lading is trunsferable by 
endorsement (d); but a mate's receipt is not a document of title and cannot be transferred 
by endorsement (e). A debenture Was given as an illustration of the old sec. 137, but 
as it is a secured debt it 38 not an actionable claim under the definition in this Act. 
In Imperial Bank of India v. Bengal National Bank (J) Rankin, C. J., said— The 
meaning of this section seems to be that debentures and certain other things may be 
transferred otherwise than in the manner provided by sec. 130 and that the effect of the 
transfer is not controlled by the subscopient sections. I do not think it has reference to 


5 considered as transfers, but only as the subject-matter of a transfor.” 
Bearer debentures are now by the general custom of merchants regarded as negotiable 
instiuments (g). A railway receipt entitles the endorsve to delivery as a document of 

title to goods (); and 80 does a delivery order (i). A pledge of a railway receijt has the 

effect of a pledge of the relative goods (j). Shares ean only be transferred as provided 
by the Companies Acts k). Shares are not, however, actionable claims and are excluded 
from the operation of this Chapter (|). When a negotiable instrument is negotiated the 
holder in due course docs not take subject to the liabilities and equities affecting his 
transferor but may acquire a bette title. But the transfer of such instruments may be 
effected by an instrument in writing under sec. 130 and thp transfer will then be subject to 
sec. 132 (m). This is because sec. 137, while it gives an extended privilege to mercantile 
documents is in no way re mrictive (2). The section is no bar to the tranafer of a negotiable 
instrument otherwise than by way of endorsement. Thus in places like the Punjab wiere 
the Transfer of Property Act is not in force, an oral assignment has been held to bh, 
sufficient (o). If a promissory note is executed in? favour of a joint Hindu 

family the whole family nap suo to cover the debt evidenced by the note; and if a 

partition is effected each hember may sue (not on the note but on debt) to recover his 

share (p). The benefitial ownef' cannot sue on the note alleging that the payee is his 
benamidar, though he may sue for, the debt evidenced by the note (qg). In some Gases 

a promissory noto has been held to be transferred without an endorsement, by operation 

af law. Thus the party entitled to possession after the release of the property from the 

superintendence of the Court of Wards, is entitled to sue on promissory notea executed 
by tenants to the Court of Wards (r). So also when a promissory note was purchased 

at a Court Auction (s). But in a case where a negotiable instrument was allotted to a 

party by a partition award and decree the Bombay High Court held that there was no 

transfer by operation of law (t). 


Section 158 does not apply to instruments under this section, otherwine it would be 
questionable if a legal practitioner could take a cheque in payment of his fees. 


Section 137 must by virtue of sec. 4 be read as part of the Contract Act (u). 


a 1 C. Muhammad Khumarali v. Ranga Rao 

(c) 5 1 xe Po Yan (1923) 68 I. C (1901) 24 Mad. an ; VP 

694, A. EK. Te 0 683; (1922) 66 LC. 501; Raman Chatty v. 

sa „ 7008) N. N. 237. ! Nagarat un Naicker (1912) 11 Mad. L.T. 

(e) Natcheappa v. Irrawaddy Flotilla Co. (1914) 246, 15 1.6. 3AN. „„ 

Oat 670, 22 LC. 311 P.C. / % 

41 a Gai 1 6. 152, 131 I. C. 689, (31) Chettiar (1033 I. C. 202, (3) A. M. 199; 

(f) (1081) 58 Cal. 136, 152, 131 JC. AH, Ghanarhyamdar ® Sahu (1036) 16 Unt. 
(9) Bhuana — Exploration Co. v. London 74, 167 LC. 51, (1937) A. P. 100. 


- Trading Co. (1898) 2 Q.B. 658. lo) Ren Paan 5 Ram (1030) A. L. 601, 
N 5 Cp: fa 054; i (p Gopalu Pillai v. Ķothandarama Ayyar (1934) 
Booretary of State v. Tishi Ram (1928) 50 VVV 
‘All, 227, 108 I. C. 457 (28) A. A. 145. IK Barua v. Gura Mia (1031) 68 
% Anglo Indian Jute Mills Co. v. Omadenali () 10. 732, 131 1.C. 570 (31) A. C. 387; 
\ I. C. 3590. i Jal. (32, rags 7. u Lal 1934 "18 P t 
(1911) mgt reps 1 indi ké Official I aignee ; Peary Pari v. Gauri al ( ) at. 
49) 20 Madras (4946 56 Mad, 177, 64 Mad. .J. 655, 151 T.C. 694, (30) A.P. 382. 
820, 143 L.C. 641, (39) AM. 207. 427. 4 (r) Sowear Lodd Covina 21 Jad. 884. * 
dk) Torkington v. Magee (1902) 2 K. B. 427, 430. Muneppa Naidu ( 834. 


0) Raya Naya? v. Krishna Pattar (1643) Mad. % Kutalingam Pillai v. Pakiyyn Fornandes 


: 5 I. C. 210, 1910) 21 Mad. L. J. 422, 
115, (1942) 2 K. L. J. 120, 205 I ( 
1048) A. M. 74. 210 18 © Verapra v. Mahadeva (1084) 26 Bom. 
Km) hoy umar v. Haridas Bysack (1 32145 I. K. 807, 153 I. C. 352, (34) A.B, 356. 
Cal. W s 


N. 494, 22 I.C. 500; Muthar 


u . Ci s Tu 
vV. Kadir Sahib (1905) 28 Mad. 514. MW) Ramdas v. 8 Aņercharg & 0., supra. 
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APPENDIX I. 


THE HINDU TRANSFERS AND BEQUESTS ACT, 1914, 
BEING 


MADRAS ACT NO. I OF 1914. 
[Came into force on the Ih February, 1914.] 


An Act to declare the rights of Hindus to make transfers and i 
bequests in favour of unborn persons [in the Mufassal 
of Madras]. 


WHEREAS it is expedient to deglare the rights of person 
governed by the Hindu law to make transfer 


Preamble. and bequests in favour qf unborn persons ; 
* It is hereby enacted as follows :— l 
8 “1. This Act may, be called The 

ee Hindu Transfers and bequests Act, 1914.” 


2. (1) This Act shall apply to all transfers inter vivos 
and wills made by persons governed by the 
Hindu law who are domiciled within the 
limits of the Presidency of Madras. 


Application and extent. 


(2) In the case of transfers inter vivos or wills executed 
before the date of this Act the provisions of thi? Act shall 
apply to such of the dispositions thereby made as are intended 
to come into operation at a time which is subsequent to such 
date: Provided that nothing contained in this section shall 
affect bona fide trangferees for valuable consideration in whom 
the right to any property has vested prior to the date of the 
Act. ~ l 

Explanation.—Hindus governed by the Marumakkattayam 
or the Aliyasaatana law shall be deémed to be persons 
governed by the Hindu law for the purposes of this Act. | 


3. Subject to the limitations and provisions spegified 
in this Act, no disposition of property by a Hindu, whether 
by trangfer inter vwos or by will, shall be invalid by reason 
only that any person for whose benefit it mgy have been made 
was not born at the date of such disposition. 


= * 
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4. The limitations and provisi T eee 
shall be the following, a — referred to in section 3 


» 
(a) in respect of dispositions by transfers infer vivos, 


those contained in Chapter II of the Transfer of 
Property Act, 1882, and ° 


(b) in respect of dispositions by will, those contained 


in sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925. 


Sections 3 and 4 were substituted for tho original seen. 3, 4 and 5, by the Transfer 
of Property (Amendment) Supplementary Act 21 of 1929, s. 11, which came into force 
on the Ist April 1930. Tho original sees. 3, 4 and 5 were as follows :— 


3. A transfer inter vivos or disposition by will of any property shall not be invalid 

Transfers and bequests in by roaspn only that th transferee or legatoo is an unborn 

favour of unborn persons. person at tho date of the transfor or the death of tho testator 
as tho case may be. f 


è 
4. No transfer of pibperty can oporate to create nn interost which is to tako affect 
Rule against perpetuity aftor the lifetime of one or moro persons living at the date bf, 
in regard to transfers. tho transfer and the minority of some persons who shall be 


: ? Mh existerBo at the expiration of that period und to whom 
if he attains full age, the interesd created is to belong. 


This is sec. 14 of the Transfer af Property Act, 1882. ” 
* 5. No bequest is valid whereby tho vesting of the thing bequeathed may be delayed 
Rule against perpetuity beyond the lifetime of one or more persons living at the 
dn regard to bequests. testator's decoase and the minority of some person who shall 

be in existence at the expiration of that period and to whom 
af he attains full age, the thing bequeathed is to belong. 


This is se? 101 of the I ndian Succession Act, 1365, now sec. 114 of the Indian Succession 
Act, 1925. 


APPENDIX II. 


THE HINDU DISPOSITION OF PROPERTY ACT, 1916, 
BEING 
ACT NO. XV OF 1916. 


[Received the assent of the Governor-General on the 28th September 
1916.] : 


An Act to remove certain existing disabilities in respect of*the 
power of disposition of property by Hindus for the benefit 
of persons not in existence at the date of such disposition. 


WHEREAS it is expedient to remove certain existing 
disabilities in respect ©f the power of disposition of property 
by Hindus for the benefit of persons not ix existence at the 
date of such n It is hereby enacted as follows :— 


5 1. (2) This Act may be called the 
Hindu Disposition ef Property Act, 1916. 


: (2) It extends, in the first instarfce, to all the Provinces 
of India, except the province of Madras: Provided that the 
Governor-General in Council may, by notification in the 
Gazette of India, extend this Act to the province of Madras. 


As to Madras, see App. I and App. III. 


2. Subject to the limitations and provisions specified in 
Dispositions for the this Act, no disposition of property by a 
benefit of person not in Hindu, whether by transfer inter vivos 
or by will, shall be invalid by reason only 

that any person for whose benefit it may have been made 


was not in existence at the date of such disposition. 


3. The limitations and provisions 
tons. n “nd cond! referred to in section 2 shall be the following, 
namely :— 
(a) in respect of dispositions. by transfer inter vivos 
those contained in Chapter II of thé Transfer of 
Property Act, 1882, and 
5 by the Transfer 


Chaptér II’? was substituted for sections 13, 14 and 20,’ 
of Property (Amendment) Supplementary Act 21 of 1929, s. 12, which came 
into force on the lat April, 1930. 
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(6) in respect of disposition by will, those contained 


in sections 113, 114, 115 and 116 df the Indian 
Succession Act, 1925. 


The words and figures “sections 113, 114, 115 and 116 of the Indian Suocessiors 
Act, 1925 were substituted for the words and figures *' sections 100 and 101 of the 


Indian Succession Act, 1865 by the Transfor of Property (Amendment) Sapplemontary 
Act 21 of 1929, 6. 12. 


4, (Omitted by the Transfer of Property (Amendment) 
* Supplementary Act 21 of 1929, s. 12.) 


The original sec. 4 was as follows :— | 


4. Where a disposition of property fails by reason of any of the limitations roforred 
Failure of prior disposi- to in section 3, any disposition intended to tako effect after 
tion. or apar failure of such prior disposition also faila. 
5. Where the Governor-General in Council is of opinion 
„that the Khoja community in British India 
4 Application of this Aet or any part thereof desire that the provi- 
sions of this Act should be extended to such: 
community, he may, by notification in the Gazette of India, 
declare that the provisions of this Act, with the substitution 
of the word Khojas pr “ Khoja , as the case may be, for 
the word Hindus or Hindu wherever those words occur, 
shall apply to that community in such area as may be specified 
in the notification and this Act shall thereupon have effect 
accordingly. 
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THE HINDU TRANSFERS AND BEQUESTS (CITY OF MADRAS) ACT, 
BEING 


ACT VIII OF 1921. 


[Received the assent of the Governor-General on the 27th March, 
1921.) 


An Act to declare the rights of Hindus to make transfers and 
bequests in favour of unborn persons in the City of Madras. 


WHEREAS it is expedient to declare the rights of Hindus. 
to make transfers and bequests in favour of unborn persons 
in the City of Madras; It is hereby enacted as follows: 


1. This Act may be called the Hindu 
Short title. Transfers and Bequestse (City of Madras) 
a | Ac, 1921. 


2. (J) This Act shall apply to all transfers inter vivos 
and wills made by persoris governed by 
Application and extent. the Hindu law who are domiciled within 
the limits of the Ordinary Original Civil 

Jurisdiction of the High Court of Madras. 


(2) In the case of transfers inter vivos or wills executed 
before the date of this Act, the provisions of this Act shall 
apply to such of the dispositions thereby made as ame intended 
to come into operation at a time which is subsequent to the 
14th February 1914: 


Provided that nothing contained in this section shall 
affect bona fide traneferees for valuable consideration in whom 
the right to any property has vested prior to the date of this 
Ac. P ‘ 


Exptanation.—Hindus governed by tke Marumakkattayam 
or the Aliyasantfina law shall be deemed to be persons governed 
by the Hindu law for the purposes of this Act. 


3. Subject to the limitations and provisions specified 
in this Act, no disposition of property by a Hindu, whether 
by transfers inter vivos or by will, shall be invalid by reason 
only that any person for whose benefit it may have been made 
was not born at the date of such disposition. 
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4, The limitations and provisions referred to in secti 
° 8 ection 3 
shall be the following, nani dan : 


(a) in respect of disposition by transfer inter vivos 


those contained in Chapter II of the Transfer of, 


Property Act, 1882, and 


(b) in respect of dispositions by will, those contained 
m sections 113, 114, 115 and 116 of the Indian 


Š Succession Act, 1925. 


Sections 3 and 4 wero substituted for the original secs. 3, 4 and 5, by the Transfer 
of Property (Amendment) Supplementary Act 21 of 1929, s. 13, which came dto force 
on the lst April 1930. The original ss. 3, 4 and 5 wore as follows ; —- 


3. A transfer inter vivos or disposition by will of any property shull not be invalid 

l by reason only that the transfereo or legateo is an unborn 

e person at the date of the transfer or the death of the tostator, 
; as the case may be. . 


4. No transfer of property can operate to create an interest which ia to take effect 
after the lifetime of one 01 more persons living at the Mito 
of the transfer and the mincsity of some person who shall 
xy in existgnce at the expiration of that period and to whom 
if he attains full age, the interest crouted ix to belong. 


This is sec, 14 of the Transfer of Property Act, 1882. > 


5. No bequost is valid whereby the vesting of the thing boqueathed may bo dolayod 

beyond the lifetime of one or more persons living at the 

Rule against perpetuity togtator’s ducoase and the minority of somo persons who shall 
in regard to bequcsts. h ae E 

be in existenco at the expiration of that period, and to whom 


if he attains full ago, the thing bequeathed is to belong. 
This is sec. 101 of the Indian Succession Act, 1860, now sec. 114 of the Indian 
Succession Act, 1925. 


Rule against perpetuity 
in regard to transfers. 


APPENDIX IV. 


CROWN GRANTS ACT, 1895. 
(Act XV or 1895). 
[Passed on the 10th October, 1895]. 


Historical Memoir. 
No. ; : 
Year. | of Act. Name of Act. How affected. 
© 
1895. XV | Crown Grants 93 ..] Rep. in part, Act X of 1914. 


LA 


An Act to explain the Tranafer of Property Act, 1882, so far as relates to grants from the 
Crown, and to remove certain douhts as to i al of, the Crown in relation 


to such grants. e ; 
4. t 


«WHEREAS doubts have arisen as to the extent and operation of the Transfer of 
Property Act, 1882, and, as to the power of the Crown to impose limitations and restric- 
tions upon grants and other transfers of land made by itor under its authority, and it 
is expedient to remove such doubts ; It is hereby enacted as follows: 


Title, extent and com. 1. (1) This Act may be called the Crown Grants 
mencement, Act, 1895. 

(2) It extends to all the Provinces of India; “#[a]. å 

(3) * *[a] 


2. Nothing in the Transfer of Property Art, 1882, contained shall apply or be 
Transfer of Property Act, deemed ever to have applied to any grant or other transfer 
1882, not to apply to Crown of land or of any interest therein heretofore made or hereafter 
grants. to be made by or on behalf of Her Majesty the Queen 
Empress, her heirs or successors, or by or on behalf of the Secretary of State for India in 
Council to, or in favour of any person whomsoever ; but every such grant and transfer 
shal be construed af take offect as if the said Act had not been passed. 


3. All provisions, restrictions, conditions and limitations over contained in any 
Crown grants to tage such grant pr transfer as afofesaid shall be valid and take 
effect according to their effect according to their tenor any rule of law, statute or 
tenor. enactment of the Legislature to the contrary notwithstanding 


[a] Repealed by Act X of 1914. e 8 


APPENDIX V. 


TRANSFER OF PROPERTY AND THE INDIAN REGISTRATION 
(BOMBAY AMENDMENT) ACT, 1939. 


BOMBAY ACT NO. XIV OF 1939. 


(First published, a fter having received the assent of the Governor- 
» General, in the Bombay Government Gazette” on the 
3 15th June 1939.) 


è 
An Act to amend the Transfer of Property Act, 1882, and the 
Indian Registration Act, 1908, in their application to the 
Province of Bombay. 


WHEREAS it is expedient to amend the Transfer of Property 
Act, 1882, and thé, Indian Registration Act, 1908, in their 


application to the Province of Bombay for the purposes hert-, 


inafter appearing ; It is hereby enacted as follows: — 
> 3 ? 


. 1. >This Act may be called the Transfer 
Short title. of Property and the Indian Registration 
. (Bombay Amendment) Act, 1939. 


9. This Act shall apply to notices in respect of suits or 
proceedings which relate to immoveable 
Application of Act. properties situate wholly or partly in the 
? City of Bombay with effect from such date 
as may be directed by the Provincial Government in this 
behalf by notification in the Official Gazette : 
’ è 


Provided that the Provincial Government may by similar 
notification direct that the provisions of this Act shall apply to 
such notices relating to immoveable properties situate wholly 
or partly in such other area ds may be specified in the sa 
notification. > 


NE E. . Section 52 of the Transfer of shir pd 

a ae wel IV of , as sub-sec- 

tion 62 of Act IV of Act, 18 2 eshall be renumbered | 

1682 | . tion aß of section 52 of the said Act and 
ETa i d after the word 

i) in ‘stib;section (1) 80 renumber¢ > Ww 
“ inti ” the words and figures il a notice of the pendency 
of such suit or proceeding 15 registred under section 18 of the 


a 


IVot 1882 
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XVI of 1908. Indian Registration Act, 1908,” and after the word property 
where it océurs for the second time the words “ after the notice 


is 80 registered, iJ shall be inserted ; and 


„5 (ui after the ád sub-section (1 ) 50 ee, the 
following shall be inserted, namely :— 


(2) Every notice of pendency of a suit or prc 
ing referred to in sub-section (1) shall contain the * 


ing particulars, namely :— 

(a) the name and address of the owner of immoveable 
property or other person whose right to the 
immoveable property jg in question; 

(b) the destription of the immoveable property, the 
right to which is in question: 

(e) the court in which the suit or proceeding is pending; 

(d) the nature and title of the sfitt or proceeding ; and 

(e) the date on which the suit or proceeding was 
instituted.” | 
Amendment of seo- 4. In the Indian Registration Act, 
90 


tions 18 and 28 of Act 
XVI of 1908. 


(1) in section 18 e 


(i) the word “and” after clause (e) shall be 
deleted ; and A 

(it) after clause (e) the following shall be inserted, 
namely :— 


er) notices of pending suits or cage anes: T re- 
ferred to in section 52 of the Transfer of 


Property. Act, 1882; and” ; 


IV of 1882. Š 
and 
(2) in section 28 far the brackets, letters and 


word “ (b) and (c),” the brackets, Etters and word 
“ (b), (e) and (ee),“ shall be substituted. 
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DISPOSITIONS OF PROPERTY (BOMBAY) VALIDATION ACT, 1947. 
BOMBAY ACT NO. LIV OF 1947. | 
rat published, after having received the assent of the Governor- 


& «General, in the Bombay Government Gazette” on the 16th 
° January, 1948.) 


® 
An Act to validate certain dispositions of property in the Prévince 
+ of Bombay. 


WHEREAS it is expedient to validate certain dispositions 
of property in the Province of Bombay ; It is hereby enacted 
as follows :— 


1. This Act may be called the Dispos- 


Short title. tions of Property (Borebay) Validation Act, 


29047. 


2. This Act shall apply to all trusts made, and to all 
wills and other testamentary dispositions 
Application of Act. of persons who have died, before the first 

day of January one thousand nine hundred 
and forty- five 


(a) where such trusts, wills or testamentary dispositions 
relate to immoveable property situate within the 
Province of Bombay; 


(b) where such trusts, wills or testamentary dispositions 
relate to property of-every description other than 
immoveable property and are declared, executed or 
made by a settlor or testator, as tlu case may be, 
in the Province of Bombay, notwithstanding and - 
thing to the contrary contained in Part II of the 
Indian Succession Act, 1925. . 


„ (1) The following provisions of law shall not apply 

7 a) > and shail be deemed never to have applied 

Validation of certain to the dispositions of property contained 

i a D. in or made by the instruments Kaga 

i < ‘on 13 of the Transfer of Property 
in section 2, namely, (a) sectjon 13 of 4 5 | 5 

Act, 15 5 and (b) . 113 of the Indian Succession Act, 1925. 


XXXIX 
1925. 

kah 
IV of 1882. ~ 
XXXIX. of 


1925. 
© 
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(2) To the dispositions of property contained in or made 
bv the ins ents mentioned in section 2 the enactments 
mentioned’ in the first column of the Schedule to this Act 
shall apply, and shall be deemed to have always applied, with 
the omissions and modifications ee in the second column 


of the Schedule. 


4. Nothing in this.Act shall be deemed to affect or pre- 
judice in any way any right, title or interest 


Baving. 


accrued to any person under a final decree 
or order of a competent court or acquired 


by any person for valuable consideration before the coming 


into force of this Act. 


SCHEDULE. 


1. 


ENACTMENTS. 


Section 15 of the Transfer of Property 
Act, 1882. 

Seption 16 of the Transfer of Property 
Act, 1882. 

Clause (6) of section 3 of the Hindu 
Disposition of Property Act, 1916. 

Section 115 of the Indian Succession 
Act, 1925. 

Section 1 15 of the Indian 8 
Act, 1925 

Schedule III to the Indian Succession 
Act, 1925. 

Clause (5) under the heading Res- 
trictions and modifications in appli- 
cation of foregoing sections’’ in 
Schedule III to the Indian Succession , 
Act, 1925. 


2. 


OMISSIONS AND MODIFICATIONS. 


For ‘“seStions 13, and” substitute 
“section ”. e 


Fof sections 13 and’’ substitute 
section. 8 


Omit 113, “. 
Omit section 113 or ”’ 


For ‘ Sections 113 and” substitute 
“ section ’ @ 


Omit ‘* 113,”. 
Omit one hundred and thirteen,’’. 


APPENDIK VII. 
GLOSSARY. 


Ab initio.—(Latin). From the beginning. 
Abadi.—A oultivated tract. A farm. 


Abkari.— Revenue derived from duties on the 
liquor. 
Accessio cedit principali.—(Latin). Thb accession is added to the princi i 
| : principal. A maxim 
of Roman law by which ownership is acquired by accession. * 


Adaimaham patram.—(Tamil). A deed of simple mortgage. 


manufacture and sale of intoxicating 


è 
Adhlapi.—A transaction, customary in the Punjab, by which a person sinka a well and 
clears the land and receives in return a proprietary interest in a share of the land. 


Advancement.—A payment to start a child in life or to make provision for bim. 
Alieno jure.—(Latin). In the right of another. 
Alio intultu.—(Latin). With a different view of prospect. For a different purpose. 


° 
Ba Farzandan.—(Persian). With children, including descendants. The words indicat 
that the grant is to the grantee and his posterity. 9 


Bal-bil-wafa.— See Bye-bil-Wafa.’ 5 
Bandhak.— (Sanskrit). A pledge, a mortgage. . 
Bandhakikhat.— (Bengali). A deed of mortgage. Also bandhaknama and bandhak 
patra. 
Bastu.— A house site, a building plot. ; 
Batal. —(From Sanskrit Vut to divide). A share. A division of the crop between the 
landlord and the cultivating tenant. 
Bemaidi.— Without a term. Also Bemeyadi. For the construction of a bemaidi lease 
see Janaki Nath v. Dina Nath (1931) 54 Cal. L. J. 412, 133 J. C. 732. (31) A. PC. 207. 
Benami.— Nameless, fictitious. A transaction under a false name. 


Bhagbandhak.—A possessory mortgage. > N 
Birt.— (From the Sanskrit Vritti, maintenance, means of livelihood). Fees to family priest. 


ivi i b fise hether secular 
ight, custom or privilege derived from the performance of of w r 
a ee. A at of land to a person for maintenance or for religious of 


charitable objects. Wilson’s Glossary. è 
Birt-maha-brahamani.—Fees or presents receivedsby a Brahmin who conducts funeral 
ceremonies. 


reat free to Brahmins for their support and that 


; 1 
Brahmottar.—(Bengali). Land grantee e frequently been acquired by non-Brahmins.— 


of their descendants. Such lands hav 


Wilson’s Glossary. r ka ftp to the 
2 ê 1 gives a share 0 e pro 
— ho cultivates the land and g , 
Burgadar. = en who c rily a lessee. See Brahmamoyee v. Sheikh Munsur (1920) 
owner. © is not necessa ê ° 


32 Cal. L.J. 37. ° E” 
26 j 
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Buttaki.— Proclamation by beat of drum. 


Butwara.— Partition. Butwara 3 are 5 for partition with the 
sanction of the revenue authorities. 


Bye-bil-wafa.—(Arabic). Literally a sale with faith. 4 mortgage by conditional sale. 


Caveat emptor.—(Latin). Let a purchaser beware. ‘Caveat emptor’ does not mean 
either in law or in Latin that the buyer must take chances, it means that the buyer 
must take care”: Wallis v. Russell (1902) 2 I.R. 585, 615. 


Cess.—-A tax or rate. A great many miscellaneous cesses, _imposts and charges were 
imposed under the Government of the Meghuls i in addition to the land revenue both 
by the Government and the zemindars. These have been either abolished or assimilgt- 
ed with the land revenue. The cesses abolished are called siwai (i.e. extras) pr abwa 
om mathaut: S. 74 Bengal Tenancy Act 8 of 1885. Other cesses indirectly 
connected with the use of land and water and called sayar the landlord was allowed 
to retain: S. 3 (4) Agra Tenancy Act, U. P. Act 3 of 1926. Such cesses were bankar 
or a tax on jungle products and Julfar a tax on fisheries and Phulkar a tax on fruit 


trees. e 


Cestui que trust.—The begeficiary of a trust. 

Chakran lands.—Lands held on service tenure. Generally speaking the term includes 

all lands so held whether by police officials, chowkidars or persons whose duties are 
personal to the zemindgr: Ranjit Singh v. Kali Dasi (1917) 44 I. A. 117, 44 Cal. 
841, 40 I.C. 981. oe 


Champerty and maintenance.—Practices forbidden by English law which are the 
fomentation of litigation in which one has no interest of one’s own. A bargain 


whereby one party is to assist another in récovering property and is to share in 
the proceeds of the suit. e 


e€ 


Char.— Land formed by alluvion. 

 Chevisance.—The business of a scrivener, i. e., a shroff or dealer in money. 

Chose in action.—A term of English law, for a thing recoverable by action as contrasted 
with a thing or chose in. possession. An actionable claim. e 

Chowk.—A courtyard, A square. 


Chowkidar.—A village watchman remunerated by an allotment of land held either 
rent free or at a low rent in consideration of services to be rendered to the zemindare 
who before the English occupation was responsible not only for the payment of 
revenue but also fo the preservation of peace and order within his distriot. The 
chowkidar rendered not only police service but personal service to the zemindar : 
Ranjit Singh Kali Dasi (1917) 44 I.A. 117, 44 Cal. 841, 40 I. C. 981. 

e 


dnuck.—A corruption of ‘Chak’. (Sanskrit Chak, or Chakra a circle or district). A portion 
of lae.d divided off. The detached fields of a village. A patch of rent free land. 
A separate estate or farm. A fub-division of survey number. Wilson's Glossary. 


Covinous. --Collusive. Covine is ‘a secret assent determined in the hearts of two or 
more tö the defrauding and prejudice d& anpther.’—Co. Litt, 357. 


Damäupat.—A rule of the Hindu law of debts by which the interest recoveradle at any 
one time cannot exceed the principal. 


Darpatal. —A tenure subordinate to a patni. A sub-leasehold. See ‘Patni’. k 
Darpatnidar.—A holder of a dafpatni. | € . 


„ 
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Dartaluk.—A subordinate taluka or estate the holder of which revi rough: | 
š enue th 6 
superior talukdar or zemindar. * 0 | 


Darwans.—Doorkeepers. Porters. 


Debutter.—(A corruption of Deotar from the Sanskrit Devatra belonging to the deity). 
Land granted rent free for the support of a temple or idol. 


De die in diem.—(Latin). From day to day. 
Demise.—A transfer by way of lease. 


Deorha.—One and half. Used to exprpds interest in kind at the rate of fifty por cent. 


Deshggt watan.—A hereditary district office remunerated by a cash allowance or a 
grant of rent free land. r 


Dharm.—(From the Sanskrit Dhar, to hold). That which holds a man in tho right path. 
Law, virtue, legal or moral duty.—Wilson’s Glossary. 


Dhrista bandhaka.—(From Sanskrit Dhristi, sight and Bandhak, a pledge). A simple 
mortgage. | 


Diggubhogyam.—(Tamil). | A simple mortgage. 


Dowlferist or Daulferist.2-A rent roll. A statement of rents demanded by zemig- 
dar from his tenants. . A 


> 1 
Ejusdem generis.—( Latin), Of tlie same nature. A rule of construction whereby general 
terms following particuifir oneg are taken to apply to persons and things which are , 
of the same nature as those comprehended in the particular terms. 


En ventre sa mere.—(French). In ‘his mother’s womb. 


Ex*proprietary tenant.— A landlord or proprietor who has lost his proprietary rights 
by alienation voluntary or involuntary and has become a tenant with a right of 
occupancy in his sir land and in land which he has cultivated continuously for a 
specified number of years. See The Oudh Rent Act, 1886 (U. P. Act 22 of 1886) 
s. 7A; The Agra Tenancy Act, 1926, (U.P. Act 3 of 1926) s. 14; The North-West 
Provinces Tepancy Act, 1901, (N. W. P. Act 2 of 1901) s. 10. See also Sir.“ 


Ex-proprietary tenant.—An ex-proprietary tenant is a landlord who has lost his 
proprietary right but who remains a tenant with a right of occupancy of his sir or 
home farm land: See The Agra Tenancy Act, U. P. Act 3 of 1926, ss. 14 & 15; The 
North-West Provinces Tenancy Act, N. W. P. Act 2 of 1901, s. 10. See also ‘Bir.’ 


Fee Simple.—A term of English real property law denoting an absolute estate. Fee 
signifieth inheritance and simple is added for that is descendible to his heirs generally 
that is simply without restraint to the heirs of the body or fhe like, The word 
(simple) properly excludeth both conditions and limitations that Qefeat or abridg® 
the fee’ (Co. Litt. 1. b. ; Halsb. Vol. 24, para. 315). ‘ 


Fee Tail.—A term of English real property law dgnoting a restricigd estate or feudum 

talliatum or an estate tall. ‘To hdd in Fee Tail or in Tail is where a man holdeth 

- certain lands or tenements to him and to his heirs of his body begotten' (Terms 
de la Ley; Halsb, Vol. 24, para. 442). 


Feoffment.—A term of English real property law denoting a conveyance in fee simple. 


Forehand rent. Rent payable in advance. . “g. as 
Gage.—A pawn or pledge. (From the same root as thg word engage). 
4 
* Gahan.—(Marathi). A pledge. A mortgage. sa 2? i 
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Gahan Lahan. (Marathi). A mortgage by conditional sale. 


Ghatwal.—Literally the guard of the għat or hill pass. Ghatwal lands were holdings 
created in frontier territories so that the holders might be ‘ wardens of the Marohes, 
the State granting lands to be held free on condition of guarding the passes: Baden 
Powell Land Systems of British India, Vol. I, p. 582. The person holding the office 
of ghatwal is bound to perform police duties and quasi military duties in considera- 
tion of a remuneration which may take the form of the use of land or an actual estate 
in land, heritable and perpetual : Narayan Singh v. Niranjan Chakravarts (1924) 51 
I.A. 37, 3 Pat. 183, 79 I.C. 828, (24) A. FC. 5. The tenure though peculiar because 
of a certain reserved power of selection nevertheless ranks as hereditary : Raja Durga 
Prasad v. Tribeni (1918) 45 I.A. 251, 46 Cal. 362; Secretary of State v. Jyoti Pradad 
( 1926) 83 I. A. 100, 53 Cal. 538, 94-I.C. 974, (26) A. PC. 41. The Birbhum Ghatwal 
lands were declared transferable and heritable subject to a rent fixed in perpetuity 
by Beng. Reg. 29 of 1814. 


Gross.—aA thing or right in gross is one which is independent of anything else. Thus 
a right or common of pasture appendant may,exist in respect of arable land: T'yrrin. 
gham’s case (1584) 4 Co. Rep. 36a, 37. But a right or common of pasture in gross 
appertaineth to no land and must be in writing or prescription: Co. Litt. 122a. 

q: 


Guzara.—From the Persian word Guzarish. Maintenances 
' Hat.—A market, a market peld on certain days, a fair. 
Hathchitti.—A letter or note written or voyched byethe hand of. 


Havala.—A transfer of a debt from the original deBtor to a person who becomes liable 
7 for it to the creditor. R < 


Hereditament.—A term of English real property law. The word hereditament is of 
as large extent as any word, for whatever may be inherited, be it corporeal or incor- 
poreal, real personal or mixt, is a hereditament : Co. Litt. 16a, 383a, b.—Tenement 
is a large word to grant realty but hereditament is the largest: Coke Inst., Vol. 1, 
p. 6. Jarman says that the most comprehensive words of description applicable to 
real estate are tenements and heredituments as they include every species of realty 
as well corporeal as incorporeal. 


Herilot.—A term of English real property law denoting the right of the Lord of the 
manor, on the death of a freeholder to the best beast or other chattel of such free- 
holder: Halsb., 2nd Ed. Vol. 7, parc. 574. N 


Hiba-bil-iwaz.—A giſt with an exchange. A mutual gift. A gift for a consideration 
as when a man gives property to his wife in lieu of her dower. 


Homestead langt In Bengal the expression denotes a permanent tenancy created 
before the Tranafer of Property Act for the purpose of habitation when a pucca 
building has been erected on the land leased : Safar Als v. Abdul Rasid (1924) 39 
Cal. L.J. 585. e With reference do the Bombay B i Act (Bom. Act 5 of 1862) 
a homestead has been defined as including the site of the building, the dwelling 
house, the trees, wells and shrine and all the appendages which together constitute 
the usual surroundings of the ordinary village home: Collector of a v. Venslal 
(1897) 21 Bom. 588, 593. 


Id certum est quod certum fieri potest.—(Latin). Another reading is “Id certum est 
” qudd certum reddi potest.’ That is (sufficiently) certain which can be made certain. 
A maxim of construction : Owen v. Thomas (1834) 3 My. and K. 353 ( a contrest): 
Adame v, Jones (1852) 9 Hare 485 (a will). 


In e880.—(Latin). In being. 
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In gremio.— (Latin). In the bosom of. 
In odium spoliatoris.—(Latin). The whole maxim is ‘In odium spoliatoria omnia 


preesumuntur.’ Every presumption is made against a wrongdoer. A rule of evidenc8 
that as between an innocent party and a wrongdoer unexplained circumstances 
are pom ed unfavourably to the wrongdoer: Halsb., 2nd Ed., Vol. 18, 
para. 705. 


In pari delicto potior est conditio possidentis.—(Latin). In equal fault the 


condition of the possessor is the Stronger. 


Inam.—An Arabic word meaning a gift or benefaction. A gift by a superior to an 


inferior. The term is applied to gifts of land rent free or at a quit rent in ‘hereditary 
and permanent occupation. There are many classes of inam but the word is of 
generic significance applicable to the grant as a whole. 


Inter vivos.—(Latin). Between living persons. 
Istimrari.— From the Arabic word Jstimrar meaning perpetual. Permanent. Perpetual. 


The word may by usage refer to perpetuity during the lifetime of the grantee. See 
Istimrari Mokarari. In the absence of such usage an istimrari lease was held to 
convey a permanent and hereditary right: Din Dayal v. Sifat Ali (1923) 10 L. J. 
630. The istimrari estates in Ajmere are held in absolute proprietary right and 
only pay revenue to,Gpvernment in the form of a permanent and unenhanceable 
tribute: Baden Powell Lang Systems of British India, Vol. II, p. 336. 


Istimrari Mokarari.—From the Arabic word Istimrar meaning perpetual in point of 


9 


time, and the Arabic word Mokarar meaning fixed as to rent. A perpetual tenure 
at a fixed rent. But the words in their lexicographical sense do not imply any herit- 
able character as mourasi does: Narsingh Dyal v. Ram Narain (1903) 30 Cal. 883 
approved in Kamakhya v. Rama Raksha (1928) 55 I. A. 212, 7 Pat. 649, 109 I. C. 663, 
(28) A. PC. 146. This is because permanence may only be during the lifetime of 
the grantee and the words by themselves only oonfer a life estate on the grantee : 
Ramnarain Singh v. Chota Nagpur ‘Banking Association (1916) 43 Cal. 332, 36 
I. C. 321. 


Jaghir.— From the Persian word Jai meaning a place, and the Persian word Gir 


meaning a holder. A grant generally from the Moghul Government of the royal 
share of the revenue but not of the soil. Such granta were originally for life to a 


Court favourite or as an appanage to an office or title and were resumable at pleasufé. 


In time either because of the decline of the Central G8vernment or because it was 
thought below the dignity of the ruler to resume, the grant became permanent and 
hereditary and many assignments of revenue grew into lemMgrd tenures. A 

jaghir grants were sometimes made with the express object of settling waste so 
that the terms of the grant were such as to make the estate hereditary rad alienables 
Baden Powell Land Systerhs of British India, Vol. I. p. 189: Rapıkrishnarao v. Nanarao 
(1903) 5 Bom. L.R. 983 ; Maya Das v. Gurdit Singh (1912) 16 J. C. 855. See Gulabdas 


v. The Collector of Surat (1878) 6 1.4. 54. 


J aghiydar.—The holder of a jaghir. è 
Jamma.—fTotal rent or assessment payable. 

6 
Jenmi or Janmi.—Probably a corruption of zemindar. A proprietor of land. See 


hd E 
* Joshi.—A Brahmin versed in astrology. A priest. s, 


Malabar Tenancy Act, Mad. Act., 14 of 1930, g. 3 (k). See also Kanam. 
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e 


Jote.—A holding for purposes of agriculture. It may mean a raiyiti or a nonraiyiti 
holding or any sort of holding. It does not necessarily mean an occupancy hold- 
ing: Upendra Kishore v. Khalil (1932) 55 Cal. L. J. 170, 139 J. O. 544, (32) 
AC. 568. eee i 


Ji us ad rem. ZA right to a pie A contractual right. 


Jus disponend!.—(Latin). The right to dispose of. The right of- sale, pene and 
management. 


Jas in rem.—A right in a thing. A proprietary tight. 
Kabuliyat.—See Razinama and Kabuliyat. i 
Kadam gharif.—A Mahomedan religious ceremony. 


Kamaki.—Waste land adjoining cultivated land. The adjoining ryot has certain ciate 
called kamaki rights over the waste land, e. g., the right of pasturage and of gathering 
leaves for manure. 


Kanam,—A customary mortgage in Madras which partakes of the character of a 
mortgage and of a Jease. It cannot be redeemed before 12 years and the mortgagee- 
lessee or kanamdar is entitled to compensation for imphvements on redemption. 
e The annual payments to the mortgagor-lessor or janmi*(probably a corruption of 
Zemindar) are regulated by what remains of the fixed share of the produce after 
deducting interest. If the mortgage is not redeemed, but is renewed at the expiry 
of 12 years, a renewal fee is payable to thetjanmi. This mortgage has a feudal 
origin, the mortgage debt having been originally a fee paid in token of feudal 
“allegiance by the holder of the land to the lord: Baden Powell Land Systems of 
British India, Vol. III, pp. 159-177. Kanam is defined in the Malabar W 

Act, Mad. Act 14 of 1930, sec. 3 (1), as follows :— 


_ “ Kanam means the transfer for consideration in money or in kind or in both by a 
landlord of an interest in specific immoveable property to another (called the 
kanamdar) for the latter’s enjoyment, the incidents of which include :— 

(1) a right in the transferee to hold the said property liable for the consideration 
paid by him or due to him which consideration is called “kanartham ’, 

(2) the liability of the transferor to pay to the transferee interest on the 
kanartham, 

(3) the payment of michavaram hy the transferee, 

(4) the right of the transferee to enjoy the said property for twelve years or any 
other period, ane! 

(5) the liability of the transferee to pay a renewal fee to the transferor, if the 
 transferggris permitted to enjoy the said property for a further penos after 
the termination of the original period.” 

The werd “ michavaram in the above definition is defined in sec. 3 (q) of the said 
Act as whatewer is agreed by a kanamdar in a kanam deed to be paid penodicany 
in money or in kind or in both, to or on behalf of the Janmi? 

Sec. 17 of the said Act gives the kanamdar A right of renewal and —— the 
renewal fee. e 


Kanamdar.— See Kanam. 


Karnam -A village servant employed in revenue duties in Madrau, and corresponding 
to a patwari in Northern India and kulkerni in Western India. The office is remu- 
nerated by a hereditary estate in land. The appointment and succession to the, 
office is regtlated hy the Madras Hereditary Village-Offices Act, Mad. Act 3 of 1895. 


e 


e 
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Karnavan.—aA term of Malabar law denoting the manager of a tarwad. See “Tarwad'. 


Kayam or Kaim.—Fixed. Imports non-fixity of rent but permanence of occupation : 
Mehr Ali v. Kalai Khalashi (1915) 19 Cal. W. N. 1129, 29 I.C. 461; Shyama Charan 


v. Fakir Chandra (1927) 101 I. C. 45, (27) A.C. 546; Chandra Kanta.v. Amjad AN 
(1920) 32 Cal. L.J. 296 F.B. | ° 


Kayam and Saswatham.—(Telugu). Fixed and permanent. Construed as equivalent 


to Istimrari Mokarari and therefore not necessarily hereditary : Rajaram v. Nar- 
singa (1891) 15 Mad. 199. 


eae T ledger account. Also a cusrent account. Also the book in which the account 
is kept. D | 


Khatkabala.—A conditional engagement. A mortgage by conditional ade. 
Khewat.—The record or register of persons who hold shares in a oo-parcenary village. 
Khorposh or Khor-o-posh.—Literally food and clothing. A grant for maintenance. 


f > 
Khot.—A hereditary farmer of land revenue. The Khgti tenure is customary in the 
Konkan. 


Khot nisbat.—Lands helg by permanent tenants of the khot who have hereditary but 
not transferable rights. For the distinction between khot nisbat land and khet, 
khasgi land which is the private property of the khow see Ganpati Gopal v. Secretary 
of State (1924) 48 Born. 599, 83 C. 370, (25) A.B. 44. 


Khudkast.—(Literally, self sown). Land cultivated by the proprietor himself, ; 


Kuttubad!.—(Telugu). A Madras” revenue term for the quit rent of land granted to a 
» public servant. 


Lac.—Resin exuded from the bark of certain trees. 


Lambardar.—From the English word Number. A cultivator who pays the assessment 
and is registered in the Collector's roll according to his number. He is representative 
of the co-sharers of his Mahal or village, collecte their share of the revenue and has 
a right of Suit against them for their share of the revenue, village expenses and 
other dues. See The Agra Tenancy Act, U. P. Act 3 of 1926, ss. 221 and 265 ; The 
North-Western Provinces Tenancy Act, N. W. P. Act 2 of 1901, s. 159; The North- 
Western Provinces and Oudh Land Revenue Act, N. W. P. Act 3 of 1901, as. 45, 144 
and 184; The Central Provinces Land Revenue Act, C. P. Act 2 of 1917, ss. 2 (Gyo 

187 and 188. i — 


Lekha Muki.——A customary mortgage in the Punjab where the mortgagee is in possession 


and is responsible for the accounts. wa, 


2 
Locus poenitentiae.—Place or opportunity for repentance or change of intention. 


Malikhana.—From the Arabic word Malik meaning a propriqtor. An impost origi- 
nally payable by:the Holders of the village to the proprietor of the parent estate from 
which their holdings were carved out, For a history of these imposte, see Rameshwa 
Singh v. The Secretary of State (4906) 11 Cal. W.N. 448. ; 


Malikifandar.—The proprietor entitled to receive the malikhana allowance. See 
‘Malikhana.’, N . 
Math. —An abode for students of the Hindu religion. An establishment where Hindu 

religious mendicants reside. The origin of Maths is explained in Sammamtba v. 
* Settappa (1878) 2 Mad., at p. 179. E oo 8 


rng” 
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Melwaram.—(Tamil). The proportion of the crop claimed by Government as opposed to 
the Kudivaram or the cultivator’s share. See Seethoyya v. Subramanya (1929) 56 
LA. 146, 52 Mad. 453, 117 I. C. 507, (29) A. PC. 115. 


¿Miras.—-An Arabic word denoting inheritance or heritability : Ajimanesea v. Panna Lal 
(1928) 27 Cal. W. N. 1037. The permanency of Miras tenure is indisputable. The 
Mirasdar and his descendants from generation to generation enjoy the land so long 
as they pay the rent: Khanderao v. Ramji (1899) 1 Bom. L. R. 373; Vithalbowa v. 
Narayan (1894) 18 Bom. 507. 


Mohant,—Tlie head of a math. See Math.“ 


Mohurrum or Muharram.— The first month of the Mohamedan year when it is un- 
lawfpi to make war. It is the month in which Hasan and Husain the sons Af Ali 
were killed. This event is celebrated every year by the Shias with public mourning 
and lamentation. 


Mokarari.—Derived from the Arabic word Mokarar, an agreement. Means agreed 
upon or fixed. The word is applied to a tenyre with a fixed rental: Gaydatulla v. 
Girtschandra (1910) 15 Cal, W. N. 175. But the word raises no presumption that the 
tenure is hereditary, for fixity may only be for the lifetime of the grantee : Bilasmoni 
v. Raja Sheopershad (1882) 8 Cal. 664, 9 I.A. 33; Nabéidra Kishore v. Chaudhury 

, € Mian (1931) 52 Cal. L.J, 583, 131 I. C. 584, (31) A.C. 465. 


Mortis causa.—(Latin). Bedause of death. 


Mortuary.—A payment due by custom on a man’ 8. deafhtout of his property to the 
Parson. (Halsb., Vol. 3, para. 917). 


Mourasi.—Derived from the same root as Miras kn Arabic word meaning hereditary. 
It implies a succession from generation to generation, a heritable and permanent 
tenure: Giribala v. Kedar Nath (1929) 56 Cal. 180, 117 I. C. 534, (29) 
A. C. 454. 


Muafl.— A tenure by which land is held rent free for a time. 
Muddata Kriyam or Muddata Kayam.— (Telugu). A mortgage by conditional sale. 
Mukhtiar.—A law agent. A legal practitioner of an inferior grade. 


Mukkadami.—The tenure of the mukkadam or headman of the village who is responsible 

for the collection of the revenue. In, the absence of clear evidence to the contrary 

it is not heritable or transferable : Bhagwati v. Hanuman (1900) 23 All. 67. 

Malgeni.—A tenure in the Carnatic of new and previously uncultivated lands ‘with 

itary succession. A hereditary farm at a fixed rate moan as long as the 

stipulated rengga paid. 

Murra.—A weight of grain ; 25 maunds in some places and 28 maunds in other places. 

Mustaghdraq.—s 5 A word indicating a hypotbyoation. 

Mutawalli.—aA person appointed to “the care and management of wakf property. See 
‘Wakf.’ a 

Naslan bad Naslan.—Generation after generation. Words usedeto indicate an estate 
of inheritance : Gnanendra Mohan Tagore v. Upendra Mohan Tagore (1870) 4 Beng. 


L. R. 103, 182 O. C. J.; Tulshi Pershad Singh v. Ram Narain Singh (1886) 12 = 
117, 42 LA. 205. 


Nazar or Nagr.—A lump sum paid as a premium ; a royalty or bona or commission; ; 
fine paid to the State on succeeding to office or property. 
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Nazarana or Nazrana.—A premium. A sum exacted by a superior in the guise of è 
present. 3 Š 


Nirantar.—Perpetually; for ever. See Bom. H.C. Printed Judgments (1876) 227. 


Non est factum.—(Latin). It is not done or executed. A plea by which a man ch 
upon a writing avers that it is not his deed : Halsb., Vol. 10, para. 721. 7 ° 


Novation.—A new contract whereby a liability under an existing contract is extin- 
guished and a liability under a new contract is substituted for it: Scarf v. Jardine 
(1882) 7 App. Cas. 345. 3 


; Omne majus continent in se minus.—(Latin). The greater includes the less. He 
who has authority to do the more important act shall not be debarred from doing 
that of less importance. 


0 
Omne principal trahit ad se accessorium.—(Latin). Every principal draws the 
acoessory after it. See ‘Acessio cedit principali.’ | 


Optimus rerum interpres usus.—(Latin). Usage is the best interpreter of things. 
See Broom’s Legal Maxims, 7tA Ed., p. 592. 


Otti.—A form of kanam mortgage in Madras in which the interest on the sum advanced 
covers the whole oi’ the janmi's share of the produce. See Kanam.’ 
Owelty.—Com pensation given for inequality of shares on a partition. * : 
2 
Pala.—A turn of worship. The right of the officiating priest in a temple to conduct the 
public worship and receive the offerings in rotation with the other pujaris or priests. 


® b 
Palyam.—(Tamil). Land settled on Polygara or robber chieftains at a quit regt on 
condition of rendering police #ervices. For a history of the tenure see A ppayasamt 
» Naicker v. Midnapore Zemindari Co. (1921) 48 I. A. 100, 44 Mad. 575, 60 I. C. 953. 


Paracudi.— (Tamil). A migratory or non-resident cultivator who does not belong to 
the village community. See Ulwadi. 


Pardanishin.—Sitting behind the screen. A woman who observes the rule of sectusion. 
Parwarish.—Persian). Cherishing or fostering. Maintenance. 


Pata or Patta or Putta.—A lease. A generic term embracing every kind of engagement. 
between a Zemindar and his Tenants, or Ryots: Dhunput Singh v. Gooman Singh 
(1867) 11 M. I. A. 433. 5 


Patni.—An estate carved out of his proprietary interest by a Bengal Zemindar eitiser 
as a device for raising money or to be relieved of the trouble of direct management: 
Baden Powell Land Systems of British India, Vol. I, p. 543 ; Wilson’s Glossary.— 
At first the zemindar was prohibited from giving a leas, for more than ten 
years. This restriction was removed by Regulation 5 of 1872 and the praftice 
became common for the zemindar to create permanent subordinate tenures. 
These tenures are called*Patni talooks and are by their v nature table and 
alienable, the zemindar retaining the status of zemindar but parting with all control 
and interest, except as to a quit rent: Tarinee Churn Gangooly v. Watson & Co. 
(1869) 3 Beng. L. R. 437 A.C, 12 W.R. 413. Patni talooke created before the 
permanent settlement were recognised by Bengal Regulation 8 of 1793. The Patni 
Law, i. e., Bengal Regulation 8 of 1819 was enacted to grant facilities to the 
zemindar tb cgeate Patni talooks for the punctual payment of rent: Surendra 
Narain Sinha v. Bijoy Singh (1925) 52 Cal. 655, 89 I. C. 785, (25) A. E. 962. 


„ Patnidar.—The holder ofa Patni talobkg See ‘ Patni. ’ 


e 
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Fattidar.— The owner of a patti or share of a mahal or village separately assessed to 
land revenue. Jie pays his share of the revenue through the Lambadar of the mahal. 
The shares are generally fractional according to the laws of inheritance: Baden 
Powell Land Systems of British India, Vol. I, p. 126. See The Central Provinces 

Land Revenue Act, C.P. Act 2 of 1917 as. 2 (12), 97, 123, and 161. The North-West 

€ Provinces and Oudh Land Revenue Act, N.-W. P. Act 3 of 1901 ss. 84 (1) (o), 146 
(e), and 160. See also Lam badar.“ 


Patwari. —A village servant employed in the keeping of revenue accounts in Northern 
India corresponding to the karnam in Madras and the talati or kulkerni in Bombay. 
The appointment and remuneration of patwnris is regulated by ss. 22, 23 and 24 
(b) of the North-West Provinces and Oudh Land Revenue Act, N.-W.P. Act 3 of ¢ 
1901. Patwaris are also in existence in some districts in the Central Provigpes; 
Ss. 44. and 227 (d) of the Central Provinces Land Revenue Act, C.P. Act 2 of 1917. 


Permutatio est vicina emptioni.—(Latin). Exchange is analogous to purchase. 
Persona designata.—(Latin). A person designated. A person specified or nominated. 


Peruarthum.— A customary mortgage in Malabar. At is a mortgage by conditional sale 
redeemable by payment oféhe market value of the land at the time of redemption : 
hekari Varma v. Mangalom (1876) 1 Mad. 57. ü 


Proċanto.—(Latin). For so much, for as much as is paid. 4 

» 4. 

Proprio motu.—(Latin). Of Es own motion, by his own act. | 
Proprio vigore.—(Latin). By its own force. e 8 e 


Pująri.—A priest in a Hindu temple who conducts public worship and receives offerings 
either for himself or for the idol. 


Quicquid inædificatur solo, solo cedit.—(Latin). Whatever is built on the sof 
falls into or becomes part of the soil. Whatever is built on the soil belongs thereto. 


Quicquid plantatur solo, solo cedit.—(Latin). Whatever is planted in the soil 
falls into, or becomes part of the soil. Whatever is planted in the soil belongs thereto. 


Qui facit per alium facit per se. —(Latinj. He who acts through another is deemed 
to act in person. a 


Qui prior est tempore potior est jure.—(Latin). He who is first in time prevails 
in law. He has the better title who is first in time. The equitable doctrine of 
priority. 


Qui sensit commodum dgpet et sentire‘onus.—(Latin). He who derives the advan- 
_ tage must sustain the burden. 


Raiyat.—A cultiva pe a pennant? a ant ho is given the right to bring the land 
Sunder oultivatfon : Hira Lal v. Matukdhari (1928) 7 Pat. 275, 109 I. C. 461, (28) 
| AP. 31g. See the definition in s. 5 (2) of the Benga Tenancy Act, 1885. 


Ram Lila.—A publiœperformance in che month of Ashwin pfa drama illustrating the 
adventures of the God Rama. 


'- Razinama and Kabulayet.—Surrender and” agrrement. The procedure by which 


one person relinquishes his holding in land and another persoh agrees to become 
the holder or Khatedar under the e Land Revenue Code, Bom. Act 5 
of 1872. b 


é 


Regalia.— Royal rights pertaining to the Crown. Things belonging to the Sovereign. 
The crown, sceptre, orb and ofher articles ised at the coronation. 


GLOSSARY. to ara Sir 


Rehan or Rahn.— (Arabic). A pledge; a mortgage. . 


Relief.— Money payable to the lord by a freeholder on his sucoessiem to land of which 
his ancestor died tenant of the manor. (Halsb., 2nd Ed. Vol. 7, para. 594). 


Rent note.—An agreement to lease signed only by the lessee. 


Res communes.—Things that are common to All men. Things the property in whici? ’ 
belongs to no one, but the use to all; such as air, light, running water, etc. a 


Res extra commercium.—Things not the subject of commerce or trade. ‘Things 
which cannot be bought or sold. 


Res gestœ.— (Latin). Things done. » 
8 
? Restitutio ad integrum.—(Latin). Restoration in full. 


Roydity.— In mining leases a royalty is a payment to the lessor proportionate to the 
amount of the demised mineral worked within a certain period : Halsb., Vol. 20, para. 
1418—It is in reality the price paid for a portion of the soil the payment whereof 
is distributed over a number of years: Krisha Kishore v. Kasunda Nyadi Collieries 
(1922) 65 I. C. 673, (22) A. P. 38 ; A. G. of Ontario v. Mercer (1883) 8 App. Cas. 767. 


Ryot.—See Raiyat. D 


Sadavarat.—(Sanskrit)., A guest house for the accommodation of travellers or religious 


mendicants. | š 


San.—A form of anomalous mortgage unaccompanie with possession prevalent in 


Gujerat. 
22 


. ð 
Sankalp.—(Sanskrit), A vows, a gift in accordance with a vow. 
Sarabarakar.—A manager or lapd agent who oollects rents, retains a portion s his 


profit and pays the balance to the zemindar. In some cases the office is hereditary 
but without right of alienation without the permission of the zemindar.— Wilson's 


Glossary. 


Sarabarakari interest.—The interest of a sarabarakar or middle man. See 
Sarabarakar. 


Saranjam.— he maharati equivalent of Jaghir. See “J aghir.“ 


Saswatham.—(Telugu). Permanent. See Kayam and Saswatham. 


Scheduled district-—A scheduled district is defined in s. 3 (49) of the General Clauses 
Act to be a scheduled district as defined in the Scheduled Districts Act, 1874. The 
Indian Statute Book contained from the earliest time ‘deregulationizing’ enset» 
ments barring the application of the ordinary law, which was at first contained in the 
old ‘ regulations’ in the more backward and less civilised parts of the country. 
These enactments became so complicated that it was difficult to ascertain what laws 
were and what laws were not in forte in the ‘deregulationized® tracts. The Sehe- 
duled Districts Act was passed to remove doubts as to the extent of these tracts 
and the law in force thertin. It specifies and constitutes a number of the deregula- 
tionized tracts as svheduled districts and gives power to Aeclare by notification 
what enactments are, and what enactmcnts are not in force in any scheduled district. 
It further enacts that any district to which 33 Vict. c. 3 s. 1 (giving power 
ta make regul&tions for the peace and good government of British India) is made 
applicable, is a scheduled district.—Lllbert's Government of India, p. 214. 


Seisin.—A term of English real property law. It signifies possession of a, freehold so 
that a man cannot be said to be seised of land unless he is in possession of the free- 
hold either personally or by mearfs A tenants Topham New Law of Property, 4th 


812 THE TRANSFER OF PROPERTY ACT. 


e Id., p. 12. It has nothing to do with seizure which is a forcible taking of possessions. 
It meant originally quiet possession sitting on land, i. e., the possession of a settlor 
or squatter frm the Latin sessio, sitting. It was formerly used of chattels but is 
now a technical term of real property law. | 


Bheba-—(A corruption of Seva). Service. Attendance upon an idol. Worship. 
Shebalt.— The manager and superintendent of an endowed Hindu temple. 


Shikmi.—<A subordinate tenure the holder of which pays his revenue or share of revenue 
through some other person, and not direct. The word means belly and a shikm 
tenure is a tenure which has been carved out of the head tenure. The word ‘Shikmi’ 
is a common expression meaning an undertenant: Doma Singh v. Gobind (1931) 
135 I. C. 93, (31) A.P. 36. 4 


Sir.— The word means his own’—The proprietor’s Sir land is his own land as Gistin. 
guished from the land in which the old tenants of the village have ancient rights. 
It is the home farm land in which the landlord or co-sharer in the joint village holds 
directly in his own management, either cultivating it himself or by his farm ser- 
vants or personal tenants. Certain privileges attach to the Sir and if the landlord 
or sharer defaults in the pyment of revenue and is put out of possession and be- 
comes an ex- proprietary tenant, he still retains his Sir: Baden Powell Land Systems 
of British India, Vol. 1, p. 166. See also The Agra Tenanc} Act, U. P. Act 3 of 1926, 
23. 4 to 7, 14, 15, 18 and 69; The Central Provinces Land Revenue Act, C. P. Act 2 
* of 1917, ss. 2 (17), 68, 9a, 94, 106, 120 and 137: The North-Western Province 
Tenancy Act, N.-W.P. Act 2 of 1901, ss. 10, 11 and 89; The North-Western Pro- 
vinces and Oudh Land Revenue Act, N.-W.P. Act 3 0 1001, 88. 4 (12), 4 (13), 122 
to 127. j 
@ 


Specialty.—A contract under seal. A contract made by deed, e.g., a mortgage. 


Spes successionis.—(Latin). An expectancy to succeed to the property of a living 
person. It confers no actual interest in property, not even a contingent interest. 


Stridhan.—Property held by a Hindu woman unconditionally and subject to no res- 
triction. That alone is her peculiar property which she has power to give, sell or use 
independently of her husband’s control: Phukar Singh v. Ranjit Singh (1878) 1 All. 661. 


€ 
Sudbharnabond.—From Sud, interest, and Bharna, paying in full. A usufructuary 
mortgage bond. 


Sui juris.—(Latin). Literally, of his own right. A person capable of exercising his 
rights. An adult who is no longer under the disability of infancy. 


* 
Suo jure.— (Latin). In one's own right. : 
Swadhin Adhamanam.—Literally possession deed. A possessory mortgage in Malabar 
i e 
Tabula in nauffigio—{Latin). Literally’ a raft in a shipwreck. A description 
applied 4⁰ the English doctrine of tacking. 

Tagavi or Takavi.—j.iterally assisting. Advances of money made by the Government 
to cultivators for the purchase of seed to be repaid when the crop is reaped. 
Tahsildar.—An official in charge of the collection of the revenue of a tahsil or division 

of a district. e i; 


Taluka or Talook.—A division of a district. An estate. Talukas in Oudh were 
ogiginajly granted by the Moghul Government at a favourable dssessment. See 
The Oudh Estates Act 1 of 1869 as amended by Act 3 of 1885. As to Gujerat see 
Bom. Act 6 of 1888. As to Patni Taluka. e ‘Patni’. * 
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Tal kdar—The holder of a taluka. See ‘Taluka.’ 5 ? 
Taran Gahan.—Literally security pledge. A simple mortgage in Bombay. 


Tarwad.—aA term of Malabar law denoting a group of persons all of them tracing their 
descent from a common female ancestor, owning joint property under the absolute 
management and control of the senior male member who is called the karnavan: 6 
Shuppu Menon v. Narayanan (1905) 28 Mad. 182 F. B. 


Tenant by curtesy.— A tenant by curtesy of England is where a man taketh a wife 
seised in free simple or in fee tail general or seised as heir in tail general, and hath issue 
by the same wife, male or female, born alive albeit the issue after dieth or liveth 

» yot if the wife dies the husband shall hold the land during his life by the law of 

pi JA AR kaa on Littleton s. 35 cited in Hager v. Furnivall (1881) 17 Ch. D. 115, 

120.—The husband was said to have an estate by curtesy meaning prohably an 

estate given by the ouria or Court. The estate of curtesy has been abolished by the 

Administration of Estates Act, 1925. 


Tenement.—A term of English real property law. Blackstone says that a tenement 
though in its vulgar acceptation’ is only applied to houses and other buildings, yet 
in its original proper and legal sense, it signifies everything that may be holden 
provided it be of a perpanent nature. 

Terminus a quo.—(Latin). The starting point from which. b 


e 
Toda giras hak.—The right to an annual payment of toda giras. The oustom of toda 
giras arose out, of the Jispossession by conquest of old Rajput Chiefs in Malwa, 
Gujerat and Central India. Whey were cadets of ruling Rajput families to whom’ 
territory had been assigned for giras or maintenance, the word Giras meaning literally 

a mouthful. When dispossessed they waged war and levied contribution all around 

. them. Their exactions were compromised, the word Toda meaning a composition. 
Toda giras was therefore in its origin a cash composition which secured protection 
and freedom from plunder. The allowance has now become an item in the rent roll 

of the villages : Baden Powell Land Systems of British India—, Vol. 3, pp. 277, 281. 


Transit in rem judicatam.—(Latin). asses into or becomes a thing adjudged or 
finally decidgd. When the judgment is delivered the cause of action is extinguished 
“and transit in rem judicatam or merges in the judgment. 


Ulavadi.—(Tamil). A cultivator who has inherited land. An ulavadi mirasdar was 
held not to be a permanent tenant when ho was also described as paracudi, i. e., migra- 
tory : Mayandi Chettyar v. Chokkalingam (1904) 27 Mad. 291, 31 I. A. 83. sane 


Uraller.—The trustee or manager of a temple in Malabar. ? 


Utbandi.—A system of cultivation in Bengal by which the tenang gultivates for a year 
or a season only and the rent is fixed by agreement when the crop is on the grouffd, 
Hunter’s Statistical Account of Bengal cited in Beni Madhub v. Bhuban Mohun 


(1891) 17 Cal. 393. . j , 
Ut lite pendente nihil innovetur.—(Latin). Let nothing be altered or renewed 
“while the suit is pending. b 
b 
Utpat. TA priest aftached to the temple at Pandharpur. 


Ut res magis valeat quam pereat.—(Latin). Literally rather let the matter prevail 
than let it perish» or rather let it operate than let it be inefficient. A canon of, con- 
struction whereby if a deed is capable of a twofold construction, that construction 


should be adopted which will uphold the deed. ° 
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“Varashasan.—(Marathi). An annual allowance paid either by the Treasury or by assign- 
ment of the reyenues of a village ; an assignment or charge on the revenues of a village 
made by the proprietor. 

Verumpattamdar.—A verumpattam tenant. See Verumpattam tenant. 

e Verumpattam tenant.—A tenant who has taken a lease for the cultivation of land or 
gardens without any loan or advance. See The . Tenancy Act, Mad. Act 
14 of 1930 s. 3 (w). 

Vinaya.—A code of ecolesiastical law following the precepts of Buddha and recited by 
Buddha’s disciple Upali at the first Council after Buddha's death. Rules of dis- 
cipline for the monastic order. 0 

Vritti.—A Sanskrit word meaning maintenance, means of livelihood or profession. A, 
customary allowance; a payment or a fee to a Brahmin. e 

Wakf.—#The word in Arabic means literally ‘detention’ or ‘immobilisation’. Hence 
Baillie’s definition—‘ The detention of a thing in the implied ownership of Almighty 
God in such a manner that its profits may revert to or be applied for the benefit of 
mankind’ Baillie's Mahomedan Law p. 558. Hamilton translates the word as 
appropriation. Hence the definition—‘ The appropriation of any particular article 
in such a manner as subjects it to the rules of divine property whence the appropriators 
right to it is extinguished and it becomes the property or God by the advantages 
resulting to his creatures. Hamilton’s Hedaya p. 231. ¢ The definition in the Wakf 

a “Act is ‘Wakf means the permanent dedication by a permon professing the Mussal- 
z man faith of any propert 7 for any purpose recognized by the Mussalman law as 

religious, pious or charitable.’ This represents the meaning now attached to the 
word in the Courts. P Pr i 

Wajib-ul-arz.—(Arabic). Literally fit or worthy of representation. A record of 
rights prepared by a Settlement Officer in a ct-parcenary village. In the North- 
West Provinces it is the most important document relating to the administration of 
the village: Mussammat Lali v. Murli Dhar (1906) 33 I.A. 97. It is a register of 
the shares and holdings in the village and states the mode of payment of the revenue 
and the powers and privileges of the Lambardars. It is also an official record of 

local custom. Balgobin v. Badri Prasad (1923) 50 I. A. 196. 

Watan.— The word includes an office held hereditarily for the performance of duties 
connected with the administration or collection of the public révenue or with 
village police. The Watan property, if any, the hereditary office, and the rights 
and privileges attached to them, together constitute the Watan. Watan land is 
land held or assigned for providing yemuneration for the performance of the 
duties of the watandar or person poe the hereditary office. See Bom. Act 
3 of 1874. 

Yajman.—A person who employs a priest or priests to perform for him either faxed or 
occasional religious ceremonies; a householder; a head of a family ; a master or 


@ head of a cast. e 
Yajman Yahis.—Books containing names of pilgrims who have visited the shrine in 
past years. ® 


Yajman vritti. —An obligation imposed upon the purohit tor family priest to perform 
certain religious rites, the performance of which carries with it certain emoluments : 
Kadulal v. Beharilal (1932) 25 S.L.R. 451, 127 1.0. 136, (32) A.S. 60. 

Zarichaharam.—aA fourth part of the price; claimed by the zemindar as a perquisite 
on the sale of a holding. 


Zur#-peshgi.—Literally a payment i in advance or a lease for A A usufruc- 


tuary mortgage in the form ofa lease. i 4 


INDEX 


Abandonment of security— 
by mortgagee, 464, 474. 


Abatement of rent— 
diluvion, where land lost by, 693. A 
eviction of tenant, by lessor, 692, 993. 
eviction of tenant by title paramount, 693. 

d Acquisition Act, where land is acquired under, 64. 
onus on tenant, 693. 
Abstract of title, 312. 

rarely delivered in India, 340. 


Acceleration doctrine of, 152-154. 
not accelerated, 153. j 
under the Indian Succession Act, 153, 154. 
vesting of estate when accelerated, 152. 


Accession to leasehold property, 659, 671. Sez Acêretion. 


Accession to mortgage@ property; 436. 
acquired accession, 438, 439.” 
after decree extinguishing mortgage, 438, 489. 
contract excluding mortgagee’s right over, 489. 
during continuance of the mortgage, 438, 488, 489. 
extinction of mortgage, after, 489. 
grove planted by mortgagee, 439. 
inseparable, when, 438, 439. 
lease renewed, right to, 490. E 
mortgagee’rpright to, 213, 488. 


* mortgagee’s right to accession for the purpusc of security only, 489. 
mortgagor’s right to accession made by mortgagee, 436, 438. 


mortgagor discharging prior incum Be 213, 488. 
natural accession, 436, 437. 

separable, when, 438. 

terms of mortgage may exclude mortgagee’ s right to, 48% 
Trusts Act, effect of, on the law as to, 436, 437. 

waste land reclaimed by mortgage is not, 438. 


Account— - 
claimable by mortgagor only on redemption, 511. 
liability of mortgagee in possession to keep, W9. 
failure to, 510. 
on footing of wilful default, 506, 510? 
rents and mesn® profits, of, 505, 506. 


Accretion to leasehold prol erty. 671. 
encroachments ure not, 671, 672. 
_ bright to, 660, 671. 
licensee, whether entitled to, 671. °? „ 
need not be imperceptible, 671. 
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€ 
Accumulation, 123. 
forf does not affect vesting, 135, 136. 
direction for, is exception to s. 11, 125. 
exceptions, 126, 127. 
Hindu law, 127, 128. 
of income does not postpone vesting of property, 135, 136. 
periods for which accumulation is allowed, 123, 125. 
under the Indian Succession Act, 127. 


Acquiescence— 
mortgagee’s remedy to sue for mortgage moyey lost by, 4" 472. 


Acquisition under Land Acquisition Act— 
abatement of rent payable by tenant, 693, 694. 
compensation for, 499. 
is not destruction of security, 469-499. 


Actionable claim, 13, 14, 766, 767. 
beneficial interest in moveable property, 770. 6 
benefit of contract annexed to ownership of land, 783. 
benefit of contract, 63, 64, 773. 
contracts, assignment of, 773. 
debt, assignment of, 772. 
assignment of part 6f debt discussed, 772, 773. 
decree is not, 69, 88. 
definition, 13, 14, 25. 
failure of purpose, 126. 
fire policies, 779. 
gift of, 754, 776. 
marine policies, 779. 
mere right to sue, distinguished from, 67, 68. 
mortgage debt is not, 13, 86-88, 767-769, 783. 
negotiable instruments, 788, 789. 
notice of transfer of. See Notice of transfer of Actionable Claim. 
pay order, 775, 776. 
share of profits in the hands of lambardar in U. P., 769. 


transfer of, 770. See Transfer of actionable claims, 
„ and Notice of transfer of actionable claim. i 


= A ct8—Bengal—sSee Regulations. 
Bengal Tenancy (Amendment) Act, (4 of 1928), 77. ` 


Acts—Bombay— 
e Bombay Land Revenue Code, (5 of 1879), 89. 


Acts—Bundelkhand— 
Bundelkhand Land Alienation Act, 457. 


Acts—English—Sée Statutes.  ° 
Acts— India 
Bengal Land Revenue Sales Act, (II of 1859) 82, 253254. 
Bengal Tenancy Act, (8 of 1885), 222, 498, 687. e 
Burma Laws Act, (13 of 1928), 12. 
„Civil Procedure Code, (5 of 1908), vi, viii, 53, 71, 75, 130, 194, 206, 536, 542. 
” Civi Procedure Code (Amendment) Act, (16 of 1930), = 
Contract Act, (9 of 1872). See Contract At. 
Crown Grants Aot, (15 of 1895), 13, 658. 
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Acts—India—conid. 

Devolution Act, (38 of 1920), vi, 739. 

Easements Act, (5 of 1882), 83, 644. 

Evidence Act, (1 of 1872), 391, 710. 

Hindu Disposition of Property Act, (15 of 1916), 12, 106, 702. 

Hindu Transfers and Bequests (City of Madras) Act, (8 of 1921), 12, 106, 794. ° 

Land Acquisition Act, (1 of 1894), 469, 499, 694. 

Landlord and Tenant (war damages) Act, 1939, 694. 

Limitation Act, (9 of 1908), viii. See also, Limitation, period of. 

Married Women’s Property Act, (3, of 1874), viii, 97, 777. 

Mesne Profits and Improvements Act, (11 of 1855), 227. 

Mussalman Wakf Validating Act, (6 of 1913), 11, 132. 

North-West Provinces Rent Act, (12 of 1881), 74. 

Pensions Act, (23 of 1871), 71. 

Presidency-towns Insolvency Act, (3 of 1909), 274. 

Provincial Insolvency Act, (5 of 1920), 274. 

Registration Act, (16 of 1908), viii. See Registration Act. 

Repealing and Amending Act, {10 of 1927), vi, 18, 752. 

Sale of Goods Act, (3 of 1930), 196, 310. , 

Specifio Relief Act, (4 of 1877), vii, 48, 73, 193, 208, 285, 293, 333. 

Succession Act, (39 oP? 1925), viii, 12, 91, 98, 102, 104, 117, 119, 121, 127, 128,,130, 
133, 137, 139, 141, 142, 143, 144, 146, 148, 150, 291, 163, 155, 158, 189, 161, 143, 
166, 170, 171, 172, 762. 

Transfer of Broperty,’Amendmei Acts, (2 of 1900), vi, 296, 767; (11 of 1915), vi, 
(38 of 1925) vi, (27 ef 1926), vi, 18, 762; (20 of 1929), viii, and See 
commentaries on sections referred to at p. viii; (5 of 1930), viii, 15. ® 


Transfer of Property (Amendment) Supplementary Act, (21 of 1929), viii, 12, 43, 
* 97, 111, 791, 792, 793. 


Trustees’ and Mortgagees Powers Act, (28 of 1866), 476. 

Trusts Act, (2 of 1882), 48, 73, 136, 193, 437, 500, 505. 
Acts— Madras — See Regulations. 

Hindu Transfer and Bequests Act, (1 pf 1914), 12, 106, 790. 

Transfer rf Property Amendment (Madras City Tenants) Act, (3 of 1922), vi. 
Acts—United Provinces— 

Agra Pre-emption Act, (2 of 1922), 251. 

Agra Pre-emption (Amendment) Act, (9 of 1929), 251. 

Agra Tenancy Act (12 of 1881), 74, 225, 258. 
Actual Demise, 642. 


Administrator— 
power to grant leases, 625. 
power to mortgage, 362. 
Advancement, doctrine of, 184. 
Eurasians, applicability to, 184. 
unknown among Indians, 184. 
Adverse possession— 
of limited interest, 638. 
Affirmative covenants, 191. 
eontractua? obligation, 192. 
Agent— 
authority to transfer; 79. = 
communication by, to principal, 41, 42. 
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4. 
Agent—conid. 

fraud of, and Gotice, 14, 42, 43. 
fraudulent transfer by, 73. 
limitations to rule of imputed notice, 39-41. 
mortgagor’s service or tender on or to, 622, 623. 
notice to, 14, 39: 
service of notice to quit on, 654. 


Agreement to lease, 641. 
actual demise, effecting, 642. 
distinguished from lease, 641. 


Indian law, 641, 642. 


English"law, 641. 
when operates as a lease, 641. 
when does not operate as a transfer, 641. 


Agricultural leases, 739. 


agricultural purposes, 740. 
application of principles df English law as reproduced in the Transfer of Property 


Act, 709, 730, 731, 740. 
disclaimer in, 721. 
« exempted from the Chapter on Leases in T. P. Act, 739. 
forfeiture in agricultural tenancies, 721. 
oral lease whether valid, 739, 740. 


' Alternative limitations, 121. 


Annexation— 
easements annexed to land, 83. 


meaning of, 21, 83. 


mode of, 22. 
things annexed to or imbedded in the earth, 21. 
Annuity— a 


whether transferable, 65. 
Anomalous mortgage — See Mortgage Anomalous. 


Appointment deed of— 
«wr, power of appointment whether property, 46. 
whether transferable, 49. 


Apportionment of benefit on severance of estates, 177, 70v. 

e agricultural 4 And ies exempted from rule, 178. 
benefit of what obligations apportionable, 178. 
benefit of obligation when apportionable, 178. 
burden on serviené heritage not toebe increased, 178 
covenant for quiet enjoyment, 
distinguished from apportionment of periodical payments by time, 177. 
notice of severance, 178. See Severance. e 
rule of apportionment not applicable to involuntary transfers, 178. 
when benefit is not severable, 178. . 


Apportionment of periodical payments on transfer, 173. 
contract or local usage, effect of, 176. e * 
Court sale and, 11, 174. | 
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Apportionment of periodical payments on transfer —eontd. 
date of rent payable, whether affected, 176. 


distinguished from apportionment of benefits on severance of Estates, 173. | 
English rule, 174. 


excluded by contract or local usage, 176. 

execution purchaser, position of, II. 

limitations of Indian rule, 174. 

Indian rule, scope of, 174. 

periodical payments, other, 175. 
Appurtenant— 

“ easements appurtenant,” meaning of, 83. 


N 
Assignment by way of charge, 786. 


Assignment of contracts, 773. 
benefit can be assigned but not burden, 773. 
mode of assignment, 774. 


Assignment of debts, 772. 
Assignment of debt by way of mortgage, 185. 


Assignment of debt for unpaid price, 86, 331. 
assignee gets benefit of seller’s charge, 331. 


Assignment of Leasehold—sSee Assignment of term by lessee. 
è 
Assignment of marine or fire policy, 786. 
Assignment of mortgage debt 
actionable claim, whether, 86, 767, 768. 
by registered instrument as immoveable property, 86. 
> by unregistered instrument treated as assignment of debt divorced from the 


security, 86. 
in English law, 768. . 


Assignment of reversion by lessor, 703-706. 
absolute assignment, 704. 
assignee has rights and liabilities so lorfg as he is owner, 705. 
æ assignee liable if lessee so elects, 705. 
assignment of reversion of part of property, 705. 
attornment whether necessary, 704. 
‘eovenants running with the land, assignee 's rights to, 704. 
duration of assignee’s liability, 704. 
“ lessee is assignee of part of reversion, 704. 
part of reversion, 704. 
rent prior to assignment, assignee’s rights to, 705. 
rights of assignee, 705. 2 
severance of reversion, 705. 


usufructuary mortgagee in assignee of part of reversion, 706. 
e 


d 
Assignment of term by lessee, 660, 678, 679. 
absdiute assignee liable for rent, and on covenants running with the land, 
TA 681-683. „ 4 
absolute assignment creates privity of estate, 679. „ 
- assignee not liable on personal or collateral covenants unless restrictive, 683, 654. 
édévenant not te; assign, 685. nate 
does not absolve lessee from contractual! liabilities, 680. 
English mortgage (assfgnment absolute). 6679. 
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‘Assignment of term by lessee—conéd. 


Indian m (assignment not absolute), 679. 


Indian mortgage or sub-lease does not create privity of estate, 679. 
lessee liable as surety for assignee, 683. 

leasee’s covenant not to assign, 685. 

lesseo’s liability after assignment, 680, 683. 

liability of absolute assignee, 681, 682. 

liability of assignee does not depend upon possession, 683. 

liability of lessee after, 680, 682, 683. 

mortgage or sub-lease, assignment by way oi 679. 

non-transferable tenures, 687. 

part of the term, assignment of, 687. Š 

possession and liability of assignee, 682, 683. 

privfy of estate between lessor and assignee, when established, 681, 682. 
privity of estate, what is, 680, 681. 

restrictive covenants when assigned, 684. 

sub-lease of whole unexpired term, 679. 

sub-lessee not liable to head lessor, 681, 662. 

surrender by lessee doeg not operate as an assignment, 716. 
whole residue of the term, assignment of, 678, 679. 


Attached to the earth, 13, 20, 84, 85, 676, 677. 


house, 85. á 
machinery, 85 


Attached to what is imbedded in the earth, 24, 24. 
Att&chment—See Court Sales. 


attaching judgment creditor has no charge, 53. 
attaching judgment creditor had right to redeem under the old section, 550, 55C. 
prevails over obligation created by contract of sale, 193, 194, 304. 


Attestation— 


anomalous mortgage requires, 383. 

charge, on, whether necessary, 607. ° 

consent, whether attestation implies, 719, 720, 200, 201. 
definition, 13, 18. 

English law as to, 18. 

estoppel, whether attestation operates to create an, 19, 200. 
invalid attestation of a deed of mortgage, 392. 

such deed will not operate as a charge, ,392. 

mortgage deed before Act, whether requires, 9. 

mortgage deed requires, 390. 


e Where executant ¢-pardanashin lady, 19., 


retrospective operation of, 18, 390. 


Attested Ifstrument— 


proof of, 391. 


Attesting witness— 


illiterate person oan be, 18, 391. 

must sign in presence of executant, 19, 390. 

party to deed cannot be, 18, 391. 

Person interested may be, 18, 391. 

registering officer whether competent, to be, 18, 390. 
scribe whether competent to be, 391. Mi 
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Attornment by tenant— 
whether necessary, 704. 


Authority to transfer, 79. 
when person has no title, 79. 


Beneficial interest in moveable property, assignment of, 770. 
Benefit of contract, 63, 773, 783. 

Benefit of contract annexed to ownership of land, assignment of, 783. 
Benefit to arise out of land, 15, 16, 83, 84. 
Benefits after completion, 334. 
Birt-maha-brahmani, 61. 


Boundaries 
lessor's duty, 702. 
mortgagee’s duty, 413. 


Breach of lessor’s covenant for quiet enjoyment, 669. 
damages, 669. b 


British India— 
definition, 6. > 
Native States, not incluced in, 6, 7. 
Scheduled districts, included in, 7. 


Buddhist law, 8, 12, 755, 764. 
monk, whether inay be tfahsferee, "6. 
rules of, not saved by the Act, 12. 


Building schemes, 190. 
Bungadar, 646. 


Buyer— 
charge of, 334, 335. 
damages, recovery of, by, 339. 
disclosure, duty of, on the part of, 332. 
liability of, after completion of sale, 309, 310, 333. 
© in respect of incumbrances, 333. 
losses, 333. 
outgoings, 333, 334. 
before completion of sale, 309, 310. 
for non-disclosure of material facts, 332. * 
E paynfent of price, 33% 333. 
remedies of, before completion of sale, 338, 339. 
damages, suit for, 339. , 
rights of, after completion of sale, 309, 510, 337. 2 
to retain amount payable to mortgagee where property. is sold 
free from incumbrances, 345. 
> as to impfovements, 334. 
increments, 334. 
P x rents and profits, 325, 326. 
befor completion of sale, 309, 310, 338, 339. 
charge for earnest money, 335, 336. 
= price pre-paid, 334, 335. 
0 


Cantonments— 
as. 64 (2) & (3), 59, 107, 123, extended to. R, 8, 394, 659, 755. 
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Cessation of interest after deposit under sS. 83, 547, 548. 
3 eee io have done all he can to enable mortgagee to take the amount, 


a served on the mortgagee, 549. 
stipulation for notice before redemption, 549. 


Champerty and maintenance— 
law of, whether applicable in India, 784. 


Chance of a legacy—51, 58. 
Chance of succession—See Spes successionis. | 


Charge— 
advance of money by itself does not create, 603, 604. 
arrears of rent, 608. 
attestation whether necessary, 607. 
attachment not a, 553. 
by act of parties, 605. 

instances of, 605, 606. 
registfation of, when necessary, 607. 

contingent charge, 606. 

e created by decree, enforced in 8 460, 461. 
defined, 603. 
distinguished from mortgage, 358, 359, 604. 
does not amount to a mortgage, 604,‘ oe 
enforcement of, 337, 604, 610. 

instances of, 607, 608. : 
merger of, 611, 613. 
not enforced against transferee without notice, 610. 
notice of, 609. 
operation of law, by, 608, 609. 
partition deed, by, 522. 
premium, unpaid, whether charge for, 639. 
registration of, 607. 
security bond to Court is not, 604. 
seller’s charge for unpaid price, 326. 
seller’s charge, whether passes with assignment, 88. 
subject-matter of, (specified property), 607. 
sub-purchaser’s charge, 337. 
transferee withoute notice and, 609. 
trustee's charge, 65, 611. 
unpaid premjup for, 639. 

P 


€ 
Charitable Trust, 129, 130. 


Charities— e 
gift for encouragement of apart 129. 
gift to charity in a remote event, 130. 
rule against perpetuity is not applicable, 11%, 130. 


Cheque— 
not revoked if presented in donor's lifetime, and payment wrougially r refused, 762. 


revoked by donor’s death, 762. 
Chowkidar, 62. * 
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Class, transfer to, 12. 
anomalous results of Leake v. Robinson, 118. 
former rule exactly opposite, 118. 
if interest fails as to some, others vame; 117. 
Indian Succession Act, 119. 


Clog on redemption, 397. 
collateral benefit to mortgagce, 403. 
condition of sale in default, 399, 400. 


condition postponing redemption in case of dofault, 400, 401. 
doctrine of, applies to anomalous mertgages, 601. 

long term for redemption, whether, a, 402, 403. 

penalty in case of default, 401. 

restraint on alienation, 401. 

subsequent agreement, 406, 407. 


Commencement of Act, 6. 
Commencement of a lease, 627. 
Company : 


living person included it, 46, 50. 
mortgage by liquidator, 11. 


Compensation for use and occupation, 631. 
claim for, not askignables 66. 
tenant at will liable for, 631. 


Competent to contract, 77. p 


Competent to transfer, 77, 78. 
authorized to transfer, 79. ° 
adjudged lunatic is not, 78. 
disqualified to contract, 78, 79. 
lunatic except during lucid interval is not, 78. 
minor is not, 78. 


© 
Compromise is not a transfer, 49, 58, 93. 
involving restraint on alienation, valid, 93. 
e invéluntary sale, 06. 
Computation of time in a lease, 706. * 


Condition, 89, 717. 
distinguished from covenant, 717. 


Condition of residence, 160, 160. 


Condition or limitation, 90. » 
absolutely restraining a ienntion, 91. 
compromise decree and, 96. 
definition of, 90. 

5 inter€st on insolvency, invalid, 101. 
Hindu law, 96 
“involuntary trensfer and, 96. 
Mahomedan law, 96. 
postponing enjoyment after majority. repugnant, 134. 
transfer subject to, 90. 
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Condition precedent— 

„pondition subsequent, when construed as, 141. 
Artinguished from condition subsequent, 132, 133, 148. 
followed by gift over is conditional limitation, 136. 
falGlment of, 149. 

Indian Succession Act, 148, 149. 
performance of, 149. 

transfer, conditional, 148. 

void condition precedent, 148. 

void if it defeats the provisions of law, 148. 
void if impossible, 148. 

void if immoral, 148. 

vd if opposed to public policy, 148. 


Condition precedent construed as condition subsequent, 141. 


Condition subsequent— 
condition precedent construed as, 141. e 
distinguished from conditional limitation, 136, 160. 
distinguished from condition precedent, 132, 133, 148. 

„ fulfilment of, 157. i 
if ambiguous construed in sense favourable to the vested interest, 157. 
in partial restraint of mlrriage, 161. 
Indian Succession Act, 159, 161. 
invalid if void as condition precedent, 160. 

€ penalty, where amounting to, 144. 

revesting on, 159. 
time for performance, 364. 


valid when, 160, 161. 
void condition subsequent does not affect the transfer, 148. 


Conditional limitation, 136. 
condition precedent, followed by a gift over, 136. 
distinguished from condition subsequent, 136. 
does not prevent estate from vesting, 136. 

Hindu law, in, 157. 
Indian Succession Act, 155. 
Mahomedan law, in, 157. 
repugnancy, void for, 156. 
revests the estate in another person, “136. 
ulterior transfer is effected by, 154, 155. 


e ulterior tyapefef is subject to rules in specified sections, 154, 155. 


Conditigual transfer, 147. 
acceleration, where prior bequest fails, 151, 152. 
condition precedent, 148. 
coupled with transfer to another, 151. 
failure of prior disposition, and, 151, 153. e 
Indian Succession Act, 160. 


Consent, express or implied— 
= attéstation does not imply consent, 200. 
¿cases of ostensible ownership, 199, 200, 
hy be implied by conduct, 199, 200. 


, INDEX. 
Consideration— 


dower debt is valid consideration, 273. 
excludes natural love and affection, 273. 
gifts are without, 747. 
inadequacy does not presume fraud, 273. 
of leases, 639. | 
Consolidation of mortgages, 430. 
equity of consolidation abolished, 430. 
may be allowed by contract, 430. 
mortgagee bound to consolidate, 461. 
» mortgagor may redeem each mdrtgage separately, 462. 
Constauction— 
amending statutes, 4. 
beneficial construction, 3. 
declaratory or explanatory statutes, 4. 
general Act does not derogate from special Act, 3. 
golden rule, 2. L 
grammatical sense of words, 2. 
headings to group of segtions, 1. 
illustrations an aid to, i. 
intention to take property without compensation not to be imputed, 4. 
literal construction, 3. » 
marginal notes pxcludec, 6. > 
preamble an aid to, 1.” ° 
previous state of law, 2. 
proceedings of Legislative Counvil excluded, 4. 


ə rules of, 2-5. 
statutes affecting substantive law, 4, 9. 
statutes affecting procedure, 4. ii 


statutes apparently inconsistent, 3. 
statutes encroaching upon private rights, 4. 
strict construction, 3. ® 


Coustructive notice, 14, 26. 

actual possession, 14, 27, 35, 36. 

municipal taxes, of, 31. 

not, presumed from mere negligence, 30. 

part of property, sale of, 32. , 

“presumed from gross negligence, 30. è 

registration, 13, 20, 28, 32. 

specific circumstance starting point of enquiry, 29, 203 (ill. 3), , 

state of property, whether, 39. ii — 

wilful abstention from inquiry or search, 27-30, 171. 
See Notice and Notice to an agent. 


Contingent class, 142. 

ascertainment of class, 142. á 

contingent, when not, 143. b 

exéeption to s. 21 not applicable, 143. 
Contingent interest, 138. 

condition precedent construed as subsequent, 141. 


contingent class, 142. e ë e 
i distinguished from vested interest, 138, 139. 
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Contingent interest, 138—conid. 


exception, 139, 141. 

Indian Succession Act, 139. 

not contingent, if absolute gift of income, 139, 141. 
specified uncertain event, 138. 

apes successionis not, 141. 


Contract— 


benefit of, whether assignable, 693. 
transfer and, 42. 


Contract Act— 


parts of Transfer of Property Act taken as pate of, 43. 
. 12, 78. 

23, 73, 148. 

. 24, 72. 

. 178, 178A, 196. 

s. 248, 763. 


Contract of sale— 


ene obligation—s. 40— 


conveyancing practice in India. See same head. 

created equitable interest prior to Act, 113. 

creates equitable interest in English law, 303. 

creates no interest in pr@ erty under Act, 113, 291, 308. 

equities of person contracting to buy, 304. 

obligation created by, does not prevail over attachment, 193, 304. 


covenant for pre-emption is, 194. i 

enforced against volunteer or purchaser with notice, 185, 193. 
notice of, may be constructive, 195. 

personal though annexed to ownership, 193. 

purchaser at Court sale, 195. 

will not prevail over attachment, 193, 304. 


Contribution to mortgage debt, 526. 


after enactment of s. 92, 537. 

before enactment of s. 92, 537. 

co-mortgagor omitted from mortgagee's suit, 537. 
converse of marshalling, 527. 

debt must be common, 540. e 

English rule of inverse order, 532. 

equal equities, 541. 

excluded bysonfract, 539. 


extent of: in proportion to value of copati not to benefit received, 539. 


laches of mortgagee, 536. ; 
marshalling, right of contribution is subject to, 541. 
mortgage debt not fully discharged, if, 538. 
mortgagee, doctrine not applicable to, 532. 

laches of, 536. € 
mortgagee purchasing share in equity of redemption liable, 533. 
mortgagee purchasing share in property not liable, 534. 
mortgagor sells part and retains a share, where, 531. 
obligation not personal, 529. 
Ppafties to, 538. 


; seh ss INDEX: 


Contribution to mortgage debt, 526—contd. ° 
prior incumbrance deducted, 529, 530. 
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prior mortgage realized by sale of one property, its value for contribution is nil, 529. 


Principle of contribution, 551, 552. 
rateable proportion of prior incumbrance deducted, 529. 
release by mortgagee of part of security, 534, 535. 
right to, modified by contract, 539. 
right to, not modified by equitable considerations, 540. 
right is subject to marshalling, 541. 
suit for, 536. > 
valuation for, 539. a 


wbp must make: two or more persons having distinct and separate rights, 528. 


Conveyance— 
definition in L.P.A., 1925, 48. 
transfer not necessarily by conveyance, 48. 


Conveyancing practice in India— 
contract of sale, as regards, 340, #44. 
costs of conveyance, 344. 
description, errors of, 3-43. 
investigation of title, 340. 
length of title, 340. 
requisitions, 340. 
rescission, right of, 343. 


time for completion, 344. > 
title, stipulations as to, 342, 343. 
Co-owner— 


damage by, after transfer, 217. 
dwelling house, transfer by, of, 217. 
Hindu law, under, transfer by, 216. 
interests of, 218. 
liabilities of transferee from, 217. 
presumption f equality, 219. 

transfer by, 216. 
transferee, rights of, from, 2 16. 


a Co-owner’s interests, 218. 


Court— 
not a juridical person, 358, 362. 
Court sales, 81. 
apportionment and, 11, 174. 
effect of antecedent contract on, 195. 
fraudulent transfer and, 262. 
improvements by purchase: at, 232. 
lis pendens and, 253. 
mortgagee purchaging equity of redemption at, 413, 414. 
principle of s. 8 applied, 81, 82. 
purghaser is tranfferee by operation of law, 10, 195. 
s. 41 not applicable, 196. 
transferee from benami purchaser at, 205. 


Covenant— 
distinguished from condition, 717. „ 
express overrides implied, 662. 
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Covenant annexed to land, 186, 323. 
See Covenant running with the land. 


Covenant for pre-emption— 
personal covenant not affected by rule against perpetuity, 113, 114. 
prior to Act. void if unlimited in point of time, 113, 114. 


Covenant for quiet enjoyment, 321, 666. 
apportionment of, 679. 
annexed to and goes with lessce’s interest, 659, 670. s 
breach of lessor’s covenant, 669. e 
damages for breach of, 669. 7 
does not extend to tortious acts, 667, 668. 
part of premises demised, 670. 
payment of rent not condition precedent, 670. 
protects lessee from title paramount, 666. 
seller’s covenant for title is not, excluded by, 323. 


Covenant for renewal of lease, 710. e 
perpetual renewal, 711.e 


Covenant for title (lessor’s), 663, 664. 
Covenant for title (mortgagor’s), 444. 


Covenant for title (seller's), 319. . 
applies to misdescription of title not of property. 320. 
conveyances before the Act, 321. 

does not apply to a trustee, 324. ‘ 
English law, 321. 

eviction by title paramount, applies even in case of, 319. 
express covenant for title, 323, 324. ' 

incumbrances, discharge of, 318. 

limitation for suit on, 321-323. 

notice of defect of title, effect of, 319, 220. 

runs with the land, 324. 


Covenant not to assign (lessee’s), 685. 
breach involves forfeiture if there is right of re-entry, 685. 
consent on payment, 686. 
involuntary assignment is not breach, 686. 
not broken by a subjease, 686. 
not to assign without consent of lessor, 686. 
runs with the land, 686. 

a strictly cex-®:rued, 686. 


Covenant running with the land, 186. 
assignee of 1 and, 686, 687. „ 
covenant for title of seller, 319, 323. 
covenant not annexed to land, 189. 
in a lease, 659, 682, 683. 
in a mortgage, 445. 
lessee's covenant not to assign, 685, 686. 

„Personal and collateral covenant of lessee is not, 684. 
‘persdnal and collateral covenant of mortgagor is not, 467. 
proviso for re-entry, 717, 718. d 
restrictivg covenant and assignee of lease, 684. 
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Cavenant to defend title (mortgagor's), 444. 


Covenant to give possession (lessor’s), 664. 
abatement or suspension of rent on failure to give possession, 664. 


Covenant to pay public charges (mortgagor's), 445. 
Covenant to pay rent of leasehold (mortgagor’s), 445. 


Creditors—Transfer to defeat or delay, 256. 
amendment of s. 53, 257. 


> 


appointment, deed of, 262. i 
award, 262. 

i i or colourable transfers, 261. 
burden of proof of fraud, 267. 


consideration, 271, 273. 
oreditor’s suit, 275. 
debtor may pay his creditors in any order he pleases, 284, 265. 
. debtor may nor reserve benefit for himself, 265, 266. 

deed of wakf is a transfer under s. 53, 262. 1 
defeat or delay credi:vrs refers to creditors generally, 264. 
evidence of fraudulent intention, what is, 268, 269. 
gross inadequacy of consideration whether presurpption of fraud, 273. 
Hindu wife entitled to separate maintenance is creditor, 263. 
history of s. 03, 259. 4 
insolvency, 274. 
intention how determined, 268, 269. 
judgment creditor, 263. 

limitation for creditor’s suit, 276. 
Mahomedan wife is creditor for dower debt, 263. 
no presumption of fraud, 257, 268. 
partition, sec. 53, applied to, 270. 
partners, assignment between, 270. 
preference to one creditor is not voidable, 264, 265, 266. 

ə second appeal lies on question under sec. 53, 267. 
Statute of Elizabeth, 259. 
subsequent creditor, 263. 
surrender of life estate is transfer underssec. 53, 262. 
transfer, 261. 

J transferee in good faith and for consideration, 256, 271. 

voidable, 262. 
voidable to what extent, 273. 
wakf, 262. 


Crops— 
growing, 17. P ə 
grown by transferee under defective title, 232. 
lessee's right to, 677. a 
mortgage of future, 50. 
moveable property, 13, 17. 

Crown— = 5 
debt, 223. 
grants by, 13, 658. ° 
lease, 659. 
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¢ a 
Crown—conid. 

prerogative off 3. 

when bound by statute, 3. 


Custom— ; ; 

* affecting alienation of religious office, 61. 
affecting alienability of occupancy rights, 76. 
affecting non-transferable tenures, 687. 

Damages— 
breach of covenant by lessor for quiet enjoyfapnt, 669. 
where lessee fails to give vacant possession, 702. 
Damdupat— | 
rule of, whether applicable to mortgages, 12. 
whether applicable after mortgage suit, 12. 
Daniels v. Davison, rule in— 
whether applicable where matter rests in a contrat, 38. 


Darpatni lease— : 
restraint on alienation, 95. 


Pate of expiry of notice to quit. 652. 
Death of transferee, 137. 


Debt, 86, 769. 
assignment of, 772. 
mortgage of, 785. 
warranty of solvency of, 784. 
See Transfer of actionable claim—Assignment of debts— Assignment of mortgage 
debt Assignment of debt by way of mortgage. 


Decree— 
actionable claim, whether, 69, 88. 
charge created by, 460, 461. 
right to sue, whether, 88. 


Deed of Appointment— 
whether transferable, 49. 


Defeat the provisions of Jaw, 74. 


Defect in property, 311. 
non-disclosure of, 212. 


Defect in title 311. 
materia defect, 311. 


Define and amend, f 
Act whether exhaustive, 2. 
object to amend existing law, 1. 


Delhi— 
Act not applicable to province of, 7. 
Demise— ° 
actual, 642. 
meaning of, 626. 
e e 
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Deposit in Court, 541. 
amount of deposit, 544, 545. 
cessation of intcrest, 546, 547. 
Court, 544, 547. 
deposit, amount of, 544. 
effect of, 544, 546. ; 
function of Court ministerial, 542-543. 
must not be conditional, 544. 
must not be to the account of the mortgagee and a third person, 542, 543. 
notice of deposit, 547. 
operates as a tender, 545. ' 
5 refusal to accept valid deposit, effect of, 546. 
tigne for, 543, 544. 
under sec. 83 does not discharge mortgage, 454, 545. 
when to be made, 543, 544. 
after principal money becomes due, 543, 544. 
before suit for redemption is barred, 544. 
where to be made, 544. 0 
‘who may make, 542, 543. N 
mortgagor, 542. 
any other person zntitled to redeem, 543. 
whole balance remaining due on mortgage, must be of, 546. 
withdrawal by mortgagee, effect of, 543. a 


Destruction of security, 2403, 468. ? 
acquisition under Land Acquisition Act, is not, 469. 


Dharam, gift for, 131. | 


Dfscharge of incumbrances on sale, 347. 
object of sec. 57, 349. 
procedure, 349. 


Disclaimer of lessor’s title — See Forfeiture. 
Disqualified to contract, 78, 79. f 


Diĝqualified to be a transferee, 75. 
Buddhist monk is not, 76. 
executive instructions of Government, effect of, 76. 
minor is not, 76. ' 
transfer to disqualified person, void, 75. , 


Distress, 727. 
Dominium, 47. 
Déhnee, 748. 
must be alive at date of gift, 748. 
must be ascertainable „ 748. > 


ion i of several donees, 748. 
presumption in caog 


Donor, 748. ; f 
Dowlférist, 643. 
Duration of lease, 628. 


Dwelling house— 
transferee of co-owner df, 217. Bg 


“garnest, 335, 336. 


© wasement— 


9 


definition, 60. 

easements annexed pass on transfer, 83. 
easements in gross, not recognized, 60. 

grant of, is not a transfer of property, 48, 60. 
includes profits a prendre, 60. 

mortgagor may not burden property with, 450. 


not transferable apart from dominant heritage; 52, 60.- 


operation of transfer on, 83. 
transfer, whether creation of, 48. 


Edwardg v. Edwards— 


Rule in, 148. 


Edwards v. Hammond— 


Rule in, 141. 


e, 
Efflux of time—Determinatjon of leases by, 708, 712. 
Election,—164, 165. 


e, acceptance, 171. 

“ belief of transfer, 169. 

benefit reverts to transferor, 169. 
different capacity, 170. 

disability, 172. 
“exception, 170. 

heir, by, 168. 

Hindu law, 172. 

illegality, cannot cure, 168. 
impossibility of, 169. 

indirect benefit, 170. 

Mahomedan law, 173. 

principle of, 165. 

proprietary interest, 167. 
ratification, 172. 

reverts to donor, when, 169. 

same transaction, 167. 

status quo cannot be restored, 172. 
time for election, 172.¢ 

two years, presumption, after, 172. 


Engroachmenj,§7% .° 


Enforcemgnt of obligation not merged in sonvaryance: 338. 


English covenant fer quiet Rix. 666. 


absolute, 666, 667. 


restricted, 666. = 


English covenant for quiet enjoyment—implied, 667. 


breach of covenant, 669. 

damages, 669, 670. 

lessor may not derogate from his grant, 668. 
tortious aats, 667. e 
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English law of fixtures, 20. 
does not apply in India, 20, 21. 


English law—restrictive covenants, 185, 186. 
English mortgage See Mortgage—English. 
Enjoyment postponed— See Vested interest. 

En ventre sa mere, 103. 

Equitable Charge, 557. 


Hauitable estates, 47, 48. ? 
ara, personal rights in India, 48. 
not recognized in India, 47, 48, 193. 
prior to Act, recognized, 113. 


Equitable Mortgage— See Mortgage by deposit of title deeds. 
Equitable Sub-mortgagee— See Sub, mortgagee. 


Estate feeding the estoppel, 207-215. 
consideration, necessary’, 210. 
covenant for title, 212. + 
erroneous representation, 208, 209. 
execution sales, 214. 
fraudulent representation, 208, 209: 
interest acquired subsequently? 213, 214. 
invalid transfer, 210, 211. 
option of transferee, 214. 

option when exercisable, 214, 215. 

public polity, transfer against, 210, 211, 
purchaser in good faith, 215. ° 
subrogation and, 214. 
transferee must act on representation, 209, 210. 


Estoppel— 9 
®&cquiescence, and, 233-235. 
admission of sale and, 304. 
assignee of lessee, of, 710. 
attestation and, 19. : 
covenant for title by, 443. i 
debtor when actionsble claim transferred, of, 783. 
fraudulent and erroneous representation, 208, 209. 
lease permanent by estoppel, 639. 
qlessee, of, 710. 

minor, of, 78, 199, 361. 
mortgagee, of, 516. 5 
operation of estoppel, whether in favour of Jessor only, 716. 
reversionary heir, ef, 57. 
statutory application of, 196. $ 
““ the estate feeds the estoppel, 207. 
transferee must act on representation, 209, 210. ; l 

See Tranfer, by unauthorized person—Liability of transferee actionpble 

claim. 
Estoppel by acquiescence? 233. 
condition to be fulfilled, 233. 
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Estoppel by acquiescence, 233 —contd. 
distinguishéd from cases under s. 51, 233-235. 
illustration of rule, 235. 


Eviction of lessee— 
entire, 690. - 
partial, 691. 


Exchange, 742. 

defined, 742. 

enforced under doctrine of part performance, 282, 743. 

express covenants of title, 742, 743. a 

family settlement is not, 742. 

limitation for suit of party deprived, 745. 

mode of transfer, 742. 

money may be paid for equality of, 743. 

mutual transfer, is, 742. 

ownership of each party must be exclusive, 742. 

part performance doctrine of, 743. 1 s 
remedy of party, 744. 

rights and liabilities of parties, 745, 746. 

transfer by husband to wife in discharge of claim for Mantan whether, 742. 
triangular exchange not possible, 745. 

undertaking as to title, 744. 


Exchange of money, 746. 
Exclusion of seller’s charge, 329 
Execution of conveyance, 315. 
Execution sales— 

s. 43 not applicable to, 215. 


Executor— 
power to grant leases, 625. 
power to mortgage, 361. 


Express covenants for title, 319. 
Express notice, 25. 


Extent of Act, 6, 7. 
s. 64 (2) & (3) 6, 7. 


= s. 59, 394, 6, 7. 


s. 107, 6, 7, 669. 
8. 123, 6, 7, 755. 
tinction of mdrtgage security, 612.. 
Extinction of right of redemption, 413. 
Failure*to akbar Pa Liability of mortgagee in pqssession. 
Family arrangenient— . a 
involving restraint on alienation, valid, 93. | 
is not a transfer, 58, 93. 
whether amounts to exchange, 742. 
Ferry, 16, 295. 
Figucigry character of seller, 324. 
Fire policy, 779, 786. i 
Fishery, 16, 295. 
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Fixtures— 
attached to what is imbedded, 24. 
definition of, 13. 
English law, 20. 
Hindu law, 21. 
hire purchase agreement, 24. 
imbedded in the earth, 21. 
lessee's right to fixtures, 660, 661, 675, 676. 
Mahomedan law, 21. 

mode of annexation, 22. . 

ə» mortgagee's rights to, 23. i 
ohject of annexation, 22. 
Paramanick’s case, rule in, 20. 
trade fixtures, 23. 


Floating charge— 
what is, 606. 


9 
Forbidden by law— transfer void, 74, 147. 


Foreclosure or sale, 4512 
after mortgage money h&s become due, 452. 
anomalous mortgagee’s right to, 456. 
benamidar mortgagee’s suit for, 452. 
Bundelkhand Land Aliehation Act 457. 
charge, 460. j b 
contract to the contrary, 452. ə 
default of payment of interest, whether allowed on, 453. 
ə English mortgagee’s right to, 456. 
equitable mortgagee’s right to, 456. 
imperfect foreclosure, 426. 
instalments, payment by, 454. 
mortgagee’s remedies, 452. 
mortgagee by conditional sale and, 456.” 
emortgagee by deposit of title deeds and, 456. 
partial foreclosure. See Partial foreclosure or sale. 
public works, mortgage of, 457. 
security for performance of decree, 460. „ 
simple mortgagee and, 455. 
submortgage and, 385. 
usufructuary mortgagee and, 455. 
where mortgagor is trustee for mortgagee, 457. 
4 


Forfeiture of lease, 716-724. 
agricultural leases, 722. 7 
breach of express condition, which provides for right of re-entry, 708 ,718, 719. 
« condition ’’, meaning bf, 717. 
disclaimer of lessof 's title, 719-721. , 
agricultural tenancies, in, 123. 
elaim to permanent tenancy is not, 721. 
must have been before ejectment suit, 722. 
no relief ifi ce of, 733. 
verbal, 721. > 
what is sufficient to*constitute, 216 722. 
insolvency,, 723. 
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e. 
Forfeiture of lease, 716-724—conid. 
notice in writing essential, 723. 
proviso for re-entry, 718-719. 
relief against, 730-733. 
4 (i) for non-payment of rent, 730-732. 
application must be made at the hearing, 731. 
conditions of relief, 731. 
law prior to the Act, 731, 
sub-lessees, 732. 
where lease allows a period of grace, 732. 


where terms of a lease have beel embodied in a consent decree, 732. 


(it) for breach of other conditions, 732, 733. 
iii) none where forfeiture is for disclaimer, 733. 
(iv) extension of time for payment of rent, 732. 
under-lessees, effect on, 733. 
waiver of, 725-728. 
by acceptance of subsequent rent, 726. 
by distress, 72 7. 
by other acts, 727. 
express waiver, 728. 
€ irrevocability of election to waive forfeiture, 721, 728. 
i knowledge of breath, 727. 
rule in Dumpor’s case, 728 a 
subsequent breaches, 728. 
Farm and construction of notice to quit, 649-651. 
Fraud— [| 
as affecting priority, 516. 
concealed fraud, 42. 
non-disclosure fraudulent, 308, 337. ‘ ; 
Fraudulent transfer—Sce Creditors—Transfer to defeat or delay. 
benami transfer distinguishable from, 261. 
consideration, 273, 274. 
creditor, meaning of, 263. See Creditors. 
creditor’s suit to avoid, 275, 276. 
defeat or delay creditors, meaning of, 264. 
good faith and for consideration, any: 
history of, 259-261. 
insolvency, effect of, 101, 274. 4 
limitation, 276. 
moveable property, whether applicable to, sec. 53, 264. 
operation gf law, transfer by, 263. 
partition, 270. 
*presymption in, 267-270, 276. 
relinquishment, 262. 
subsequent transferees, 276. 
void, 74, 262. 
voidable, 262. 
wakf, effect of, 262. 
Fraudulently or erroneously represents, 208, 209. 
Fu ent of condition precedent, 146. 
Fu ént of condition subsequent, 157. 
ignorance no excuse, 158. °® 
illustrations from Indian Succession Act, 158, 
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Future interests in property, 50, 51. 
reversion, 47. 
vested remainder, 47. 


Future maintenance, not transferable, 52. 


General Clauses Act— 
definition of immoveable property, 15, 20. 
sec, 6, 8. 


Ghatwal tenures, 62, 212. 
aGift, 747. i 


agceptance, 749. 
actionable claim, 754, 766, 767. 
Buddhist law, 755, 764. 
Court will not perfect incomplete gift, 750. 
dedication to idol is not, 751. 
defined, 747. d 
donee defined, 748. 
donor defined, 748. 4 
essentials of, 747. 9 
existing and future property, of, 748, 749, 755. 
Hindu law, 750, 754, 763, 764. 
incomplete gift, 761. j 
machinery of trusts, 730. 9 
Mahomedan law, 8, 754, 764, 765. 
mistake, gift by, 760, 761. 4 
» mode of transfer—immoveables, 752. 
attested, 752. 
only by registered instrument, 753. 
registration of, 752. 
signed by or on behalf of donor, 752. 
mode of transfer moveables, 753. > 
mortis causa, 764. 
non- acceptance of several donees, 755, 756. 
onerous gift, 762. See Onerous gift. 
See Revocable gift. 
revocable at pleasure, 758. 
,Tevocable by rescission, 758. , 
revocation of, 756, 758. 
service tenures, 757. 
subject matter of, 748, 749. » 
suspension, of, 756. 
to dharm void, 751. i 
trusts, by means of, 750. . 
universal donee, 763. See Universal donee. 
voluntarily and Without consideration, 747. 
when property passes, 751, 752. ° 
e 


Gift, Buddhist law, 756, 764. 
Gift, Hindu law, 790, 754, 763, 764. 


Gift, Mahomedan law, I, 754. 164,°765. 
in Pegu district, 764. 
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Gift mortis causa, 164. 

Gift of actionable claims, 754, 766, 767. 

Gift of existing and future property, 748, 749, 755. 
dirt to an idol, 50, 751. “ 

Gift to several of whom one does not accept, 755, 756. 


Gift to survivor, 146. 
Gift to two or more donees, 677, 748, 755,¢756. 
4 


Good faith— 
not incompatible with mistake of law, 230. 
not incompatible with negligence, 230. 
rents paid in good faith, 224, 225. 
See Improvements made in good faith Transferee in good faith and for consi- 
deration—-Transferee in good faith. 


Grant— 
lessor may not derogate from, 668. 


Grass, 13, 17. 


‘Gross negligence, 30-33. 
affecting priority, 517, 520. 


Growing crops, 13, 17. 

Haf, 16. 

Headings take effect as preambles, 1 
Health, transfer for advancement of, 134. 


Heir apparent, 51, 54. 
interest of, not transferable, 54. 
Hiba-bil-iwax, 305. : R 
Hindu law, 8, 12, 54-58, 81, 96, 99, 106, 111, 118, 122, 127, 131, 137, 159, 172, £16, 
750, 754, 763. 
adopted son, right of, 53. 
adoption based on consideration, 74 (4). 
Chapter II whether applicable to, 12. . 
consideration for adoption, 74 (4). 
differences between the Hindu law and the Aot, 12. 
* operation aburendfer, 80. 
rule of damdupat, 12. 
. apes sazcessionis, 53. 


Hire purchase agrement, 24. 
object of annexation, 23. 


4 
Holding over, 735. š 
assent of lessor may be inferred, 736, 737. 
double value, compensation at, 739. 
daratjon of renewed term, 736. 
agreement to the contrary, 737. 
heirs of lessee cannot be tenants by holding over, 737. 
legal reprerentative of lessor may assent to, 738. 


4. 
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Holding over, 735—conid. 
mortgage by tenant, 738. 
no holding over in case of lease for life, 737. 
sub-lessee may be tenant by holding over, 738. 
terms of holding over, 738. i 
Hospital, endowment of, 131. 


House, 24, 84, 85. 
dwelling house, 217. 
Idol— : 
| gift to, 50, 61, 131, 751. 
i$ a juristic person, 50. 
living person, whether, 50. 


Illustrations an aid to construction, 5. 


Imbedded in the earth, 21, 22. 
annexed to land, 22. a 
hire-purchase agreement, 24. 
mode of annexation, , 23. 
objects of annexation, 23. 
tests in Indian law, 23. 
trade fixtures, 23. 


e L 
Immoral— Pa 
conditions void, 148. 


premises let for immoral purpobe, 74, 694. 
e transfers void, 73, 74, 148. 


n 
Immoveable property, 15. . 
benefits to arise out of land, 15. 
definition, 13, 15. 
definition in General Clauses Act, 15. , 
distinguishe.& from moveable property, 15. 
® equity of redemption, 16, 17. 
ferry, 16. 
fishery, 16. 
hat or market, 16. 
maintenance decree charged on land whether, 16. 
* malikhana, 16. 
mortgage debt, 16, 17. . 
mortgagee’s right, 16, 17. 
rents and profits, 84. 
right of assessment, 16. 
right to collect dues, 15, 16. 
right of way, 16. i 
royalty whether,?16. 
saranjam, 16. „ 
standing timber, 17. 
tangible and intangible, 47. 
trees, 17. vo. 


Implied covenant for tiple (seller 8). See Coveyant for title (seller's). 
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‘Implied covenant for quiet enjoyment. See Covenant for quiet enjoyment. 
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e 
Impossible condition, 147, 148, 


Improvements— 
conditions to be fulfilled, 228. 
court sale, 231. . : 
crops, 232. 
defective title, under, 226, 227. 
estoppel and principle of, 233. 
made in good faith, 230. 
manuring land whether, 232. 
meaning of, 232. 
mesne profits on, 232, 233. 
optjon as to compensation, 232. 
Punjab, 231. 
purchaser with notice of prior contract not entitled, 231. 
rule in Dart, 226. 
sec. 51 distinguished from estoppel by acquiesgence, 233. 
sec. 51 does not apply to leases and mortgages, 227, 228. 
sec. 51 does not apply td Court sales, 231. 
transferees entitled to, 228-230. 
transferor not entitled, 230. 
„* trespasser, by, 230. é 
valuation of, 232. 
what are, 232. 
when entitled to expenses of, 228, 229. 


@ 
Improvements by mortgagee to mortgaged prbperty, 440, 441. 
contracts to the contrary, 441. 
done under orders of public authority, 440. 
necessary to preserve property, 440. 
necessary to preserve adequacy of security, 440. 


Imputed notice, 14, 40, 41. 
See Notice to an agent. 


Inam land, 62. 


Income— 
— operation of transfer on, 88. 
Incumbrances— : 
Buyer may pay and set off, if sale not subject to, 333. 
4 Buyer’s Gasp to pay if sale subject to, 317, 333, 334. 
Buyer’s right of indemnity if sale not subject to, 317, 318. 
e Sale free from incumbrances unless so provided, 318. 
Seller’s duty to gay if sale not su ject to, 317, 333. 
Seller’s indemnity if sale subject to, 334. 
8 Seller’s no right of indemnity if incumbrance prove invalid, 384. 
term of wider connotation than mortgage, 52% e 


Injury to person or property, 74. 


In presént or in future, 50. 
mortgage of future orop, 51. 6 
transfer may be, 50. 


INDEX. 


Insolvency— 

condition determining interest on insolvency, 10]. 

forfeiture on insolvency, 101, 102. 

forfeiture of lease on insolvency, 102, 723. 

law of, not affected by sec. 53, 256, 274, 275. 

preference valid under sec. 53, 274. ” 

provisions of, more stringent than sec. 53, 274. 

under English law, 102. 

under Indian Succession Act, 102. 
Inspection—mortgagee’s right of, 429. 

Instalments—mortgagee not bourd to accept, 454. 
Instrument— 
efinition of, 13, 18. 

definition excludes will, 18. 

is transaction as well as evidence of transaction, 18. 
Insurance— 

application of insurance money by mortgagee, 509. 

particular condition as to, 345. 
Insured property, 223, 4. 

application of insuranch money, 223, 333. 

purchaser's rights to insurance money, 223. 
Interesse termini—Doctripe Of 677. 


Interest in propérty, 47 i 
for benefit of person, not in existence, 103. 


Interest or income, 88. > 
absolute gift, of, makes estate vested, 138, 142. 
operation of transfer on, 88. 
Interest— 
accessory to principal, 453, 454. 
cessation of, after deposit under sec. 84, 547-549. See Same head. 
in lieu of notice before redemption, 420, 549. 
on money spent by mortgagee, 496. 
mortgagee in possession liable for interest on surplus, 513. 
mortgagee takes receipt in lieu of interest, 514. 
e Interpretation clause, 13. P 
Invalid condition precedent, 148. 
Invalid condition subsequent, 161, 162. 0 
Involuntary alienation— 
not breach of lessor’s covenant against, alienation, 96, 686. 
operates as lis pendeng, 253. 


Jajman vahis (or Yajman vajhi), 61. 


Joint tenancy or tenangy in common, 218. > 
joint tenancy unknown to Hindu law except in a coparcenasy, ssu, «10. 
L 


presumption of, 219. s 
words of severastce indicate tendncy in common, 219. 


Joint transfer for consideration. See Transfer, joint for consideration. 
Karnam land, 62. 

Kanom, 449. 

Laches of mortgagee, 538. 


F 
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“.and Acquisition Act— 
acquisition unfler, 499. 
security not destroyed, 469, 499. 


Latent defect, 310. 


aw of Property Act, 1925— $ 
s. 4, 53. s. 95, 429. s. 146, 657, 723, 730, 733. 
s. 9, 448, 485. s. 96, 429. s. 150, 658, 734. 
s. 44, 313, 340. s. 99, 448. s. 151, 704. 
s. 45, 313, 315, 325. s. 131, 91. 8. 164, 124. 
8. 47, 224. s. 136, 771. p s. 169, 97. 
s. 60, 91. s. 140, 178. | s. 172, 252, 259, 274. 4 
s. 76, 187, 192, 324. s. 141, 192, 705. s. 173, 239, 258, 259. e 
s. 80? 392. s. 143, 728. s. 184, 153. 
s. 93, 430. s. 144, 656. s. 205, 46, 48. 
8. 94, 588. 


Leake v. Robinson, 117-120. 
Indian Succession Act, 1 17. 
rule abolished, 117. 


Lease, 624. 
ya “accession to leasehold property, 659, 671. 
actual demise, 642. 
agreement to, 641. See Agreement to lease. 4 
agriculture. See Agriculture leases. 
Alienation, condition restraining, 94, 95. 
effect of involuntary alienation, 96. 
assignment of, 679, 685. See Assignment of term, and Assignment a; reversion. e 
Cantonment, lease in, 659. 
certain term or period of time, for, 631. 
commencement of, 627, 706. 
in future, 628. 
computation of time, 706. é 
condition. determining interest of lessee on insolvency, 101. 
consequences of non-registration, 657. 
consideration, 639. 
covenant for renewal, 710. 
creates right in rem, 627. 
creation of, 656-659. „ e 
by Crown grant, 658. 
by decree or order of Court, 658. 
ou dral agreement and possession, 657. 
by registered instrument, 656. 
by unregistered instrument, 656. ý 
consequences of non-registration, 657. 
kinds of leases : for a term exceeding one year, 656, 657. 
from year to year, 656. 
other leases, 656. ‘ e 
reserving a yearly rent, 657. 
possession under an agreement of lease, effect of, 286, 293, 658. | 
2 à signatures of both lessor and lessee essential, 668. 
Crown grants, 658. 
darpatni lease, 96. 


. @ 


Lease—conid. 


INDEX. 


decree creating, 658. 

definition, 624. 

demise, meaning of, 626. 

destruction of premises leased, 672. 

determination of, 692, 708. ; . $ 


2 


by breach of condition where re- entry provided for, 718, 719. 
by disclaimer of lessor’s title, 719, 720. 

by efflux of time, 709. 

by forfeiture, 716. See Forfeiture of lease. 

by happening of dvent on which term was contingent, 712. 
by insolvency of lessee, 7233. 

by merger, 712. See under Merger. 

by notice to quit, 724. See Notice to quit. b 
by novation or new relationship, 715. 

by relinguishment of possession by lessee, 715, 716. 

by surrender, express or implied, 714. See Nurrender. 

by termination of lessor’s interest or power to lease, 712. 
emergency legislation affecting, 709. 


disclaimer by lessee, 719-721. 

distinguished from aglyement to lease, 641. 
distinguished from license, 644. 

duration of, 624, 646, 647, 707. 4 


certain time, 632. 
commencément pof form, 627. 
„ in future, 628. 
computation of year or other term, 707. 
from year to year, 632, 649. 
future commencement of term, 628. 
holding over, effect of, 796-739. Fee Holding over. 
implied duration, 646. 
agricultural purposes, for, 648. 
manufacturing purppses, for, 648. 


b effect of contract, or local law or usage on, 647. 


indefinite period, 631. 
life, for, 632. 
monthiy leases, 647. 
option of renewal, effect of, 628. 
option to terminate, effect of, 707. 
periodic leases, 632. 

notice to quit in, 648-655. See Notice to quit. 
perpetuity, in, 634-637. See Lease in perpetuity.’ » 
uncertain duration, 631, 677. 


* 


emergency war legislation, 702. 


eatate of inheritance, 629,°709. k 
exception to rule agaihst restraint on alienation, 94. 
execution of, by*whom, 658. í 


forfeiture of, 708, 716, 717. Ses Forfeiture of lease. 
haw made, 656. See Creation of leases, above. 
illegal or immoral purpose, for, 694. 

joint tenante, bya 625. 

leasehold estates, 629, 631. 


licence distinguished ffom, 644. , 
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Lease —contd. 
minor, by. 76, 624, 625. 
to, 76; 624, 625. 
mortgage of, 442. 
mortgagee in possession, by, 505. 
e mortgagor, by, 252. ° ° 
notice to quit. See Notice to quit. 
option of renewal, 624. 
option to break before full term has expired, 707. 
oral agreement with delivery of possession, 657. 
parties to, 624, 625. e 
periodic, 632. 
perpetuity, lease in, 634. See Lease in perpetuity. 
possrssion under invalid agreement of lease, 286, 293. 
possession under valid agreement of lease, 285, 658. 
premium, 639. See Premium. 
re-entry, right of, whether transferable, 59. 
registration of, 657. m 
rent, 639. See Rent. 
repairs. See Repairs. 
reservation of yearly rent, 657. Ph 
e restriotion on assignment without consent of lessor, 95, 685. 
efect of breach of, 96, 709, 716, 717. 


right in rem created by, 627. ° F 
signatures of both lessor and lessee essential, 76, 65s. € 
subj ect-matter, 626. 

“tenants in common, by, 625. 


term certain, for, 632. 
term of. See duration of, above. 


verbal leases, whether s. 110 applies, 707. . 
words of present demise, 642. 
zuripeshg: lease, 370, 639. 
Lease for a certain time, 631. 
Lease for life, 631. 
Lease in perpetuity, 634. 
by adverse possession, 638. 
by estoppel, 639. 
by express grant, 634. 
by prescription, 638. . 
by presumed grant, 635. 
Leasehold— .e 
What is, oe 
Leasehold, estates, 629, 631. 
for a certain time, 631. 
for life, 632. ai 
in perpetuity, 634. 
€ periodic, 632. 
Legacy— 
chance of, 58. 


Legal incidents, 83. 
ition of, 83. 


Lekha mukhi mortgage, 368. 


¢ 


> 


Lessee, 625. 


INDEX, 


assignment of term by. See Assignment of term 
attornment by, whether necessary, 704. 


definition of, 625. 


easements cannot be acquired by, 670. 


holding over by, 735- 


739. See Holding over. 


improvements made by, 226, 227. ° ° 
liabilities of. See Liabilities of Lessce. 

repairs by. See Repairs. 

rights of. See Rights of Lessee. 

structural alterations, lessee has no right to make, 699. 
trespass, in case of, 698, 699. i 
trespassers, suit against, 698, 699. i Kd 


0 who may be, 625. 


Lessor, 624. 


assignment of reversion by. See Assignment of reversion. 


definition of, 624. 


effect of partial eviction, by lessor, 691. 
liabilities of. See Liabilities of lessor. 


ay not derogate fro 


m his gran?, 668. 


repairs, not liable for, 673. 

express covenant for, 673. See Repairs. 
rights of. See Rights Af Lessor. 
transferee of. See Assignment of reversion. 
who may be, 624-625. 


Liability of buyer. See Bayer. 
9 


Liabilities of lessee, 659. 


assignee and lessee, d 


istinction between, 683. 


assignment of term of lease, after, 682, 683. 
boundarles, to preserve, 702. 
buildings belonging to lessor, not to pull down, 661, 694, 695, 700. 
buildings, not to erect, 661, 701. 
damages for failure to restore possession, 702. 
destruction of premises leaspd, 672. 


diversion to different 


use, 700. . 


duty of dischsure, 661, 687. | 
encroachments, to give notice to lessor of, 628, 661. 


estoppel, 709, 710. 


irresistible force, non-liability for, 695. 


joint lessees and failure to restore possession, 701. 
liability ceases when, 680. ; 
„liability of assignees of part of demised premises, 683. 


local usage, effect of, 


on lessee’s covenants and liabilities, “659, 662. 


mines and quarries not to open, 661, 700, 701. 
prudent user, 661, 699. 
rent, to pay, 661, 687, 688. See Rent? 
to pay in case of eviction, 690. 
of partial eviction, 691. , 


repair, to keep in, 66 


1, 694. e 


repair, to restore in, 661, 694. 


See Repairs. 
restore possession on 


terminatign of fease, to, 66%, 701. 


timber, not to au 629, ES : 
user, must be prudent, 661, 922. 
i Sromis not to be diverted to different, 661, 700. 


waste, act of, 699. 
waste, not to permit, 


661, 699. 


wear and tear, not liable for reasonable, 661, 699. 
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. 
e Liabilities of lessor, 659. 
absolute covenant for quiet enjoyment, 665, 666, 667. 
breach of coWenant for quiet enjoyment, 669. 
breach of duty of disclosure, 662, 663. 
consequence of failure to give possession, 664. 
4 contract or local usage, 662. 
covenant for quiet enjoyment, 659, 665. See Same head 
under English law, 666. 
covenant to give possession, 664. 
damages for breach of covenant for quiet enjoyment, 669. 
defect in title, no duty to disclose, 662. ý 
destruction of premises leased, 672. * 
duty of disclosure, 659, 662. 
loca} usage, effect of, on lessor’s covenants and liabilities, 662. 
may not derogate from his grant, 668. 
onus on lessor to prove that he has put lessee in oe 664. 
payment by lessee on behalf of, 675. 
possession, to give, 664. A 
repair, for, 673, 674. See Repairs. 
restricted covenant for quiet enjoyment, 666. 
shifted where lessee has paid rent, 664. 
e, tortious acts, 667. 


Liability of mortgagee in pessession, 502. 


account under rule of wilful default, 506, 510. 
accounts claimable on redemption, 510. a 4 


Aocounts, to keep, 509, 510. 
duty cannot be contracted out, 511. 


agent employed by mortgagee, 512, 513. 
assessment, to pay, 507, 508. 
collection charges after deposit, whether entitled to, 513. 
collection of rents and profits, 505. 
Dekkan Agriculturists Relief Act, 504. 
deposit of mortgage money in Court, 51 3. . 
expenses properly incurred may be deducted, 512. 
insurance, 509. 
insurance money, application of, 509. 
interest, to pay, on surplus, 513. 
loss occasioned by mortgagee’s default, 51 3, 514. 
management, 505. 
mortgagor entitled to 2qcount only on fedemption, 511. 
no account if receipts are in lieu of interest, 514. 
occupation rent, meaning of, 511, 512. 
Wersonal affVices, mortgagee not entitled to charge for, 512, 513. 
Pessession of mortgagee, 504. 
“public charges, to pay, 507. 
receipts in lieu of fhterest, 514. 
remuneration for personal services, 512, 51 3. 
rents and profits, collection of. · 505 
repairs, 508. 
surplus, 513. 
system of accounting, 511. 
w&ste, 508. 
wilful default, 506, 510. 
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Liability of seller after completion, 309. 
implied covenant for title, 319. 
such possession as nature of property permits, 317. 
to give possession, 316. 
See Covenant for title (seller’s). 


Liability of seller before completion, 309. 
abstract of title, 312, 313. 
care of property, 315. 
conveyance, to execute, 315. 
defect in property, 311. 
defect in title, 311. 

defect must be material, 311. 
duéy of disclosure, 310. 

no duty to disclose patent defects, 310, 311. 
non-disclosuro, effects of, 312. 

place of production of deeds, 312. 

production of title-deeds, 312. 

requisitions on title, to answer, 343, 314. 

title deeds, production of, on request, 312. 

to discharge incumbranges if sale not subject to, 317. 
to pay outgoings, 317. 

to pay rents up to date of sale, 318. 

waiver of requisitions, 314. 4 


9 
Liability of seller“lrrespabtlve of cêmpletion— 


847 
’ 


title deeds, to deliver, on receipt of price except when deeds comprise other property, ` 


324, 325. = 
Liability of transferee of actionable claim, 781. 
estoppel af debtor, 783. 
mortgage debt is not an actionable claim, 13, 86, 767, 783. 
notice immaterial, 779, 783. 
repealed s. 135, 784. 
subject to liabilities and equities, 781, 782. 


Liability of traisferor of actionable claim— 
warranty of solvency, of debtor, 784. 
License, 644. 
accretions, whether licensee entitled to, 671 4 
distinguished from a lease, 644. 
instances of, 645, 646. 2 


Limitation of estates, 89. 
alternative limitations, 121. 
if estate not recognized by law, transfer fails, 91. 
void for remoteness, 111, 120 121. 


Limitation period of— i 
suit by subrogee, 581. 
suit for personal æimbursement, 581. 
suit for surplus sale proceeds of mortgaged property, 501. 
suit on covenant for title, 321, 322. 
suit on English mortgage, 456. 
suit to enforce seller's charge, 329. 
suit to recover purchase money, 329. 
suit to revoke gift for fraud, 760. 
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* 


Limited power of transfer, 179, 180. 


legal necessity, 179, 180. 

onus of proo of justifying circumstances, 180, 181. 

recitals by transferor not generally sufficient, 181. 

s. 38 refers to cases such as arise under Hindu law, 180. 
e 


Liquidator of Company 


mortgage by, under order of Court, 11. 


Lis pendens, 235, 236. 


“ active prosecution, 237. 
administration suit, 248. 
adoption during, 253. 
affect the rights, 244. 
amendment of s. 52 how far 8 iv, 238. 


any party, 243. 


ACT. 


appeal or execution proceedings, a continuation of suit, 241, 242. 


attachment before suit does not prevent, 254. 
authority of Court for transfer, 255. 

awari proceedings, 252. 

British Court, suit in, 246. 

collusive suit is not real suit, 240. 


e compromise, 239, 240. 


consent decrees, 239, 240.¢. 
contentious proceedings, 238, 239. 
continues during appeal and execution procectiing, 247, 342. 
court sales, 253. P 
directly and specifically in issue, 246, 247. 4 
estoppel, 256. 
foreign court, suit in, 246. 
immoveable property only, 246, 247. * 
insolvency during suit does not operate as lis pendens, 254. 
involuntary alienations, 253. 
lease by a mortgagor, 252. 
lis pendens between co-defendants, 239. ` 
lis pendens, in the C. P. G., 255. 
lis pendens, in same suit, 254. 
misdescription in pleadings, 252. 
mortgage suits, 250. 
mortgagee purchasing share of equity of redemptions, 424. 
mortgagee, sale by, urfder power, 245. 
moveable property, 246. 
no lis pendens after order in claim proceedings, 243. 

o lis penfens, between sale and sale certificate, 243. 
5 tice qvhether necessary, 236, 238, 239. 
” omission of words “ active Prosecution, 237. 
omission of word “ oontentious, 238. 
order 21, r. 63, 243. 
ot Herwise dealt with, 252. s 
partition suits, 250, 251. 
pendency of suit, 240. 
pre-emption suits, 251. 


¢ 


preliminary decree on a mortgege, continues after, 241, 242. 


proceeding before Settlement Officer, 243. a < 
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Lis pendens, 235, 236—contd. 
registered deed and, 237, 245. 
rents suits, 252. 
review and revision, 243. 
right prior to suit, 245. 
rule not based on notice, 236, 238, 239. 
sales for recovery of land revenue, 253, 254. 


sale under order 21, rule 83 of Civil Procedure Code, 255. 
same suit, in, 254. 

Settlement Officer, proceeding before, 243. 

suit, transfer before, 244. 2 

suits decided er parte, 239. g 
suits decided by compromise, 239, 240. 
suits outside the scope of lis pendens, 247. 
suits that operate as lis pendens, 249. 


suits to enforce contribution to mortgage debt, 250. 
s. 52 excludes s. 41, 205, 246. 
taxes, sale for recovery of, 253, 254. 
® transfer before suit, 244, 245. 
transferred or otherwise dealt with, 252. 
Living Person, 46, 50. 5 
defined, 46. 
idol, 50. 
includes a cqrporation, 46, 50. 2 
includes a child em ventre sê mere, 103. 
Loan— : , 
rent paid in advance whether, 225. 
Local Government 
may except part of territory admin ktered from certain sections, 7. 
right to extend Act or part of Act to territories under administration, 7. 
Local usage, 647, 662, 739. 
affecting agricultural leases, 739. ° 
è affecting ribtice to quit, 646, 647. 
, affecting rights and liabilities of lessor and lessee, 646, 662. 
excluding rule of apportionment, 176. 


Lodger, 645. è 
Machinery, 23, 24, 85. 8 
Maddison v. Alderson, rulein. See Part performance. 


Mahomedan gift, 7, 11, 748, 749, 754, 355. 
delivery of possession necessary, 7, 11, 754, 764. 
in the Pegu district, 765, 

Mahomedan heir— , ad 
transfer by, 54, 58. 

Mahomedan law, 7, 11, 58, 96, 99, 111, 120, 138, 273, 262, 304, 749, 754, 764. 
chance of heir succeeding, 54, 58. 
Chapter II how far applicable to, 11. 
pre-emptiof, 63. 

Maintenance, 52, 64, 182. 
advancement, 184. 
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Maintenance, 52, 64, 182—contd. 

amendment of lew, 182. 
annuity can be attached and sold, 65. 
arrears of, can be attached and sold, 65. 
family debts, 184. 

future maintenande, not transferable, 52, 64. 
marriage, 184. 
right to future maintenance not transferable, 52, 64. 
transfer when third person entitled to, 182. 


Malik, 81. 
Malikhana, 16. 
Marine pajicy— 


not transferable under s. 130, 766, 779. 
transferred by endorsement, 786. 


Marketable title—- 


proof of discharge of incumbrances, 318. 
title free from reasonable doubt, 319. 


Married woman—restraint on power of anticipation, 96, 97. 
marriage expenses under Mitakshara law, 184. 


Marshalling by purchaser, 348, 346. 

between purchaser and purchaser, 346. 

excluded by contract to the contrary, 347. 
inslependent of notice, 346. 
lessee not entitled, 347. 
not applicable to executign sales, 347. 
omission of the words as against the seller,’ ” 346. 
so as not to prejudice the mortgagee, 347. 


Marshalling securities, 522, 523. 
common debtor, 524. 
converse of contribution, 527. 
excluded by contract, right of, 525. 
funds must be on the same footing, 525. 
irrespective of notice, 524. 
lessee has no right, 526. 
æ moveables, hypothecation of, section 81 does not apply to, 523, 524. 
notice not necessary, 524. 
other incumbrancers not to be prejudiced, 525. 
i bagan to voluntetr, 525. 


e 


r mortgafee not to be prejudiced, 524. 
puime mortgagee purchasing equity of redemption, 524. 
purchaser, right of, 525. 
surety, right of, 526° 
e e Volunteer, right of, 526. 
volurfteer, prejudice to, 525. 


Material defect, 311. 


Maxims— 
Accessio tedit principali, 436. 
He who seeks equity must do equity, 226, 420. 


Maxims—contd. 
Id certum est quod certum fieri potest, 359, 522. 
No one may approbate and reprobate, 165. 
omne majus continet in se minus, 544. 
Pari delicto potior est conditis possidentis, 72. 
Permutatio est vicina emptioni, 743. 9 i 
gus facit per alium facit per se, 39. 
Quicguid inaedificatur solo, solo cedit, 20. 
Quicquid plantatur solo, solo cedit, 20, 21. 
Qui prior est tempore, potior est jure, 188, 221, 515. 
Qui sensit commodum, debet et sentire onua, 763. 
Redeem up, foreclose down, 55.4, 689, 590. 
Ut lite pendente nihil innoretur, 236. 
t res magis valeat quam pereat, 650. 
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Mercantile document or title to goods. 788, 789. 


Mere negligence— 
i r} 
ə no presumption of notice, 30, 31. 


Merger, 611. 6 
charge in decree for rént, 619. 
collateral security of mortgage whether merges in jydgment, 613. 
debt merges in judgment, 613, 
determinatioa of leas% by, 712. 9 
estates must be held in the same right, 713. 
interests of lessor and lessee must_be in the whole property, 712° 
leases prior to fhe Act, 713, 714. 
. ; no estate must intervene, 713. 
4 sublease, effect of merger on, 713. 
distinguished from novation, 620. 
equitable mortgage merges in formal mortgage, 613. 
estates in the same right, 713. 
extinction gf mortgage security, 612. 
è instances of merger, 617, 618. 
e instances of non-merger, 618. 
leases. See under determination of leases above. 
mortgagee acquiring equity of redemption, 415, 420, 458, 614. 
novation distinguished from, 620. 
e novation distinguished from renewal, 620. * 
no merger if estate of third person intervenes, 616, 713. 
no common law rule of merger in India, 612. 
of less estate in greater estate, 614. 
of lower security in higher security, 613. 
prior to Transfer of Property Act, 713, 7 14. 
purchasing mortgage is also puisne mortgagee, when, 619, 20. 
renewal and noyation, 620. 
rule of intention, 614, 616. : ô 
e applied to a rent charge, 619. : 
applies as between mortgagee and subsequent mortgagee, 619. 
sublease, effect on, 713. Sass 
when mortgagee purchases equity of redemption if no puisne mortgagees 61% 


Mesne mortgagors—589, 596. i 
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Mesne profits— 
due to improvements, 232. 
mere claim to, not transferable, 66. 


transferable if accompanied by sale of land, 66. 


Minerals, 85. 
agricultural tenant, rights of, 85. 
lease, whether includes minerals, 83, 85. 
patni tenure, 85. 
transfer of property whether includes, 83. 


Mines and quarries— 
whether lessee has a right to work, 700, 701. 


Minor 
cann be a mortgagor, 361. 
lease by a minor void, 78, 625. 
lease to a minor void, 76, 625. 
may be a mortgagee, 76, 362, 565. 
may be a vendee, 76, 625. 
no estoppel against a minog, 78, 199, 361. 
not competent to transfer, 78. 
not disqualified to be a transferee, 76. 


Misdescription, 320. 
_ Misdescription affecting priority, 320, 516. 


Misrtpresentation, 516. 
Mode of annexation, 22, 23. 


Mokarari, 634. , 


Mortgage, 350, 352, 353. 
agreement to mortgage, 357. 
attestation, 390-392. 
charge, difference between, and, 359. . 
classification, 363. 
complete, when, 394. 
consolidation of mortgages, 430, 461. See same head. 
construction, 354. 16 

€ costs of mortgagee, 9. 

covenant not to alienate, 354. 
current account, for securing, 360. 


s customary, 382. ,® 


ACT. 


retaining onerous gift after attaining majority, estoppea, os. 


Tebt: wherner mortgage debt is immoveckble property, 17. 


= Hee Mortgage debt. 
definition, 350, 353, 
distinguished from charge, 359. j 


distinguished from sale with condition of retransfer, 355, 357. 


* estalo feeding estoppel and, 212% 
foreclosure of. See Foreclosure or sale. 
form of expression, 354. 
future advances, for securing, 388, 520. 

assurance, when to be mado by, 387. 


charge, 522. _ a 
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Mortgage—contd. 
future English law different, 521. 
maximum to be expressed, 521. 
rule of priority, exception to, 520, 521. 
debts, for, 361. 
history of, 352. 
holding over, by tenant, 735. 
how made, 388-395. 
attestation, 390. | 
invalid attestation d s „ 392 
5 does 8 create a churge, 392. 
delivery of possession. 389. * 
rincipal money secured being less (or more) than Rs. 100, 389. 
registered instrument, what is, 389. 
registration, 392, 393. 
invalid registration does not create a ‘ charge,’ 393. 
signature of the mortgagur, 389. i 
agent, 391. „ 


) indivisibility of, 420, 421, 457, 532. 
ap ee applies with reference to both mortgagor and mortgagee, 
427. | 
+ 
mortgagee’s right to proceed against any property comprised in the mortgage, 
532. 5 18 
intention, evidence of, 395, 358. 
kinds of. ° ú 


anomalous. Sq Mortgage—Anomalous, 
by conditional sale. See Mortgage by conditional sale. 
by deposit of title deeds. See Mortgage by deposit of title deeds. 
cusfpmary, 382. 
English. , See Mortgage—-English. 
equitable. See Mortgage by deposit of title deeds. 
simple. Ses Mortgage—Simple. 
simple usufructuary, 980. í 
usufrucéuary. See Mortgage—-Usufructuary. 
usufructuary by conditional sale, 382. 
mode of transfer, 389. See how made’ above. 
money advanced or to be advanced, 360. 
mortgage money, meaning of, 362, 363. 
moveables, of, 386, 387. A 
performance ofan engagement, for 361. 
principal money secured, 389. 
purpose of, 360. 
redemption of. See Redemption. 
registration, 392. 
i effect of, 39%. 
if inval u, does not effect a charge,’ 393. 
right in rem accessory to debt, 359. | 
sale. See Foreclosure or sale. „ 
sede with condition of retransfer, 355-357. 
securing current account, for, 360. 
securing fut@re gdvances, fur. See future advances ° abure. 
securing future debt, for, 361. 
securing performance of engagement, for. 361. 
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@ortgsa ga—conid. 
security bond, 358. 
signature on, 389. 
specific immoveable property, meaning of, 359, 360. 
sub-mortgage, 383-386. Ses Sub-mortgage. 

¢ tenant, holding over, by, 738. e 
takes effect from date of execution, 389. 
transfer of an interest, 358. 
unattested mortgage will not operate as a charge, 392. 
unregistered mortgage will not effect a charge, 392. 
unregistered mortgage available as proof of abt, 392. 
when complete, 389. 


Mortgagg—Anomalous. 351, 380, 383, 601. 
attestation, 383. 
charge and, 435. 
definition, 361. 
doctrine of clog applies, 601. 
mortgagee’s remedies depend upon terms of deed, 456, 601. 
redemption of, 435. 
rights and liabilities under, 601. 


Mortgage by conditional sale, 364. 


certain date, 367. 

definition, 350. 

distinguished from sale with a condition of neers 355, 356. 
foreclosure, 456. 

mortgagee’s remedy, 456. * 

personal liability, not essential ingredient, 367. 


relief against forfeiture, 364-367. à 
Mortgage by deposit of title deeds, 351, 375. 

all deeds need not be deposited, 518. f 

debt, existence of, essential, 376. ° 


definition, 351. 
deposit, what is, 376. 
equitable mortgage, 221, 375. 
equivalent to a simple mortgage, 375. 
intention to create a security, 377, 378. 
limitation for mortgage s suit, 380, 456, 457. 
moftgagee’s remedy, 456, 457, 601. 
nature of: a completed transfer and not mere oral agreement, 221. 
o distinctign between legal and equitablesmortgage, 221, 375. 
no mortgage if deeds show no title, 377. 
«places where it may be made, 376. 
priority, 221. e @ 
registration, 378, 379. 
@ requisites of, 376. 
restricted to centres of commerce, 375. 
rights and liabilities same as in a simple mortgage, 601. 
territorial restrictions, 376. 
transfer, of, 380. 


Mortgage Customary. 382, 383. 
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Mortgage debt— 
actionable claim, whether, 86, 767-769. 2 


assignee subject to liabilities but not entitled to equities of assignor, 383-386, 783. 
assignment of, must be by registered instrument, 86. 


contribution to, by several persons entitled to the mortgaged property. See Contri- 
bution to mortgage debt. » > . 


immoveable property, 15-17. 
moveable property for the purpose of attachment, 17. 
ss. 130 and 131 not applicable to assignment of, 384, 385. 
unregistered assignment of, may operate as assignment of debt divorced from 
security, 87. ; 7 
» Mortgage— English, 351, 371-375. » 
@efinition, 351. 
definition discussed, 372-375. 
limitation, period of, 456. 
mortgagee’s remedy by sale only, if executed on or after Ist April 1930, 456. 
mortgagee’s remedy by foreclosure or sale if executed before Ist April 1930, 456. 
gmortgagor in possession is tenaht on sufferauce, 374, 375. 
personal covenant in, 371, 374. > 
redemption of, 371. + 
requisites of, 371. i3 
sale, power of, without intervention of the Court, 374. 
Mortgage—Equitable—See Mortgage by deposit of title deeds. 
Mortgage money, 350, 302, 413. 
foreclosure or sale,’ fter mortgage-money becomes due, 452. 
includes interest after due date, 362, 363. 
includes all costs properly incurred by mortgagee, 412. 
* redemption, after due, 407-409. See Right of mortgagee to sue for mortgage money. 
Mortgage—Simnple, 350, 363, 364. s 
definition, 350. 
distinguished from charge, 359. 
foreclosure not available to mortgagee, 455. 
personal ob- mation, 363, 364. 
possession not given, 364. 
receiver, whether can be appointed, 487. 
sale, remedy of, 363, 455. 
Mortgage simple usufructuary, 380, 381 
Martgage—Usnufructuary, 351, 368. ° 
deed of further charge, and, 435. 
definition of, 351, 368. 
foreclosure not available to mortgagecs 455. 
forms of, 368, 369. 
how made, 368, 369. 4 > 
before the Act, by delivery of possessios, 392. 
mortgagee is transferee of right of possession, 455. 
personal liability, whether any, 369 fcf. s. 68, cl.,} (o)]. 
possession, montgagor s right of, 368, 369. 
asie, remedy by way of, not available to mortgagee, 455. 
unless mortgage was before the Act, 9. 
time limit, whether any, 369. 
usury regulations, 370, 
zuripeshgi leases, 370. 


ô > 
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Mortgage usufructuary by conditional sale, 382. 


Mortgage of moveable property, 386, 387. 
moveables not in existence, 388. 
pawn or pledge, 358. 


Mortgagee— 
abandonment of security by, 464, 465, 474. 
acquiescence of, under sec. 68, 437. 
consolidate mortgages, obligation to, 430, 461. ik 
corporation may be, 362. 25 ‘ 
costs of, 9. 
asi Cid redemption purchased at Court sale, 413, 414. 
imprSvements by, 228. 
includes persons deriving title from mortgagee, 362, 395. 
in possession. See Mortgagee in possession. 
liabilities of. See Liability of Mortgagee in possession. 
minor may be, 76, 362. ¢ 
mortgage-money, right to sue for, 463. See Rights of mortgagee to sue for 
mortgage money; ,, m 
of public works, méy not sell or foreclose, 467. 0 
„ “partition, rights of, to, 215, 216. 
possession by. See Mortgafee in possession. 
power of sale, 474. See Mortgagee’s power of gale. Ce Pi 
purchase of equity of redemption at Court sale, 413$ 414. 
purchasing share of equity of redemption is subject to lis perdens, 424. 
remedies of, 452. See Mortgagee’s remedies. 4 
renew lease, whether bound to, 495. 


rights of, to foreclose, 451. See Foreclosure or sale. 
to spend money, 490,491. See Kights of mortgagee to spend money. 


to sue for mortgage money, 428,429. See Rights of mortgagee to sue for 


mortgage money. 
security, abandonment of, by, 463-474. R 
substituted security, 497. See Substituted security. 1 
transfer by, and mortgagor, 220. 
who may be, 362. 


Mertgagee's power of sale without the Intervention of Court, 474, 477. 


amendment of s. 69, 478. è 
application of sale proceeds, 482. 
conditions of exercise of power, 478. 

oot. inteyrentién of, without, 477 
effect of mortgagee’s sale, 481. 

: 

eoxercisetof power, 480. 
fixtures, sale of, 47g. r 
instalments, 479. 

@ mortgagor, remedy of, 481. 
must be expreasly conferred, 47%. 
purchasers, protection of, 481. 
receiver, appointment of, 482. 
remedy, of mortgagor, 481. 
restraint on exercise of power, 479. 
retrospective, section not, 476, 462. 
0 


€ 
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Mortgagee’s power of sale without the intervention of Court. ae 477 —cond. : 
s. 69 not retrospective, 482. 


Trustees’ and Mortgagee’s Powers Act, 474, 475, 476. 
what may be sold, 478. 

when valid, 475, 477. 

who may exercise power, 477, 478. 
who may purchase, 480. 


Mortgagee in possession— 


liabilities of, 502. See Liability of mortgagee in possession. 


power to grant leases, 505. „7 


rights of, 490. See Rights of mortgages to spend money. 
Mortgagee of public works, 457 


Mortgagee’s remedies, 452. 
(i) foreclosure, 456, 457 
(ii) sale, 364, 452, 456, 457. 
(iii) suit on personal covenan?, 452. 
remedies of various classes of mortgagees : 5 
anomalous— depends on terms of deed, 456. 
by conditioral sale— foreclosure, 456. 
Cnglish—sale, 456 ; foreclosure or sale, 456. 
equitable—-sale, 456. bd 
simyle—sales 263, 455. » 
simple ugufructua.y—sale, 456. 
usufructuéry—-cannot sell or foreclose, 455. 
usufructuary by conditional sale—foreclosure, 456. 
° right to resort to any estate comprised in tho mortgage, 532. See Right of 
mortgaßee to sue for mortgage-money. 


Mortgagor— 
co-mortgagor redeeming, rights of. See Rights of redeeming co-mortgagor. 
implied contracts or covenants of, 444, 445. 
2 benefit of, 446. 
contract to the contrary, 443. 
covenant for title, 444. 
to defend title, 444. 
to discharge prior mortgages, 445, 446. 
to pay public charges, 445. 
. to pay rent of leaseholc>445. 
includes persons deriving title from mortgagor, 361, 395. 
liability of, on personal covenant, 466. 9 
mesne mortgagee, 589-596. See Rights of mesne mortgagees. ` 
minor cannot be, 361. 
notice or tender to agen 622. 
personal covenant. «See Personal covenant. 
power to leasep446, 447. 
contract to contrary, 448. 
covenafit against alienation, 449. 


i kanom, in case of, 449. 
non@ pripr to Act 20 of 1929, 447. 
rights of, 


on redemption, 412. > 
to accounts, 503,510. >» ° 
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“wortgagdr—contd. 

to posSession, 413. 

to reconveyance or acknowledgment, 413. 

to deposit mortgage money in Court, 541, 542. See Deposit in Cousi 

to inspection of docwnentg, 429. 

to recover possession (usufructuary mortgage), 432. ts 

to redeem. See Redemption. | 
transfer by mortgagor and mortgagee, 220. 
trustee for mortgagee, when, 457. 


Mukaddami, 634. 25 
Mutawalli of wakf—office not transferable, 6). 


Negligerce— 
presumption of notice, 30. 


Negotiable instrument, 788-789. 


Non-disclosure, 312, 313, 317, 337. 0 
is fraudulent, when, 337. „ 


Non-transferable tenures, 76, 687. 


Not. in existence, 103. 
i child ventre sa mere is in efistence, 103. 


interest created for benefit of person not in exjstence, 202. à 
» Notice, 14, 25. See Registration ; Constructive notice ; ; Notice {6 an agent. 
“actual possession, 35. 0 
agent, to, 39. ° 
constructive notice, 26. See Constructive notice. 7 


Daniels v. Davison, rule in, whether applicable in contract, 38. . 
deed, of, in one transaction is not notice in subsequent independent transaction, 29. 
definition, 14. 
doctrine controls unconscionable transactions, 25. 
express notice, 25. l e 
imputed notice, 14, 39. 
of deed is notice of all documents in chain of title therein recited, 33. 
of deed is notice of all material facts rooien 33. 
registration, 32. 

€ to person incompetent to contract, n given, 623. 
ungonscionable transactions and, 25. 
Wajib-ul-urz, contractual obligation, in, 195. 


Notice beforegredemption, 420. ° 
Notice of geposit in Court, 547. 
“service of notice, G22, 623. 


Notice of equity or liability affecting assignor of actionable claim immaterial, 
€ 783. «: e 


Notice of severance, 176, 177. 
reversion, of the, 705. 


Noticeof transfer of actionable claim, 780. 
address of transferee, 781. P 
conditional notice, 781. 
e 


4 e ee 
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Notice of transfer of actionable claim, 780—conzd. 


effect of notice, 780. 
form of notice, 780. 
must be in writing, 780. 


payment by debtor without notice protected, 767, %80. 
waiver of, 781. 


Notice to an agent, 14,39. See Agent. 


fraud of agent, 15, 42. 
imputed notice, 14, 39. 


knowledge of agent is knowledge of principal, 40. 
scope of the rule, 40. 


Notice to quit— 


2 
> 


agent, service by, 654. 

conditional, whether good, 651. 

construction of, 649. 

disclaimer by lessec, no notice necessary in case of, 649. 
, effect of contract, local law or usage, 647. 


' expiry of, 652. > 
fixed term, no notice 5 in the case of, 649. 
form of, 649. 

joint lessors, by, 654. 

length of, 651, 652. 4 


must extend to all pron.ises, 642, 

must indicate intention to termine at a certain time, 650. 
periodic tenancies, in, 648, 649. 

prior to suit for eviction, 648. 

service of, 654, 655. 

at lessed’s residence, 655. 

by affixing td property, 655. 

by post, 655. 

by whom may be made, 653, 654. 

delivery to Servant or member of family, 655. 

mere leaving at tenant's residence not sufficient, 655. 
on agent duly authorised, 654. 

on joint tenant,. 654, 655. 

on officer of corporation, 654. 

on solicitor, 654. 


ə personally, 654. > 


proof of, 654. 

special legislation, 655. 5 
sub-tenant, landlord cannot give to, 853, 654. 

tenancies before Act, 8, 9, 646, 647. 

term of. See Duration qbove. . 

waiver of, 728, 729. , v b 
by acceptance of subsequent rent, 729. 

by second notice to quit, 729, 730. „ ; 

not by tenant holding over, 780. 

who may give, 653. 


Novation, 620. ’ 


distinguished from merger, 620. 
distinguished from renewal, 620. | 
of actionable claim, 776. 
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Object ofannexation, 23. 
Occupancy right— 


whether transferable, 76. 
Officer of Court of Justice, 787. 
assignment to pleader of claim to dower invalid, 787. 
dealings in stock and shares not prohibited, 787, 788. 
may not traffic in actionable claims, 786. 
object of restriction, 787. 
pleader may not purchase policy of life assurance, 11, 788. 
pleader may purchase life policy at Court salt,,11, 788. 
Official Assignee or Receiver— 
moneys in hands of receiver in mortgage suit, whether entitled to, 487. 
sale by, is transfer to which Act applies, 10. 
vesting of property ih, is transfer by operation of law, 10. 
when empowered, has authority to transfer, 79. 


Onerous gift, 762. 
minor donee repudiating after majority, 8 762, 763. 


Open contract of sale, 310. 
Operation of transfer— 
„„ attached to the earth, 84. 
charge, debt secured by, 88. 
Court sales, 81. 
„ ` debts, 86. 
different intention implied or expressed, 82. 
easements annexed thereto, 83. 
Hindu widow, gift to, 81. 
Hindu wife, sale to, 81. è 
house, 85. 
income, 88. 
interest, 88. 
machinery, 85. 
mortgage debts, 86. 
passes all interest of transferor, 80. 
passes legal incidents, 79. 
rents and profits, 84. 
e revenue sales, 82. 


Opposeq to the nature of*the interest, 52, 72. 
transfer void, 52, 72. 


Optien as to compensation for improvements, 232. 
Option, as to fixtures under Paramanick’s case, 232. 
Optf6n of lessee to avoid lease in case of destruction,*660, 672. 
Option of renewal of lease— : 
@ does Hot affect terms, 628. 


Option to break lease, 707. 

Oral transfer, 88. 

Ostensible owner, 195. See Transfer by ostensible owner. 
benfmidar is, 197. 
mortgagor is not, 197. 
transfer by, 195. 


AN e ee 


0. 


* 
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Outgoings after completion, 331. 


Outgoings pending completion. 317. 
Owelty, 223. 


priority of lien for, 223. 


Ownership— 
a bundle of rights, 47. 
partial ownership, 47. 


Pala or turn of worship— 
is moveable property, 16. 
ae not transferable, 61. 


Palyan land, 62. 
Paracudil, 634. 


Part performance, 277. 
@ acts which constitute part performance, 279-282. 
must have been done in performance of contract. 279. 280. 
must be unequivbcal, 280. 
must have been done by the party seeking this equity, 281. 


agreement of lease creating present demise, 287, 299. sik e 
agreements invalid otherwise than for want of registration, doctrine inapplicable 
to, 288. ’ 4 


Ariff v. Jadunatla 282, 283. 
s. 53A is not consistent with, 283. 
ascertained with reasonable certainty, 286. 
available only us a defence, 285. 
consideratiop essential, 286. n 
equity of part performance, 278-283. 
equity of Walsh v. Lonsdale, 288, 289. 
excluded in India, 288-2909. 
fiduciary ogpacity of vendor, 291. 
gift not enforced, 286. 
has performed or is willing to perform, 287. 
in part performance of the contract, 280, 286. 
lease, agreement of, 288, 290, 293. 92 * 
limitation, 291. 
Mahomed Musa’s case, 282, 283. 
moveable property, doctrine not applicable to, 286. 
notwithstanding contract though required to be registered its not rogistered, 287. 
not completed in manner prescribed by law, 287. 
origin of the equitable doctrine of, 278, 279. 
part performance under . 53A, 284-286. 
part performance pior to s. 53A, 277, 278? 
passive equity dn India, 285, 286. 

but not in England, 285, 286. ə 
s ? not under s. OPA, Specific Relief Act, 293. 
possession by transferee essential, 286. 
purchaser Pith, notice, entorced against, 287. 
reversioners and part performance, 287. 
retrospective, whether a. 53A is, 277. 
8. 49 Registration Act, 292. 5 °? 
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& 
Part Perférmance, 277—contd. 
a. 27A, Specific Relief Act, 293. 
title is not conferred by the doctrine of, 288, 291. 
what acts constitute, 279-281. 
e where there is an instrumenf of trunsfer, 287. 
will not validate invalid agreement, 288. 
writing essential, 284, 285. 
Partial foreclosure or sale, 457, 460. 
division of equity of redemption does not justify, 457. 
foreclosure or sale must be against all persong interested, 457. 
mortgagee purchasing share of equity of redemption may recover balance of debt 
from residue, 458. ¢ 
no fomclosure or sale in respect of share of part mortgagee, 457. 
partition when recognised by mortgagee, 458, 459. 
release of part of debt, whole property is liable for the remainder, 460. 
remedy of part mortgagee, 458. 
Partial redemption, 420, 421. e 
division of mortgagee’s interest does not justify, 459. 
mortgagee purchasing share of coparcener, 428. 
permitted only if mortgagee acquires a share in equity of e 423. 

, Sit for partial redemption, 424. 
Partial restraint on alienation, 92. 
Particular conditions, 340. 

° cost of conveyance, 344. 
ifisurance, 345. 
interest on unpaid price, 344. 
payment of deposit, 342. 
purchaser’s right of rescission, 343. 
requiring fact to be assumed, 342. 
restriction requisitions, 340. 
restricting period of title, 340. 
time for completion, 344. 
title as it is, 342. 
title to satisfaction of buyer’s solicitors, 342. 
vendor’s right of rescission, 343. 
Partitton— ie 

» € fraudulent transfer, whether, 270. 
mortgagee of co-owner, fight of, to, 216. 
mortgagee’s priority on, 222. 
oral, 89. * 
restraint i 799. 


kt to 

= fod Restraint, on partition—Substituted Seourity* 

Passive equity of, 285 and notes to s. 51. 
e Pafent dofect, 311. 

Patnis— 

subsoil rights, 85. 

whether Act applicable to Patnis, 8. 
Payment of mortgage debt, 409. 

at the proper time, 412. ‘ 

at the proper place, 412. 


* 


* e n°? eee 
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Pay order, 775. 


Pension— 
defined, 71. 
political pension, 71. 
private pension, 71. 
when not transferable, 71. 
by foreign state, 72. 


Performance of condition— 
Indian Succession Act, 162. 
prevented by fraud, 163. 
time of, specified, 162. 

Ð transfer on, 162. 


Performance of condition precedent, 149. 
illustration from Indian Succession Act, 1500. 


Performance of condition subsequent, 157. 
condition strictly construed, 7. 
® if ambiguous çonstrued in sense favourable to vested interest, 167 
ignorance, no excuse, 158. 
Permanent leases— See Lease in perpetuity. 


Perpetuity—rule against, 107. 
beneficial to mankind, 131. 
charge and, 116. > b 
charities, application to, 112, 128. 
English rule, 111. 
English law and Indian law, difference, 128, 129. 
. meaning of, 107. 
mortgage and, 116, 117. i 
Hindu law, 411. 
hospital, bequest to, 131. 
immoveable property, applies to, 111. 
Indian Sugcession Act, rule in, 110.“ 
® Mahomedan law, 111. 
® meaning of, 107. 
moveable and immoveable property, applies to, 111. 
personal agreements, whether applicahlo to, 112. 
power of appointment and, 112. 
© principle of rule, 107. 
regards possible not actual events, 109. 


religion, 131. 5 . 
rule against perpetuity in its primaty sense, 107. 
in its modern sense, 108. 


>. 
Personal covenant—, 2 > 
abandonment,of security, by mortgagee before enforcement of, 474 . 
depriving security by wrongful ac) of mortgagpr, 460. 
destruction of security, 468.” 
"implied in simple mortgage, 363, 466. 

interest 5 for breach of, 473. 

liability on, 466. 

loan Ai facie inyolves personal liability, 466. 
not essential to mortgage by oofdigivaal sale, 367. 
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Personal wovenant—conid. 

personal reme€y of mortgagee, 465. 
remedy on, 465-468. 

runs with land, whether, 683, 684. 

stay of suit for personal remedy, 473. 
usufruttuary mortgages, 470-472. 

when implied in mortgages, 363, 465-467. 


Pleader— See Officer of Court of Justice. 8 


Pleadings— 
unregistered mortgage admitted in, 394. 


Policy of fire insurance See Fire Policy. 


Policy of fife insurance— >. 
purchase by pleader, 11, 7+8. 
transferred under s. 130, 766, 776, 777. 


Policy of marine insurance—See Marine Policy. 


Possession— e. 
actual possession is constructive notice, 14, 35, 36. 9 

must continue till date of transfer, 37.“ 
#2 usufructuary mortgagee’s right to, 432. 
as between auction purchasers of prior and subsequent n 593, 594. 
as its nature permits, 31 7. ' . 
constructive possession is not notice, 37. 
interest and possession mutually exclusive, 325, 326. 
of mortgagee, 470, 471. 
seller’s duty to give, 316. 


Possibility—not transferable, 50, 51, 59. 


Postponement of enjoyment, 134, 135. 
accumulation of income, 135, 136. ‘ 
after majority invalid, 134. 
does not prevent vesting, 132. 
exception to s. 11, 100. 


Postponement of Prior Mortgage See Priority. 


e Power of appointment— 
is not property, 46. œ 
rule against perpetuity and, 112. 
Teens of propertyeunder, 136. 


Power 01 revobation— 
drihsfergby person having, 206. Tä 


Power of sale— See M@rtgagee’s power ef sale without the inte-vention of the Court. 


e Pipamble, 1. 
Act Whether exhaustive, 2. s 
an aid to construction, 1. 
““ define and amend, 1. 
heagings take effect as, 1. 


Pre-emption, 63, 194. 
contractual obligation under s. 40, 193. 
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Pre-emption—conid. 
covenant not affected by rule against perpetuity, 193, 194. 
contract, by, 63. 
nature of, 63. 


right not defeated by dealing subsequent to suit, 261, 262. 
Premium, 624, 639. _ 
- defined, 624. 
no charge for unpaid premium, 639. 
zuripeshgi lease, in, 639. 


Prerogative of Crown, 3. | 


9 0 
Price, 297. 


A of the essence of a contract of sale, 297. 
money only, 297. 


Prior interest, 135. 
alternative limitations, 121. 
does not postpone vesting of subsequent interest, 135. 
Hindu law, in, 122. 
invalid under ss. 13 or 14, then subsequent interest falls, 121, 151, 162. 
not invalid but subseq Sgntly fails, then subsequent interest in accelerated, 121,151,152. 
otherwise invalid, subsequent intcrest if dependent fails, 121. , 
vested gift, 121, 122. 


5 
Priority, 203, 515, „ r i 
crown debt, 223. * ° 
exception to rule of,:222. 
forfeited, 223. . 
á by estoppel, 516. 
ley fraud, 515, 516. 
by gress negligence, 515, 517.“ 
by misrepresentation, 515, 516. 
judicial sales, 499. 
mortgages, priority of, 515-520. 4 
. fraud, 516. 
gross negligence, 517. 
maximum amount secured, 520. 
charge, 522. 
English law, 521. 
subsequent advances “20. 
maximum expressed, 520. 
misrepresentation, 516. 
receiver, by, 222, 223. 
res judicata, 519. 
mortgagor’s liability not affected by, 519. 
owelty, lien for, 223. | i 
partition and mortgagee’s rights, 222, 223. 
° purchaser’s liability, whether affected, 519. 
registered deed,,where, 221. 6 
r& judicata, may be lost by, 519. 
salvage liens, 223. 
s. 79 an exceptidn to rule of, 520. 
successive transfers, 221. 


same date, where transfer on, are E 
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Privity ofdfstate—See Assignment of term by lessee. 
Proceeds of reverfue sale—See Substituted security. 


Proceedings of Legislative Council, 4. 
Production of title deeds by seller, 312. 
Proof of attested instrument, 391. 

Proof of discharge of incumbrance, 317, 318. 


Property, 46. See Transfer of property. 
actionable claim is, 46. $ 
corporeal or incorporeal hereditament, 47. : 
defined in L. P. A., 1925, 46. 
eq uita lle estates. See Equitable Estates. 
exceptions to rule of transferability, 53. 
future interests in, 47. 
future property, 50, 51, 52. 
idol, 50. 
interests in, 47. 
power of appointment, is not, 46. 
religious office, 61. 
restricted interests in, 60. 

“ * restriction on enjoyment of, 97-101. 
reversion or other intangible thing, 47. 
. right to conveyance of land, 47, 48. 
j tapgible immoveable property, 47. 


transferability the general rule, 52. 
exceptions, 53. 
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Proviso for re-entry, 59, 718. 
enforceable by lessor’s transferee, 723. 


runs with the land, 719. 


Public benefit 
Hindu law, 131. 
Mahomedan law, 132. 
rule of perpetuity and, 128-132. 


Public Charges-— 
buyer to pay, accruing after sale, 333, 334. 


include tagavi and local tes, 333. e 
mortgagee in possession to pay, 507. 
mortgagor in possesajon to pay, 507. 
ser to pay eccruihg before sale, 318. 


Public. Office 
gratuity payable to legal representative assigned, 70. ee 
not transferable, 70. © 
Hale a forbidden, 70. 
Œ 


Pubiic policy— 
condition opposed. to; void, 75. 


marriage brokerage, 75. 


publie offige, sale of, 70. 
putwara, purchase by, 75. 
right to sue, assignment of, 69, 70° 


© 
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ha INDEX. 887 


Public policy—conid. 2 
some actionable claims not transferable, on grounds of, 779. > 
stifling prosecution, 75. 
tranafer opposed to, void, 75. 

Puisne Mortgagee— 222 
prior mortgages, covenant by mortgagor to discharge, 445, 446. 
redemption by, 549, 652. 
subrogation, 553, 556. 

where puisne mortgago is collusive or fraudulent, 560. 
Fun] ab— : 
Act not in force, 7. 
dhal assignment of actionablo claims valid, 777. 
principle of s. 53 followed, 261. 
principles of Act followed but not technical rules, 7, 709, 731, 744. 
reasonable expenditure on improvement allowed to mortgagee, 441. 
rule as to date of expiry of notice followed, 652. 


Purthaser— See Buyer. 
Purdanasheen, 19, 203, 04, 759. 
Putwari— 
purchase by, 75. % 


Railway receipts, 788. a 
Ratification, 172. P 8 


Razinama— 
effect of, 50. 
Reasonable xcare-— 
purchaser frorn ostensible owner, 201. 
Receiver appointed by mortgagee— 
after suit filed, 486, 487. 
appointed by mortgayee exercising power of sale, 482, 484, 485. 
no appointment till auch power is exercisable, 485. 
+ contract to the contrary, 446. 
directions, right to apply for, 486. 
a = jurisdiction of Court, 486. na 
official assignee, whether entitled to moneys in hands of, 487. 
® position of, 485, 486. i * 
possession of, nature of, 486, 487. 
power of, as to income, 486. 
remuneration of, 486. 
right to apply for directions, 486. 
Section 69A, not retrosrective, 476 (8. 69 el. 5). 
simple mortgagee, by, 487. f a 
, when appointed, 485, 486. 
who may be appointed, 485. 2 A 


Recital of payment in sale deed, 329. 
“Recitals not prcof of necessity, 181. 
Record of rights, 35, 
- Rectification, 338. ii 3 
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“Redeem Rp, foreclose down, 589. 
rule expresse@ in ss. 91(a) and 94, 589. 


Redemption, 395. 

accounts on, from mortgageg in possession, 509. 
act of-parties, extinguished by, 413. 
adverse possession, acquired by, 419. 
before expiry of term, 408. 
benamidar by, 420. „ 
clog on redemption, 397. See Clog on redemption. 

- collateral benefit to mortgagee, 403. S 
condition of sale in default, 399. f 
condition postponing redemption in case of default, 400, 401. 
contract to contrary, 397. 
consolidation, doctrine of, 430. 
Court sale, mortgagee purchasing at, 413, 414. 
creditor’s right of, 553. 
date of, 407, 408. r 
delivery of mortgage deed 412. 
deposit in Court, by, 541. See Deposit in Court. p` 


expenses of, 599. 
„ ‘extinguished by act of parties, 413. 


by decree of Court, 416. 5 
by operation of law, 416. 0 
foreclosure and redemption co- extensive, 390. 
Emitation, 4 19, 420. 
@ 


long term for, 402. 
mortgage-money, 412. 

mortgagee purchasing at Court sale, 413-416. 
mortgage decree where co-mortgagor redeems, 599. 
mortgagor’s rights on, 412, 428. 

notice before redemption, 420, 547. : 


obligation of mortgagee on, 428. 4 
partial redemption, 420, 424, 425. See Partial redemption. 


payment or tender of mortgage debt, 409, 410. 
place of, 412. 


time of, 412. 


e penalty in case of default, 401. 
persons who may sue far 
“ attaching judgment-creditor cannot, 549, 660. 


charge holder 553. 
“ co-motgagors, one of several, 88 1. 
creditor obtaining decree for sale in administration suit, 549, 553. 
— Hitidu illegitimate son, 551. en 
Hindu reversianer, 551. Py E 
landlord, 550. i; 
e 25802, 551. „ 
person having interest or charge, 551 553. e- 
interest must be proprietary, 550. 
puisne mortgagee, 552. 
e purchaser of equity of redemption, 551, 552. 
' sub-mortgagee, 552. Pa ; 
2 surety, 553. € = e 
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Redembption—conid, J 
redemption and foreclosure co-extensive, 397. 
restraint on alienation, 401. 
rights on redemption, 412, 428. 
right to require mortgagee to assign to third person, 428. 
separate or simultaneous, where mortgages ar® of different properties, 429, 430. 
of the same property, 429, 430. 
submortgage and, 383. l 
subsequent agreement, 406. 
subsequent sale, 400. 
suit for, 418, 419. 8 
e surety's right of, 653. 6 
gme must be unconditional, 410. 
ime for, 407, 412. 
when right of redemption arises, 407. 


Redemption of usufructuary mortgage, 432. 
Re-entry, mere right of, not tr@nsferable, 59. 


Registered— 
meaning of, 13, 20. `g 


Registering officer, whether attesting witness, 19390, 391. 


Registration— , 
constructive notive td abaua transferees, 13, 32, 33. 
defect of proceduregdoes not re. 35. 
lease, of, 656. 
æ „ mortgage invalidly erered i is not a charge, 393. 
must bevalid, 13, 20. 
not notice if ao duty to search regisfer, 32, 34. 
not notice if register entry incorrect, 35. 
of mortgage deeds, 392-394. 
of mortgage by deposit of title-deeds, 378. 
@ of sale deed®, 299. 
š pleadings, admission of unregistered mortgage, in, 394. 
time from which operates as notice, 34. 


® Registration Act— ° 
certain sections not to be extended where not in force, 6, 7. 
certain sections supplemental, 45. k 
mortgages by deposit of title deeds, priority of, 111 221. 
priority as between transferees under, 221. 
specified sections of Transfer of Property Act, and, 8. 


Regulations— ee 
Bengal Alluvion and Diluvion Regulation (Pl of 1825), 671. 
e Beng. Reg. 15 of 1793, 365, 366. 
Beng. Reg. 34 of 1802, 9, 365. 
Beng. Reg. 2 of 1805, 671. 
? Beng. Reg. 17 of 1806, 10, 365, 542. 
Beng. Reg. F of d819, 8. 
Beng. Reg. 1 of 1798, 365, 542. 
Mad. Reg. 34 of 1802 366. . 


a 
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Roleasec-w 
by mortgagee, 534, 535. 
of a debt is not a gift, 749. 


Relief against forfeiture of lease, 730-732. See forfeiture. 


Zeligion— N “e. 
gift for advancement of, 128, 131. 
gift for spread of Hindu religion, 131. 


Religious ceremonies, gift for performance of, 131. 


Religious offices, 61. 
birtmaha brahmani, 61. , 
custom, transferability by, 61. 
pala g turn of worship, 61. 
transferability of office of shebait, 61. 
mohunt, 61. 
mutawalli, 61. 


Remainder, 47. 7 
Remedies of mortgagee Se Mortgagee’s remedies. 


Remedy of part mortgagee, 457, 458. 
3 enewal of lease—See Covenant for renewal of lease. 


Renewal of mortgaged lease 4141, 490. 
mortgagee may spend money, for, 490, 496. 
mortgagor not liable to renew, 445. 


Renewal of securities, 620. 
but original security may be abandoned, 621. 
renewed mortgage does not loose priority, 621. 


Rent—See Rent and Profits. e 


abatement of, 690—693. See Abatement of reni 
accruing after sale, buyer to pay, 318, 334. 
accruing before sale, seller to pay, 318, 334. 
apportionment of, 173-175. 
assignee of reversion entitled to rent after the assignment, 705. 
assignee not entitled to rent prior to the assignment, 706. 
bona fide payment to a holder under defective title, 224. 
demand for rent from person found i in possession, effect of, 641. 
diminished rent, payment of, effect of, 641. 
ill al or immoral purposes, lease for, 694. 
implied covenant of mortgagor to pay rent, 445. 
increased nt, payment of, effect of, 641. 
Joint lessees, payment by one of, 688. 
mt lessors, payment to one of, 688. 
. leasee’s obligation go pay, 661, 687. l 
lessor not entitled to, where he has failed to give possession to lessee, 664. 
e non-paynront of, does not determine lease, Kl. 
paid in advance, 225. x 
paid to mortgagor without notice of mortgage, 228. 
part of mortgage money if lease and mortgage are one . 454. 
payment of, by a. stranger, 688. 
payment by joint lessee is payment by all, jpn 
payment, mode of, 640, 60. = 


f 


* 
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-Rent—See Rent and Profits-—contd. 
payment of, and covenant for quiet enjoyment, 665. ? 
payment to joint lessor is payment to all, 688. 
payment to one co-sharer is not a discharge against all, 688. 
penalty, what amounts to, 689. j 
periodically or on specific occasions, 641. 
place of payment, 690. 
premium distinguished from, 639. 
premises let for immoral purposes, 694. 
rent-charge of landlord, 619. 
rent notes, 643. } 
stipulation for increased rent, 68). | 
g®uspension of, 690. See same head. 
tenants-in-common lessors, payment to one of, 688. 
time of payment, 689. b 
Rent and Profits— 
accruing due before transfer are not legal incidents, 84. 
ə beneſit to arise out of land, s2 326. 
buyer’s right Mter completion, 84, 325. 4 
seller’s right befor? apmpleticn, 84, 325. 
Repairs— 
breach of covenant to repair, 694, 697. 
damages for breach of covenagt to repair, 697. 
express covehant to Lehir 6960 
general covenanteto repair, 696. 
irresistible force, damage due to, 695. 
lessee’s liability, 694, 695. 
+  Jessor not liable, 673. 
lessor’s exprgss covenant for, 673, 674. 
breach of, does not entitle lessce to determine lease, (74. 
construction of, 673, 674. 
extent of lessor’s lin bility, 673, 674. 
rergedies for breach of, 673. T 


4 right of entry by lessor for repairs, 696. 
° right of entry and view, 696. 
reasonable wear and tear, 695. 
special covenant to repair, 696. >? 
Landlord and Tenant (war damages) Act 1939, 694. 
o unauthorized alterations are a breach, 697. wo 
‘Repeal— 
Acts repealed, 8. ; „ 
Repugnancy— 


absolute restraint on power of trahsfer, void for, 91, 92. 
condition or limitation thay be void for, 90, 91 (c. s. 12). 
restriction on enjoyment, void for, 97. 

‘Requisitions, 313. ; 
declarations tq contradict recitals in documenté unacceptable, 314. 
distinguished from inquiries, 314. 
on conveyapce, 314. 
on title, 314. ; 
seller’s duty to answer, 314. 
waiver of requisition’, 314. a 


pn 
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Rescissieg, 337. 
condition as tg purchaser’s right of, 343. 
condition as to vendor’s right of, 343. 


Residence, condition of, 150, 160. 
Res judicata, pridrity may Wb lo# by, 519, 520. 


Restraint on alienation, 89. See Condition and Limitation. 
absolute restraint invalid, 89, 90, 91. 
agreement in restraint invalid, 90, 93. 
compromise or family settlement valid, 93, 94. 
involuntary alienation not a breach unless 'odaflition expressly prohibits alienatiom 

in execution, 96. 

lease exception to rule, 94, 95. 
limiteů in point of time valid, 92. 
limited to a class valid, 91. 
partial restraint, 92. 
restraint in lease valid, 94, 95. é 


Restraint on enjoyment, 97. P 
exception to sec. 11 recognises rule in Tulk v. Hoæhay, 100. e 


s. 11 applies only if transfer creates absolute interest, 98. 
e. distinguished from sec. 10, 98. 
ot , 
Restraint on partition, 9. 


Restraint on power of anticipation, 96, 97. 


" Restraint on transferor, 94. 


Restricted interests, 60, 61. 
not transferable, 60, 61. 
See Religious office—Service tenures. 4 


Restrictive covenants— 

affirmative covenants, distinguished from, 191. 
assignee of lessee bound by, 683, 684. A 
attachment, and, 193, 194. 
building schemes, 190. 
covenants annexed to the land, 186. 
chvenants not annexed to land, 189. e, 

¢ covenants running with the land, 192. 
contractual obligation, 3. s 
enfo against gratuitous transferee of covenantor, sou. 
enforced against tronsferee with notioe, 185. 
fpglish lave restrictive covenants in, 185, 486. 
Indian law, restrictive covenants in, 189, 190+ 
€Sases, 186, 191, 683, 684. ea 
pre-emption for, nature of, 193. e 
valid when for beneficial ownership of transferor’s other land, 189, 190.. 


“Rotrospwetive—(See under each section). . | 
Act how far restrospective, 4 
effect of amending Acts, 3, 8. 9. 
effeqt of declaratory or explanatory statutes, 4. 
effect of enactments, 2-4. 
procedure, rule of, whether, 9, 10. a 
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Retrospective—(See under each seotion)—conid. 

8. 52 whether amendment retrospective, 238. ? 

8. 68 not retrospective, 464. 

s. 69 not retrospective, 476, 482. 

ss. 92 and 101, retrospective, 555, 612. 


Revenue records— 
not documents of title, 201. 


Revenue sales, 253, 254. 


Reversion, 47. of 
transfer by Hindu reversioner, 54, 55. 


Reversionary heir— 


agreement to transfer invalid, 66. 
estoppel of, 57. ‘ 
relinquishment of right, of, is a nullity, 54. 
pes successionis, 53. ° 
substituted co®tract may be valid, 56. 9 
transfer not validabbgd by estoppel, 55. 
transfer of right is a Mullity, 54. 


under English law, 58. 5 


Revocable gift, 94, 166. 46 °, 
depends upon agrgement b&ween donor and donee, 757. 
gift subject to condition precedent, 756. 
gift subject to condition subsequent, 757. 

e incomplete gift always revocable, 761. 
no rev@ation aliunde, 761. 5 
not revocabl@ for unilateral mistake, 760. 
purdanasheen women, by, 759. 
revocable at pleasure, no gift, 758. 
revocation by rescission, 758. e. 

@ service tenures analogous, 757. 


Rights of buyer—Sec Buyer. 


Rights of lessee, 659-662. e° 
abatement of rent, 691. Š 
accretions, to, 671. 
assign term, to, 678. 
benefit of covenant for quiet enjoymgnt, 665. See same Read. 
contract, by, 662. p 
covenant for quiet enjgyment is annexed to and goes with lessee’s interagt, 67 
crops, to, 677. Ng” 35 
fixtures, to, 675, 676. 
> local usage, by, 662. ig 2 

option to avoid lease in case qf destruction, 672 

payments made on behalf of lessor to be reimbursed for, 675. 

possessiop, {p recover, 664. 

sepairs, with respect to, 673, 674. Sec Repairs. i 

statute law, by, 662. 

trees, to, 677. . . 


e 2 


> 
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agreement of. ꝓreated equitable interest prior to Transfer of Property Act, 113. 


agreement of, creates no interest in land, 112, 294, 303. 
agreement of, does not offend against rule against perpetuity, 112-116. 
consideration, 297. 
© contract of sale, specific performafice of, 303. 
contract of sale transfers no right in rem, 116, 303. 
defined, 294. 
delivery of the property, 299, 301, 302. 
delivery plus unregistered deed, 303. 
effect of attachment on, 302, 303. 
equitable estate, 303. l 
equities of person contracting to buy, 304. 
estoppel, by, 304. 
Mahomedan law, 304. 
mode of transfer, 299-302. 
conveyance, 299, 300. 
delivery of possession, 299, 301. 
official receiver’s sale, 299., 
parties to, 295. 
price, meaning of, 297. 
e extrinsic evidence as to, 298. 
°° priority of sales, 300. © 
property passes, when, 300, 301. 
Punjab, 300. 
Registration, 209. 
= subject matter of, 295. 
unregistered deed, effect of, 301. 


Sale of mortgaged property—Sce Foreclosure or sale. 
Salvage payments, 588. 


Savings— 

certain enactments, of, 8, 
to incidents, of, 8, 
liabilities, of, 8, 9 
rights, of, 8, 9. 

Windu law, 12. 

e e Mahomedan law, 11. 
partition, rights of, 9. e° 
ki Patni, S. 


9. 
9. 


® 
Secusity— e 4 e 
abandonment of, by mortgagee, 466, 474. 
a@eatructéon of, right of mortgagee in case of, 469, 499., e 


„ Security bond— . * 


-t does not ortzate a charge, 604. 
: e is not always a mortgage, 604. eè 
" transfer, whether a, 358. 


Security for performance of decree— 
enforced in execution, 460. 


Seller's. charge for unpaid price Ses Rightg of seller after Fdompletion. 
= e 
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Seller’s liability after completion—See Liability of seller after completios? = 
q Seller's liability before completion—See Liability of seller before Sompletion. 


yee s liability irrespective of completion—<See Liability of seller irrespective of 


completion. 
e © 2 
Seller’s remedies after complet ton, 285. 4 


Seller’s remedies before completion—See Remedies before completion. 
Service of notice of deposit in Court, 622. 
Service of notice to quit, 654, 658. free Notice to quit. 


N Service tenures. 62. 
Analogous to revocable gifts, 757, 139; 
chowkidar in Bengal, 62. 
ghatwal tenures, 62. 
grant of land burderféd with service, 62-63. 
grant of office, 62, 63. 
@ karnam lands ip, Madras, 62. 


nature of, 62. 
Palyan land in nN 62. 


resumption of, 62, 63. 
swastivachakam service in temple, 62. o 


watandar, 62. ù =. 


Simple mortgage—sSee Mortgage simple: 
Simple mortgage usutructuarg See Mortgage, simple usufructuary. 


= Spes successionis, 53. 
adoptedison, 53. 
distinguished trom interest future or "contingent, 53. 
English law, 58. 
Hindu law, b4. á 
legacy, cha of, 58. e 
è Mahomedan heir, 54. 
e Mahomcdan law, 58. 
not transferable, 51, 52. 
» reversionary heir, relinquishment by, 54. 


Standard of value with reference to waste by mortgagor, 450. 


Standing timber, 13, 17. 
right to cut down, 21. : 


e 
Statutes— 
32 Hen. 8 c. 34 (graungies of reversions), 670, 719. 
4 Anne c. 16 (attornment), 224. 
4 & 5 Anne c. 3 | (attêrnment, Stat. Rev.), 704. 
2 13 Elliz. c. 5 (fraudulent deeds and glienations), 260. 0 
27 Elliz. c. 4 (qpvenous and fœudulent conveydhces), 257, 260. 
# Geo. 2 c. 28 (Landlord and Tenant Act, 1730), 702. 
239 & 40 Sec 3 c. 98 (accumulations), 124. 
dh Vict. c. 166 (The Real Property Act, 1845), 713, 744. e 
14 & 15 Vict. c. 25 (Landlord and Tenant Act, 1851), §78. 
22 & 23 Vict. o. 35 (Law of Property Amendment Act, 1859), 728. 
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| Statutes awoni. 
23 & 24 Vict. 6. 145 (Trustees and dotia Act, 1860), 476, 485. 
36 & 37 Vict. c. 66 (Judicature Act, 1873), 771. 4 
33 & 34 Vict. c. 37 (apportionment), 174. 
37 & 38 Vict. c. 78 (Vendor apd Purchaser Act, 1874), 313, 340. 
? 44 & 45 Vict. o. 41 (Conveyancing Act, 1881), 80, 313, 349, 430, 448, 479, 485, 496, 
705, 733. 
56 & 57 Viot. c. 21 (The Voluntary Conveyances Act, 1893), 258, 277. 
1 & 2 Geo. 5 c. 367 (The Conveyancing Act, 1911), 705. 
15 Geo. 5 c. 5&—See Law of Property Act, 1925. 


Stay of suit under 8. 68 (a) or (b), 473, 474. e 


Sublease- 
does not create privity of estate with head lessor, 679. 


is not absolute assignment, 679, 680. 
merger, effect of, on, 712. 

not liable to head lessor, 681, 682. 

not prejudiced by surrender of lease, 734. 
relief against forfeiture, 654. 


Sub- mortgage. 383-385. 
oe equitable sub-mortgage, 385. 
equities against mortgagor how far binding on sub- PENS ka 385. 
rights of redemption and foreclosure, 385, 386. ¢ 


* void if mortgage void, 385. 


Subrogation, 553, 554, 556. 
advance to pay off a mortgage, 570. 
against the mortgagor or any other mortgagpe, 569. 
agreement by, 556. 
benami purchaser is a volunteer and is not subrogated, 564. 
by operation of law, 557, 558. 
co-mortgagor redeeming, 561. 
conventional, 556. 
covenant excludes subrogation, 567-569. 
equitable charge, 557. 


e 


iytention, rule of, 566. 5 „ 
einterest on principle sum, 564. 
EN, 558-561. a? ° 
mifitton, 581. 


1 application of this principle, 560. 
gagee mpdeeming prior mortgage, 569. 
mogtgages of a different class, 570. 
nförtgager not subrogated, 562. 
mortgagor's surety mdeeming mortgage, 561. 
nature of, 556. | 
< partijah subrogation abolished, D ang E 
personal right of reimbursement, 
persons other than mortgagor may be subrogated, 566. 
puisne mortgage collusive or fraudulent, no subrogation, 560. 
puise mortgagee redeeming a prior mortgagee, 559, 569, 570. 
purchase invalid, purchaser not sybrogated, 565. 
purchase subsequently set aside, purchaser whether subrogated, 565- 


N e e p r 
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Subrogation—contd. 


\ 


purchaser of equity of redemption redeeming, 561. » 
purchaser & covenant, excludes, 562. 

rights of redemption foreclosure and sale acquired on, 560. 

surety of mortgagor redeeming, 561. 


volunteer not subrogated, 564. ahi 


Subsequent contingent interest, 144. 


application of section 23, 145. 


Subsequent interest— 


accelerated if prior interest valid * subsequently fails, 121, 152. 
fails if dependent on prior interest otherwise invalid, 121. 

{ils if prior interest invalid under s. 13 or 14, 120, 151, 152, 158. 
if invalid prior interest not affecteds158. 

vesting not postponed by intervention of prior interest, 135. 


Subsequent transferee?— 


transfer in fraud of, 276, 277. 


prior voluntary transfer not pragumed fraudulent, 276. 


Substituted security 


compensation rt NG Acquisition Act, 499. 
limitation for suit to enforce mortgagee’s claim agaigst, 501. 
mortgagor’s title altered, 500. „ 
priority, 500. e 8 e 2 
proceeds of judicial sale of inortgaged property, 409. 
sale occasioned by mortgagee’s own default, 500. 
of revenue and reff sales, 498. 


, share on partition allotted to the mortgagor, 499, 500. 


Successive Nansters, 221. 0 

Suit for contribution, 536. 

Suit for partial redemptione 424, 420. 

SRit for redemption, 418. 

Superstitious uses—English law not applicable, 131. 


6 Surety— 2 0 


liability after waiver of notice to quit, 728. 
. e 

right. to redeem, 553. 

subrogation, 561. 


Surrender of lease, 708. 


express surrender, 714. 
implied surrender, 714, 515 
may be oral, 89. å e 


new relationship jmplies surrender, 716. 


relinquishment of possession implies surrender, 748, 717. 


subleases, effect en, 734. © 
under-leases, effect on, 734, 735. 
ag p 6 z 
Surviger* 
gift to, 146. 


Indian Succession Act, 146. 
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Suspense of rent, 690. 
abatement of: ‘ent, 692. 
diluvion, in case of, 693. 
eviction, 690. 

Land Acquisition Act, 694. 
partial, eviotion, 691-693. 
title paramount, by, 693. 

Tacking— 
mortgagor not affected, 588. 
prohibition, of, 587. 
salvage payments, 588. 
with or without notice, 588. 


Tenants zu common— 
nature of interest, of, 218. 


Tenancy at sufferance, 629. . 
determination of, 629, 709, 725. pi 
does not create relationship of landlord and tenart, 629, 725. 


Tenancy at will, 629, 630. 
how arises, 630. ge 
how determined, 630, 647, 709, 724. me 
. ability for compensation for use and occupation, 629. 


Tenancy from year to year or month to month- See Legse, duration of. 


Tender, 410. 
to an agent, 622. 
to person incompetent to contract, 623. 


Things rooted in the earth, 21. 


Time of vesting—when transfer complete, 136. 
contrary intention, 137. 
not beyond period of perpetuity, 137. 
Time for performance of condition subsequent, 162. 
performance prevented by fraud, 163. 


“Title deeds, 312. 
pass with conveyance, 324. 
seller s duty to deliver on receipt of price, 324, 325. 


seller’ s duty to produces 325. 
Trade fixtures, 23, 24. 


Traxsfer by set of parties, 1, 2, 10. 6 
A® applies, 1, 2, 10. 
company, mortgage by, II. 
difference between contract and, 44. 
mortgage, in, 258, 259. i 
<- © Bale hy recéiver, 10, 299. : 


Transfer by one co-owner, 215, 216. 
conditions and liabilities affecting the share, 217. 
dwelling house, 217. 
Hindu law, 216. 
mortgage s right to * 247. R 
s. 4" applies to sales and mortgages 217. 0 „ 


INDEX, 


Transfer by operin of law 
Act not applic, 2 
b actionable olainy 9, = 
Court sale is, 10; 
receiver’s sale is 10, 2 29 9. 
testamentary BULon, : 


vesting in O Heis give; is, 10 
5 . 


Transfer by OsteNSywner, i 
although no frauc,) Dwi 
consent express oed, 1 er, 198. 


Ð good faith, 204. i 
plied consent, 19 
E pendens and, 20 200. 


minor not estoppec 
onus of proof, whe! 
partial interest, of, 
reasonable care, 201 

= Registration Ad. 2 
requirements of s. 
s. 41 applies to mort ; 
s. 52 excludes s. 41, 
atatutory application, e 


2, 10, 


95, 197, 


subseguent transferee Ra 196. 


transferee from cc rti 
when real owner is 2 8 


a 


T ransfer b erson ha 
N es Vorn, to revo 


Transfer bwyengnts in 


Transfer by unauthorizy 
any interest which the 


220, 


206. 


aer R 


at any time when the 00% mel acquire, 213. 
at the option of the trar, runsfer subsists, 214. 


e covenants for title, 212.” 
execution sales, 214. 
fraudulently or erroneou: 


invalid transfer, 210, 21 jt 208. 


© mortgages, 211, 213. 
Punjab, 212. 
s. 43 applies to an exchan 
s. 43 when not applicable, 
subrogation, 214. 
the estate feeds the esp. 
transferee acts on thg repre 


e. transferee in gogd faith wit?» 210. 


when there is no representa’ 
s 41 and s. 4% considered, 6 


2 Transfer comtiagent on Happ 
ire. 


, ertain event— See * Subsequent contingent ii 


Transfer for benefit of public | 
Transfer for benefit of nbori” 


ke former transfer, 208 
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Transfer for consideration by distinct interests, 219. 
Transfer in fraud of creditors— See Creditors. Also see Subseqent ¢ransferees- 
Transfer, joint for consideration, 218. 
oc -owner’s interests, 218. 
joint tenancy and tenancy in common, 218. 
mortgagor and co-mortgagee, transfer by, 218. 
presumption of equality, 219. 
Transfer of actionable claim, 766, 770. 
assignee has a right of suit, 778, 779. 
assignment of contracts, 773. 
assignment of debts, 772. 
‘benefit of contract annexed to ownership of land, 783. 
dedication to idol, 779. 
effectual from date of execution, 777, 778.0 
fixed deposit, 779. ww 4 
gift, 754. 
incapacity of officerg of justice, 786. * 
instrument to be in writing, 776, 777. ; 
liability of transferee, 781. See Liability of . 2 of Bnale claim. 
marine and fire policies, 779. j 
mode of, 774, 775. 
negotiable instruments excluded, 787, 78°. 
notice of transfer to be in writing, 779.°0 See Nie of transfer of actionable claim. 
operation of law, by, 779. 
oral assignment valid in the Punjab, 777.. 
payment by debtor without notice protected, 780. 
pay order distinguished, 775. 
priority, 778. 
public policy—some actionable claims not transferable, 779. 
right of suit after, 778, 779. 
stooks and shares, 779. m 
warranty of solvency, 784. . ; 
without consideration, 776. r é 
See Actionable claim—Liability of transferee of actionable claim—Notige- 
of transfer of actionable claim—Officer of Court of Justice. 
Transfer of debt hy way of mortgage, 785, 786. 
Transfer of p-operty—See Preperty. ü 
agreement in restraint of, 93. 
cannot ve effectec except as prescribed by the Act, 89, 90, 299, 300. 
“charge whether, 49. c 
4 chanoe of receiving gratuitous payment, 51. 
compromise is not, 49. l 
conditiéu, subject to, 91,93. e 
contract and, 44. Ep * 
contractual, whether, 48, 49. 
conditional on performance, 168. 
defeating the provisions of law, 74. 
defined, 46. 
does not necessarily involve a conveyanoe, 46. 
English law, under, 47, 48. 
forbidden by law, 74. 
fraudulent transfer, 74. See ¥rakdalent trane. 


— 


e 
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Transfer of property —contd. 


future corp, mortgage of, 51. 

future in, 47. 

future property, 53. 

grant of an easement is not, 60. 

if property not in possession, 138. 

in present or in future, 51, 52. 

involuntary, 96. 

kabuliyat, 50. 

limitation subject to, 90, 91. 

living person, must be by, 50. 

mortgage, whether, 48. 

@not necessarily contractual, 48 

oral transfer, 88. 

partial restraint, 92. 0 

present or future, in, 51, 52. 

priority of rights created by, 221. 
@ razinama, 50. u 9 


restra int on tr eror, 94. ä 
successive transfer, 21. 8 
surrender whether. 4 


what may be transferred, 51. 52. See Operation of transfer. 


52 
Transfer of Property * “a 
application of,°2. P 
commencement, 6, 4. 
extended to Bombay 7. 4 
a extended to Sind, 7. 
extent, 6. 
Local Go@grnment has power to extefid, 7. 
not exhaustive, 2. 
retrospective operation of changes introduced by, 4 
when not applicable, 2, 8, 4, 10, II. 49, 50. 
Transfer of Rroperty (Amendmentf Act, 1929, 


commencement 6. 7. 
Transfer, to class — See Class. 


Transfer to defeat and delay creditor rg See Creditors. 
Mransfer to defraud subsequent trangterees G Subsequent transferees. 


Transfer to survivor, 146. 


Transfer to take @ffect on failure of interest, T20. 
alternative limitations, 121. 
prior interest invalidgunder as. 13 or 14, 121. 
prior interest otherwise invalid, 121. 
„ Prior interest alia but subsequently fais, 121. 


Transfer Where. third person entitled to maintenance See Maintengnoe 
Tr@nsferee-—See Disqualified fo be a transferee. 
| TTA if ggod faith for consideration 
- saved under s. 43, 206. See Creditors. 


Transfe or — See Competent to tmangfer. 
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“Brees anu Shrubs, 21. 
if sold to be cut and removed, moveable: 21. 
if benefit derived from further growth, immoveable, 21. 
sale of, unconditional, under English law, 21. > 
whether immoveable property, 20. 
Trust e 
gift by machinery of, 750. 
if incomplete Court will not enforce, 750. 
not complete till property transferred to trustee, 750. 
transfer of some interests necessitate, 47, 48. 
Trustees and Mortgagees Powers Act, 1866, 4 6. 


Ulterior disposition, 151. 
accelerated by failure of prior disposition, 152 
effected by conditional limitation, 154. 
Hindu law, 159, 160. 
if invalid prior interest not affected, 158. 
Indian Succession Act, 159. | 
not accelerated if contrary imtention expressed, 152. — 
Ulterior transfer, 154. 
effected by conditional limitation, 154. 
Vvard for repugnancy if prior ir terest absolute, 156. 
Ultra vires— É 
contract, not necessarily illegal, 73. 
company may recover, though loan is ultra vires, T 


Unborn person, Transfer for benefit of— 
by machinery of trusts, 103. 
English law, transfer to, under, 106. 
en ventre sa mere, 103. 
Hindu law, 106. 


interest vests at birth, 138. a es 
interest may not vest at birth if contrary intention is expressed, 138. 


Mahomedan law, 107. E 
c., moveable property, 106. i 

must be of whole remaining interest, 103. 

pior interest, transfer subject} 0, 103. i 


<= £ e 


k 

Underleg 

forfeits re, ET of, on, “734, 735. 
surrender, Seer of, 934. 


naive Al donée, 763. 

“Unlawful bject or condition—Transfer void, 52, 72, PS 
or Untransferabie right of occupancy; 687. l . 

bea and Secupation— Compensation for, 631. 5 

Usufructuary mortgage See Mortgage unfructuary. 

Usury regulations, 8, £0, 365, 366, 370. g 


C 


valuatiqn of improvements, 232. 
‘ans Gey, e 
o -< 


KAT eo END. 
Valuation 1 Security. 
Vested inter At, 122. 


accumulation after attaining majority, 195, 136. 
although enjoyment postponed, 132. 
although prior interest created, 132. ahh 
although subject to direction for accumulation, 132. 
condition postponing enjoyment after majority is repugnant, to, 134. 
conditional limitation does not prevent vesting, 136. 
contrary intention, 137. 
death of tranaferee, 187. 1 
distinguished from contingent j 133. 
Hindu law, 137. ~~ 
Ô ignorance of condition no excuse, 158. 

illustrations in I. S. A., 133. a 
Indian Succession Act, 133. 9 
law favours vesting of estates, 132. 
Mahomedan law, 137. 
not defeated by death, 132. 9 

postponemen joyment, 134, 135. * 
power of appoin t, vesting under, 136, 137. 
prior interest, 135. 
apes successionis is not, 141. 
time of vesting, 136. = 
unborn person, 1387 a «& 
vested interest not taken away except by clear words, 157. 


6 
Vested remainder— 4 
Pe fature interest, whether, 47. 


Void con Nion precedent, 148. 
Void condition subsequent, 160, 161. 


Volunteer— ' © 8 
* benami pwschaser treated as, and not subrogated, 564. 
mistaken applicagjon of principle that volunteer not subrogated, 566. 
purchaser invalid, ‘purchaser a volunteer, 556. 
voluhteer not subrogated, 556. 


Waiver of forfeiture, 725-728. See forfeiture. | 


@ 
“waiver of notice to quit, 728-730. See Notice to quid 
acceptance of rent for subsequent period, 730. 8 
difference between a forfeiture and, waiver of novice, 729. 
holding over is not waiver, 730. 
second notice to quit, 120. 


Walver of requisitions, 314. 
° Waiver of sellet's charge, 331. 


Wakf, 111. È ; y i 
.. © direction for accumulation valid, 111. 


> 5 is under s. 83, 262. ` 
* e 
| Walsh v. Lonsdale, rule (equity) in—See Part Periprmance. 


e 4 
„Warranty of aglvency—See Transfer of actionable claim. ; 


* 
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Waste by see. 8690. 4 e oe 
Waste by mortgagee in-sossession, 508, 509. a 


Waste by mortgagor in. ‘possession,’ 449. 
easement, mortgagor may not bard-n property with, 450. 


Sg “standarg of value of security, 449. 
Watan land, 82.. sah 
Welsh. mortgage, 368. 


‘ Wilful abstention from inquiry or 5 2 30. 
omission to inspect deed of title, 28. yee 


fa, 
to 


Wiltul default. 344. oe 
Withdrawil of deposit by mortgagee, 545. 
Withdrawal of redemption suit, 418. 


Yajman vahi, 61. | 


Zuripeshgi leases, 370, 371. 
lease ai mortgage may or may not be separable, 370; 62329.. 


